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REPORTS OF CASES 


ADJUDGED IN THE 


Migh Court of Chancery, 


BEFORE 


SIR WILLIAM PAGE WOOD, Knt., VICE-CHANCELLOR: 


COMMENCING IN 


MICHAELMAS TERM, 20 VICT. 1856. 


LOVETT v. LOVETT. 


THE Plaintiffs claimed to be entitled to large real estates, 
late of Elizabeth Lovett, deceased, as devisees under a will 
executed by the deceased in October, 1853, and a codicil 
executed by her in June, 1855, and purporting to devise 
the estates to one of the Plaintiffs for life, with remainder 
to the other in tail. 


The Defendants, the Lovetts, were devisees of the same 
estates, under a will executed by the testatrix in March, 
1851, and purporting to devise the same estates to the elder 
Defendant, for life, with remainder to the younger (an 
In the Ecclesiastical Court, the elder De- 
fendant had disputed the will and codicil of October, 1853, 


1856. 


Nov. 4th. 


Jurisdiction— 
Wil— Bill to 
establish a— 
Issue devisa- 
wit vel nor — 
Bill of Peace 
—Evidence. 


This Court 
can entertain 
a suit to esta- 
blish a will 
against parties 
claiming un- 
der a prior 
will, and dis- 
puting the 
Plaintiff’s 
claim: a de- 
visee being en- 
titled to have 
the will esta- 
blished and his 


title quieted not only against the heir, but against all persons setting up adverse rights, 
But whether the Court can establish a will against a devisee claiming under another 
instrument, without directing an issue, (except where an issue would be merely frivolous 
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and June, 1855, as having been executed by the testatrix 
when of unsound mind. 


The Plaintiffs insisted, that, even if the last-mentioned 
will and codicil were, for any reason, inoperative (which 
they denied), the will of March, 1851, was revoked by a 
will executed by the testatrix in May, 1853, and purporting 
to devise the same estates to the Plaintiffs, but subject to 
considerable legacies. 


The heirs-at-law of the testatrix were also Defendants to 
the bill. 


The bill prayed, that the will and codicil of October, 
18538, and June, 1855, might be established; and, if neces- 
sary, for an issue to ascertain the validity, or invalidity, of 
the devises in the last-mentioned will and codicil; or for 
determining which of the several instruments above men- 
tioned constituted the last will of the testatrix. 


Evidence was adduced, on the part of the Defendants 
Lovett, to shew that there was, at least, a question to be tried 
in reference to the validity or invalidity of the will and 
codicil under which the Plaintiffs claimed. 


Mr. G. L. Russell, in the absence of Mr. Rolt, Q.C., now 
moved for a decree, in conformity with the prayer of the bill. 


Mr. James, Q.C., and Mr. Jessel, for the Defendants 
Lovett :— 


As against the Lovetts, the bill should be dismissed, with 
costs. They are mere devisees, and, as against devisees, the 
Court has no jurisdiction to establish a will. In Boyse v. 


Rossborough (a), the suit was against the heir. This is 


against mere strangers, neither of whom has done anything 
to disturb the Plaintiffs’ possession, at least of the real 


(a) Kay, 71; S.C, affirmed on appeal, 3 De G., M‘N. & G. 817. 
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| _ estate. It is in effect a bill of peace, seeking a perpetual 


injunction against apprehended claims; and, if it lies, a 
devisee may maintain suits for quieting his title against all 
the world. One of the Defendants is an infant, entitled 
only in remainder; against him, at least, the bill must be 
dismissed. 


But if the bill is not dismissed, the Defendants are at 
all events entitled to an issue, their evidence shewing that 
there is clearly a question to be tried. 


Mr. Hetherington, for one of the heirs-at-law, declined to 
ask for an issue. 


Mr. Willcock, Mr. Prendergast, Mr. Horsey, and Mr. 
Field, for legatees under the will of October, 1853. 


Mr. Bentinck for a trustee. 


The VicE-CHANCELLOR directed the reply to be confined 
to the second point made for the defence, being satisfied 
that, consistently with Boyse v. Rossborough, he could not 
refuse to entertain the bill. 


Mr, G. L. Russell in reply :— 


The Defendants are devisees, and, as such, are not enti- 
tled, as of right, to an issue. The question is in the discre- 
tion of the Court: Boyse v. Colclough (a); and since the 
evidence they have adduced does not make out a case for an 
issue, the Court, in the exercise of its discretion, will refuse 
to grant it. 

Vice-CHANCELLOR Sir W. Pace Woop:— 


As regards the first question, whether the Court has 
jurisdiction to entertain a suit like the present, or whether 


(a) 1 Kay & J. 124. 
B2 
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the bill ought not to be dismissed altogether, it seems 
to me, that, following the case of Boyse v. Rossborough,—as 
I am bound in consistency to do, so long as that case re- 
mains law,—I cannot say that this suit should not be enter- 
tained; because the principle of Boyse v. Rossborough went 
to this extent, that a party claiming under any will is enti- 
tled to have that will established, not only against the heir, 
but against all persons who set up adverse rights, and to 
have his title quieted in that respect. Here, the Defend- 
ants, the Lovetts, set up an adverse title under a prior will; 
and it appears to me, that the Plaintiffs will be entitled to 
have their will established, in the event of the Court arriv- 
ing at a judicial conclusion, that it is right and proper, on 
the evidence, that it should be so established. 


As regards the next question, whether the Court can 
establish this will against a devisee claiming under another 
instrument, without having the validity of the Plaintiffs’ 
will tried in the ordinary mode, by ajury at law—I confess 
that the proposition, that I could so establish it, struck me 
at the opening as a prodigiously strong one. 


It was argued, and it is laid down by many authorities, 
that the heir-at-law may claim an issue as of right, but that 
a devisee cannot. But the application of that rule has uni- 
formly been to the case of a devisee claiming under a will, 
who, seeking to set up that will, is not entitled, as of right, 
to an issue, in case the heir-at-law, on cross-examination or 
otherwise, has shaken the evidence; and the Court may, if it 
thinks fit, decide the case against the Plaintiff devisee, and 
dismiss his bill, without directing an issue, or giving him a 
more favourable opportunity of making out his case at 
law. 


Looking to the observations of Lord Eldon, in several 
cases, in reference to the extent of jurisdiction exercised by 
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this Court as to wills of real estate, and the doubts he has 
thrown out as to the Court having jurisdiction to establish 
wills except through the medium of the verdict of a jury, 
it appears to me very questionable—in this case it is not 
necessary to decide the point—whether any authority could 
be found in which one will has been established against an- 
other will, without a trial at law being first had. 


However, I am not now called upon to lay down as a 
rule, that a party merely standing on a will has a right 
to put a Plaintiff, seeking to have another will established, 
to the inconvenience and expense of trying his right, and 
trying the sanity of the testator, without shewing a shadow 
of ground for it; because there is in this case sufficient 
prima facie evidence (I am not saying a word on its strength 
or its weakness) that these Defendants intend bona fide 
to contest the point, and that they are anxious to have a 
decision through the medium of a jury, which they have a 
right to have, on my being satisfied of the bona fides of their 
wishing for an issue, and that there is a question to be tried. 


[The VicE-CHANCELLOR then recapitulated so much of 
the evidence, adduced by the Defendants, as led the Court 
to the conclusion that there was a question to be tried, and 
proceeded :—] 


I will make one observation as to the alleged paucity of 
evidence. I think the Defendants are to be commended (and 
I said the same in the case of Hopwood v. The Earl of Der- 
by (a), when observations were made about evidence not 
being brought forward,) for not going into much detail of 
evidence, when it is perfectly clear that this Court will not, 
except in a case beyond all possibility of doubt, and where 
nothing but vexation can ensue, refuse to a party the trial 
of a case at law. 

(a) 1K. & J. 255. 
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When a case arises,—and I do not think that any such 
case can be found in the books,—in which the Court sees it 
would be merely frivolous and vexatious to direct an issue, 
it may be time enough to determine the extent of the juris- 
diction. I do not come to the conclusion that the present 
case is one of that description. In this case, I must say, 
that there is sufficient upon the evidence before me to satisfy 
me, that there is a question to be tried. That is all I have 
to do in the matter. 


IssuE devisavit vel non as to the will of October, 1853, the codi- 
cil of June, 1855, and the will of May, 1853. 


NOCKOLDS v. LOCKE. 


A SPECIAL CASE. 


A testator, by his will, directed his trustees to stand 
possessed of his residuary personal estate, upon trust, in the 
case of each of his three daughters, Ann, Elizabeth, and 
Mary, to pay one-third of the interest to such daughter 
for her life; and, after her death, upon trust to pay and 
apply such one-third, or so much thereof as they should 
think necessary, in such manner as they should think 
proper, towards the maintenance, education, and advance- 
ment in life of all and every the child and children of such 
daughter, as well then born as thereafter to be born, until 
the decease of the survivor of his three daughters. 


He then proceeded to bequeath as follows: —“ And from 
and immediately after the decease of the longest liver of 
them my said daughters, then, as to the whole of the prin- 
cipal moneys so to be placed out as aforesaid, and the 
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stocks, funds, and securities thereof, and all such interest 
and dividends as may happen to be due thereon, and 
unapplied as aforesaid, upon trust, to pay, assign, transfer, 
and divide the same unto and amongst all and every the 
child and children of them my said daughters, as well now 
born as hereafter to be born, in equal shares and propor- 
tions; and I give and bequeath the same accordingly.” 


The testator died in 1821, leaving twelve grandchildren, 
seven by his daughter Ann, four by Mary, and one by 
Elizabeth. 


Mary died in 1827, Ann in 1835, and Elizabeth in 1855. 


The question for the opinion of the Court was, whether, 
upon the death of Elizabeth, the testator’s residuary per- 
sonal estate became divisible among the grandchildren per 
stirpes, or per capita. 


Mr. Currey, for the only child of Elizabeth, contended, 
that the property was divisible per stirpes, and that his 
client was entitled to one-third, and not merely to one- 
twelfth. It was true, that the gift of the capital was 
in terms which, taken alone, would require a distribution 
per capita; but the cases shewed, that this mode of con- 
struction would “ yield to a very faint glimpse of a different 
intention in the context” of the will (@). And here, there 
was evidence of such intention in the circumstance, that the 
annual income of each daughter’s share was directed, after 
her death, and until the distribution of the capital, to be 
applied towards the maintenance, education, and advance- 
ment in life of her child or children. In Brett v. Hor- 


(a) Jarman on Wills, vol. 2, p. 162. 
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ton(a), such a direction, as to interest, had been held a 
sufficient ground for presuming that the testator intended 
a division per stirpes of the capital; since the Court could 
not impute to a testator the intention that the legatees were 
to take one-fourth until the period of distribution, but to 
have their shares reduced on that event (b). In all cases of 
this kind, it is a question simply of intention; and a very 
slight indication of an intention in favour of a division per 
stirpes will control a gift in terms quite as strong as the 
present: Abbay v. Howe (¢), Flinn v. Jenkins (d), Arrow 
y. Mellish (e), Hawkins v. Hamerton (f). Hunt v. Dor- 


sett (g). 


Mr. E. F. Smith, for the children of Mary, who were 
equally interested either way, took no part in the argument. 


Mr. Sweet, for the children of Ann, contended, that the 
division must be per capita, and not per stirpes. Brett v. 
Horton was of doubtful authority; but even if it were law, 
it was inapplicable, the direction here as to the income be- 
ing not to apply the whole per stirpes, but only so much as 
the trustees should think necessary ; so that there would not 
necessarily be a reduction of the mterest of any child. The 
leaning of the Court, even in doubtful cases, is in favour of 
a division per capita: Lady Lincoln v. Pelham (h). 
Here, the terms of the gift are express: and that the testator 
intended such a division is clear, from his having postponed 
the distribution of the capital. 


He cited also Penny v. Turner (2). 


(a) 4 Beav. 239. (@) 1 Coll. 365. 
(6) Per Lord Langdale, M. R., (e) 1 De G. & S. 355. 
in Brett v. Horton, 4 Beav. 241, (f) 16 Sim. 410. 
242. And see the observations (g) 5 De G., M‘N. & G. 570. 
on that case, in J. arman on Wills, (h) 10 Ves. 166, 
vol. 2, p. 162, 2nd edit. (t) 2 Ph. 493. 
(ec) 1De G. & S. 470. 


CASES IN CHANCERY. 
Mr. Sheffield for Defendants in the same interest. 


Mr. Currey, in reply, cited Armstrong v. Stockham (a). 


Vick-CHANCELLOR Sir W. Pace Woop:— 


It is quite clear, and indeed it was conceded in the argu- 
ment, that if this case depended simply upon the terms of 
the gift over after the decease of the testator’s surviving 
daughter, the division would have to be per capita; and 
that it lies with the party claiming a division per stirpes, 
to shew that the testator contemplated a division per stirpes 
and not per capita. 


The terms of the gift over are these: “ and from and im- 
mediately after the decease of the longest liver of them my 
said daughters, then as to the whole of the principal moneys 
so to be placed out as aforesaid, and the stocks, funds, and 
securities thereof, and all such interest and dividends as 
may happen to be due thereon and unapplied as aforesaid, 
upon trust to pay, assign, transfer, and divide the same 
unto and amongst all and every the child and children of 
them my said daughters, as well now born as hereafter to 
be born, in equal shares and proportions.” The gift, there- 
fore, comprehends the whole of the capital, and all such in- 
terest and dividends as may not have been applied by the 
trustees, pursuant to the previous direction as to mainte- 
nance, education, and advancement in life. The clause 
treats this as one fund, and gives a vested interest in that 
fund to all the children of the .testator’s daughters, but 
postpones the distribution until the death of the surviving 
daughter. Then, looking at the previous direction as to 


(a) 7 Jur. 230. 
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maintenance, education, and advancement in life, it appears 
from the will, that, previously to the period fixed for distri- 
bution, the testator does not give the whole of the come 
of any share for the benefit of any particular family, but 
only so much of that income as the trustees may think 
necessary. The result, therefore, of the entire will is this: 
that the whole of the income is not disposed of until the 
death of the surviving daughter. No child of any of the 
daughters could insist on receiving anything, whether prin- 
cipal or interest “ unapplied as aforesaid,” until that event. 


Now, in all the cases which were cited in favour of a 
division per stirpes, with the exception of Brett v. Horton, 
and especially in the case of Hunt v. Dorset, the will con- 
tained expressions which pointed, in the opinion of the 
Court, to a division per stirpes. Here, I find no such 
expressions. 


Then, with regard to Brett v. Horton, the reasoning which 
was founded on that case does not apply. If, upon the 
death of each of his daughters, the testator had directed the 
whole of the income of her share to be applied, until the 
period of distribution, for the benefit of her children, then 
the reasoning founded upon Brett v. Horton would apply. 
But, here, he has not given the whole. He has given the 
whole, or so much of the income as should be thought 
necessary by the trustees—evidently intending that the 
trustees should exercise a discretion as to the amount to be 
applied for the maintenance, education, and advancement of 
the children of each family—and it is not until after the 
death of his surviving daughter that he disposes of the un- 
applied portion of that income, 


This being so, and the gift over of the capital and of the 
interest “ unapplied as aforesaid” being in terms which, taken 
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alone, would clearly have required a division per capita, I 
cannot hold that the previous direction to the trustees to 
apply per stirpes the whole, or so much as they should think 
necessary, of the income of the property, until the distribu- 
tion of the capital, affords ground for presuming that he 
intended a division per stirpes of the capital. 


Besides, as it was well put by Mr. Sweet in the argu- 
ment, if the testator intended a division per stirpes of the 
capital, why did he postpone the division of the fund till 
the death of his surviving daughter? Why did he not 
leave the children of each daughter, upon her death and 
their coming of age and becoming competent to give receipts, 
at liberty to claim their third part of the fund? 


I must, therefore, hold that, upon the death of the testa- 
tor’s daughter Elizabeth, his residuary personal estate be- 
came divisible among the grandchildren per capita; and I 
have the satisfaction of believing that this was, most pro- 
bably, the intention of the testator. 


Decree accordingly. 
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M‘CULLOCH v. GREGORY. 


"THIS cause now came on upon objections to the certificate 
of the Chief Clerk, finding that a good title was made to 
property purchased under a decree. The title was derived 
under the will of one John Thompson, who died in 1848. 
On Thompson’s death, three sheets of paper, purporting to 
be his will, and dated the 5th of March, 1848, were offered 
for probate in the Prerogative Court, and opposed by the 
late Mr. Barnard Gregory, as the sole executor under a 
former will, dated in the previous month of February. 
The will of March, which was an extraordinary document 
both in appearance and language, is partly stated in a former 
report of this case, upon another point, in ] Kay & J. 287. 


The devise, which, it has recently been held by the Court, 
conferred on the three M‘Cuwllochs estates tail, was followed 
by gifts of legacies and annuities contained in the second 
sheet of the will, on which there were a variety of oblitera- 
The third 
sheet was signed by the testator, and attested by the wit- 
nesses in pencil. 


tions, alterations, interlineations, and erasures. 


The M‘Cullochs were not originally parties to the suit in 
the Ecclesiastical Court, but the suit was carried on between 
Barnard Gregory on the one hand, and Mrs. Le Bas on the 
other, who, as sole next of kin of the testator, claimed to be 
entitled to letters of administration with the will of March 
annexed, there being no executors appointed by that will. 


Mrs. Le Bas also claimed to be heiress-at-law of the tes- 
tator, 


In June, 1846, the J udge of the Prerogative Court de- 


CASES IN CHANCERY. 


cided in favour of the will of March, as contained in the 
three sheets of paper(a); and against this decision Mr. Gre- 
gory presented his petition of appeal to the Privy Council. 
Pending these proceedings in the Ecclesiastical Court, Mr. 
Gregory and Mrs. Le Bas intermarried; whereupon their 
interests became united, and the M‘Cullochs were called 
upon to “intervene” in the suit, which they did: and they 
also filed a bill in this Court, to protect the personal estate 
during the litigation; to have it declared, so far as the real 
estate was concerned, which was the last will of Johan 
Thompson ; and to have such will established, and the trusts 
thereof carried into execution. Before any decree was pro- 
nounced, a compromise was entered into by articles of 
agreement between the parties, by the terms of which Mr. 
and Mrs. Gregory were to pay the M‘Cullochs 15,0001, in 
consideration of their releasing and conveying all their es- 
tate and interest under the will; the 15,0001., until paid, to 
remain a charge on all the real and personal estates of the 
testator. Some delay having arisen in payment, further 

‘proceedings were taken by the M‘Cullochs to realise their 
charge; and, ultimately, asale of the estate was directed by 
a decree of this Court in 1852. 


On the delivery of the abstracts, the present purchaser 
insisted upon his right to call upon Mrs. Gregory for strict 
proof as to her heirship; and, upon evidence of this being 
furnished, objected that it was deficient. The Chief Clerk 
considered him entitled to the proot, and that the evidence 
adduced was sufficient, and that a good title was shewn. 


The purchaser, persisting in his objection, now brought 
the matter before the Court for decision. 


(a) See Gann v. Gregory, 3 De G., M'N. & G. 777. 
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Mr. Willcock, Q.C., and Mr. Batten, for the purchaser. - 


Mr. Rolt, Q. C., and Mr. W. P. Murray, for the parties 
having the conduct of the sale, urged, that the purchaser 
was not entitled to put the vendors to proof of heirship at 
all. The purchase was strictly of property derived under 
the will; and it would be introducing a mischievous and 
inconvenient practice, if a purchaser were to be at liberty 
to insist on every will being established against the heir. 
The cases in which it had been done, at the instance of a 
purchaser, were cases where there had been actual litigation 
by the heir, or notice given to the purchaser of intended 
litigation: Grove v. Bastard (a), Green v. Pulsford (b), Sug- 
den’s Vendors & Purchasers, as cited in the judgment in Boyse 
v. Rossborough (c). Here, there was nothing of the kind. 
The litigation in the Ecclesiastical Court was between the. 
legatees under two different wills, and not a dispute by next 
of kin; and the fact of a will, made since 1838, being 
admitted to probate, was always considered a sufficient 
proof by conveyancers of its having been duly executed and 
attested. The case here was much stronger, because it had 
been admitted to probate after careful investigation; and the 
purchaser had, therefore, no ground for his contention. 


Mr. Willcock, Q.C., in reply, argued, that the agreement it- 
self, on the face of it, shewed a dealing by the parties claiming 
under the will with the heir, and it was essential, therefore, 
that her title as heir should be proved. The will, too, was in 
itself of so extraordinary a nature, that a purchaser might 
well be excused for wishing to have all chance of future 
litigation removed, and his title put on a clear and satisfac- 
tory footing. 


(a) 2 Ph. 619; 8, 0,1 De G, M'N.& G69. (6) 2 Beav. 70. 
(c) Kay, 109, 110. 


CASES IN CHANCERY. 
Vicr-CHANCELLOR Sir W. Pace Woop:— 


It is quite clear, notwithstanding Grove v. Bastard (a), 
that a purchaser is not entitled in all cases, where there is 
no suspicion cast upon the will, to have the concurrence of 
the heir in the conveyance to him, or to have the will esta- 
blished. Here, the only ground of dispute is occasioned by 
the setting up of a will later than that relied on by Mr. 
Gregory. 


_ All parties in the agreement treated the will of March, 
1843, as valid. Barnard Gregory withdrew his claim un- 
der the other will; and there has never been any dispute 
concerning its validity, except the question whether the 
earlier will was revoked by this as a later will. Barnard 
Gregory, who denied this, withdrew from the contest. There 
has been no attempt, on the part of the heir-at-law or next 
of kin, to set aside this will; and I should be obliged, in 
every possible case, to hold that a purchaser could have 
a will proved, or demand the concurrence of the testator’s 
heir in the conveyance to him, if I so decided here. That 
would be a most mischievous doctrine. Grove v. Bastard (a), 
was a case in which such a degree of suspicion had been 
created, that, seeing there was a reasonable ground for 
disputing the will, it having been prepared by a solicitor in 
his own favour, and having been disputed, the Court 
thought the purchaser was entitled to have it established. 
Tn this case, I do not see any such ground for doubting the 
validity of the will. The dispute here on a former occasion 
was, whether the will conferred such an interest on the ven- 
dors as would enable them to convey. That point was de- 
cided in their favour. No question has been raised impeach- 
ing the validity of the instrument itself. Barnard Gregory, 
if he ever disputed it, had withdrawn from the contention; 
and so far from there being a probability of such a dispute 


(a) 2 Ph. 619. 
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this litigation has been going on for thirteen years without 
any person again raising the question. I am therefore of 
opinion, that the purchaser is not entitled to what he now 
asks. 


TURVIN v. NEWCOME. 


FRANCES CONYERS, by her will, 
gave and devised her Essex estates to 
Richard Newcome and Joseph Maberly, and their heirs, 
in trust for the testatrix’s great nephew James Michael 
Hankin Turvin, then James Michael Hankin, and his 
assigns, for life; and from and after his decease, then in 


dated in 1826, 
the Defendants 


trust for his first and other sons successively in tail; and 
for default of such issue, in trust for his daughters as tenants 
in common in tail, with cross remainders between them in 
tail; and if there should be but one such daughter, then 
in trust for such only surviving or only daughter, in tail; 
and after a direction that the person or persons taking the 
rents and profits of the said Hssea estates should, within 
twelve months after attaining twenty-one, take and use the 
surname of Zurvin after his or their own family surname 
or surnames, the testatrix continued her will as follows: 
“ Provided also, and my will further is, that, during the 
minority of any person or persons taking any estate or in- 
terest in the said farms, lands, and hereditaments, under 
the limitations of this my will, the rents and profits thereof, 
or of such part thereof as shall have become vested in such 
person or persons, being a minor or minors as aforesaid, 
shall be received by my said trustees, or the survivor of 
them, or the heirs or assigns of such survivor, and shall be 
by them or him (after making all necessary allowances 
and payments thereout, and satisfying all expenses incident 
to the said trust,) laid out and invested in their or his 
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names or name, in the public stocks or funds, or upon Go- 
vernment or real securities, at interest; and the interest, 
dividends, and yearly proceeds thereof shall be from time to 
time invested in like manner, and added to the capital; all 
which said stocks, funds, and securities, and the accumula- 
tions thereof, shall be vested in the said trustees or trustee, 
and be held by them upon the same trusts, intents, and 
purposes as are hereinbefore limited and directed concern- 
ing the said farms, lands, and hereditaments, so far as the 
different nature of the property will admit, or such of them 
as shall be then subsisting, and capable of taking effect.” 
And, after various other devises not affecting her Essex es- 
tates, the testatrix gave all the rest and residue of her real 


@ and personal estate not thereinbefore otherwise disposed of, 
% subject to the payment of her just debts, and funeral and 
i testamentary expenses, to her cousin Sophia Milles, her 


heirs, executors, administrators, and assigns, according to 
the nature and quality thereof respectively; and the testa- 
trix appointed the Defendants her executors. 


She died in 1827, leaving the said J. M. H. Turvin sur- 
viving, and then an infant of the age of nine years. 


J. M. H. Turvin attained twenty-one, and subsequently 
died, leaving the Plaintiff his sole executrix. She filed this 
bill against the executors and trustees of the will, praying 
a declaration, that the trust for accumulation of the rents 
and profits of the Essex estates, in the said will of Frances 
Conyers, was void; and for payment to the Plaintiff as the 


nd legal personal representative of the said J. M. H. Turvin, 
of the fund accumulated. 


Mr. Rolt, Q.C., and Mr. Batten, for the Plaintiff:— 


The direction to accumulate is void, because, if successive 
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tenants in tail were to die under age, it might go on for 
ever: Marshall v. Holloway (a), Browne v. Stoughton (0). 


Mr. Cairns, Q.C., and Mr. Freeling, for the Defendants :— 


The proviso is good, because it can be barred by any 
tenant in tail. [V1cE-CHANCELLOR.—This is a collateral 
power, like a power of sale vested in trustees.] The accu- 
mulated fund is limited to go as the real estate; therefore, 
the first tenant in tail would take all the accumulations 
then made, absolutely, and it would not extend beyond the 
time sanctioned by law. If there should be another infancy, 
the trust for accumulation would be a new one. 


Mr. Rolt, Q.C., in reply. 


The VicE-CHANCELLOR reserved judgment. 


VICE-CHANCELLOR Sir W. PAGE Woop :— 


It seems to me, that this case has been determined by 
Browne v. Stoughton (b). Perhaps, however, it is somewhat 
less strong in one respect. In Browne v. Stoughton the 
legal estate was limited in strict settlement. Here, the 
legal estate is vested in trustees. It was argued, that all 
that is directed by this testator is that which the Court 
would direct the trustees to do during the minority of 
the parties who are entitled respectively to receive the 
rents and profits. They are to take what is called the sur- 
plus after the necessary allowances and payments, whatever 
they may be, and they are directed to invest it; and so far 
T accede to the argument, that, the property being rents, 
this would give absolute interests to those cestui que trusts 
who are interested as tenants in tail. It was then argued, 
that, therefore, the object and destination of the property, 


(a) 2 Swanst. 432. (6) 14 Sim. 369. 
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when accumulated, would fall within the limits assigned by 
law; and in that I do not follow the argument entirely. It 
is not so; because there is no doubt that here, although the 
accumulations during his time would belong to each succes- 
' sive tenant in tail, and would not go over from one tenant 
| in tail to the next, and the like, still the trust is declared to 
if arise during every successive tenancy in tail, and, in this re- 
} spect, it is the same as in Marshall v. Holloway(a) and Lord 
Southampton v. The Marquis of Hertford(b). It is true, 
|) that the destination of the money is not carried over from one 
% tenant in tail to the next, as it was in those cases, until some 
tenant in tail attained majority; but there is a positive trust 
for accumulation fixed upon this property during the whole 
period, while the successive cestuis que trust are under age; 
i and it has been settled that this exceeds the limit which the 
law will permit for the duration of such a trust. The Vice- 
Chancellor, in Browne v. Stoughton, observed, “that it did 
not, in his judgment, depend upon what the destination of 
the fund was, but upon the legality of the constitution of 
the trust ;” and the argument that this is no more than what 
the Court would order, has been often used unsuccessfully. 
Mr. Justice Buller, in Thellusson v. Woodford (c), says, that 
the question of accumulation is consequential upon the li- 
mitation of the property, that is to say, is legal where the 
limitation is so. Where the limitations themselves are valid, 
the possibility that accumulation may result from such legal 
| limitation, by reason of successive infancies and the like, 
4 which may prevent, for an indefinite period, the estate tail 
from being barred, is not a reason for holding that the limita- 
tions themselves are void. It is quite true, that, if no such 
provision as this had been made, the probable course of the 
4) Court would have been to direct the trustees to do that which 

- they are directed to do by this will; but that would have 


(a) 2 Swanst. 432. (b) 2 Ves. & B, 54. (c) 4 Ves. 320-1. 
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been by the operation of the Court, acting upon the limita- 
tions which it finds in the will, for the benefit of the infants 
whose estates would be properly limited, whereas, here, the 
testator himself affects to create the trust; and following 
the case of Browne v. Stoughton, I must hold the trust so 
created to be void. 


The persons interested in the fund are not here, but it 
seems that it is a case in which there is actual authority 
upon the subject, and it was not necessary to call upon 
those parties to appear. The case has been extremely well 
argued by the counsel for the trustees, and of course they 
will be in a position to communicate to the cestuis que trust 
what is the decision of the Court. 


. 


LLOYD v. LLOYD. 
THOMAS ROBINSON, by his will, dated in 1808, gave 


and devised his freehold messuage, tenement, or dwelling- 
house, with the hereditaments and appurtenances thereunto 
belonging, situate in Bull-street, in Birmingham, to Samuel 
Lloyd and William Shorthouse, and their heirs, upon trust, 
that they, and the survivor of them, and his heirs, should 
pay to, or permit the testator’s daughter Sarah Enoch, 
since deceased, wife of Robert Enoch, since deceased, and her 
assigns, to receive and take the rents and profits thereof for 
her life, for her separate use; and, after her decease, upon 
trust, that they the said trustees, or the survivor of them, 
and his heirs, should apply the rents, issues, and profits of 
the said premises for and towards the maintenance, educa- 
tion, and benefit of all and every the child and children of 
his said daughter Sarah Enoch, during their minority, and 


upon trust to sell, and to pay the proceeds of such sale “to and amongst all and every such child 
or children, share and share alike if more than one, and if but one, then the whole thereof 


to such only child:”—Held, that one of several children who survived the testator, having 
died under twenty-one, took no share. 
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when and as soon as all such children, if more than one, 
should have attained the age of twenty-one years, upon trust 
to sell and dispose of the said last-mentioned messuage or 
dwelling-house and premises, if it should be thought right, 
for the most money and the best price that could or might 
be had or gotten for the same; and the money arising 
therefrom to pay and apply to and amongst all and every 
such child or children, share and share alike if more than 
one, and if but one, then the whole thereof to such only 
child, for his, her, or their respective use and benefit, and 
as his or their own proper moneys absolutely. 


There was no gift over. 


Thomas Robinson died in 1809; Robert Enoch, the hus- 
band of the said Sarah Enoch, died in March, 1817; Sarah 
Enoch died in October, 1853, having had issue seven child- 
ren, and no more; all of whom, with the exception of two, 
named respectively Arthur Enoch and Arthur Gregory 
Enoch, lived to attain their respective ages of twenty-one 
years; the said Arthur Enoch and Arthur Gregory Enoch, 
respectively, died after the decease of the said Thomas 
Rolimson the testator, but under the age of twenty-one 
years. 


A special case was now presented stating these facts. 


The question for the opinion of the Court was, whether, 
according to the true construction of the will of the said 
testator Thomas Robinson, the Plaintiff, as the legal per- 
sonal representative of the said Arthur Enoch, deceased, 
and Arthur Gregory Enoch, deceased, respectively, took 
any and what shares and interests of or in the proceeds to 
arise from the sale of the said messuage and premises in 
Bull-street, Birmingham; and how and in what shares 
such proceeds were distributable under the said will. 
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Mr. Rolt, Q.C., and Mr. Cole, for the Plaintiff, the repre- 
sentative of the two deceased children :— 


The deceased children took vested interests. All the 
children were to have the benefit of the gift during their 
minorities; all are to share when the youngest attains 
twenty-one. The construction mainly depends upon what 
is the antecedent to the word “such” in the direction for 
the application of the proceeds of the real estate, and the 
only possible antecedent is ‘all the children,’ there is no other 
class mentioned. The direction for the application of the 
rents meanwhile assists this construction. [VICE-CHAN- 
CELLOR.—In that respect, the case seems like Jones v. 
Mackilwain (a).] And Saunders v. Vautier (6), where, the 
fund being separated and vested in trustees, upon trust to 
accumulate the dividends until the legatee attained twenty- 
five, and then to transfer the capital and accumulations to 
him, it was held that the gift was immediate, the enjoyment 
only being postponed. In Re Smith’s Will (c) it was held, 
that a gift of a fund to trustees, with a direction that they 
should apply the interest for the benefit of certain persons 
during their minority, and to divide the capital between 
them on the youngest attaining twenty-one, with a gift 
over of the share of one who dies before that period, consti- 
tutes a legacy debitum in presenti solvendum in futuro, and 


any of the class attaining twenty-one acquires a right to the 
payment of his share. 


Mr. Cairns, Q.C., and Mr. Hedge, for children who had 
attained twenty-one :— 


The word “such” in this gift must be referred to children 
who should have attained twenty-one, which is the class 
just before mentioned. It is clear that the testator thought 
that all would attain that age. In Jones v. Mackilwain/(a) 


(«) 1 Russ, 220. (6) Cr. & Ph. 240. —_(¢) 20 Beav. 197. 
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there was a separate provision for the maintenance of each 
child, just as in Hanson v. Graham(a). Re Smith’s 
Will (6) merely declared the right of a child who had 
attained twenty-one. In Parker v. Sowerby (c), land was 
devised to trustees, with power to Jet, and they were directed 
to pay a small annuity out of the rents, the other part to 
pay the testator’s debts; and, after the youngest of his 
nephews and nieces was of age, to sell and divide the pro- 

ceeds equally amongst all the testator’s nephews and nieces, 
and some, who died under twenty-one, were excluded from 
sharing. There was not a previous life estate in that case, 
but the life estate here given is not the reason for delaying the 
sale. In Leeming v. Sherratt(d), Vice-Chancellor Wigram 
observes, “the testator having postponed the division of the 
residue until his youngest child attained twenty-one, I think 
no child who did not attain that age could have been in- 
tended to take a share therein.” 


Mr. Taylor, for parties in the same interest, and for the 
testator’s heir, cited Ford v. Rawlins (e) and Davies v. 
Fisher(f), the latter as an authority, that a direction for 
maintenance, not covering the whole period until distribu- 
tion, does not make the gift vest at once. 


Mr. Rolt, Q.C., in reply. 


Judgment reserved. 


VicE-CHANCELLOR Sir W. Pace Woop (after stating 
the words of the will, and the facts of the case, to the effect 
above given, continued as follows) :— 


(a) 6 Ves, 239. (d) 2 Hare, 23. 
(b) 20 Beav. 197. (c) 18. & S. 328, 
(c) 1 Drew. 488. (f) & Beav, 201. ~ 
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The question is, whether the two. children who died un- 
der twenty-one are excluded from the benefit of this gift. 
As regards the grammatical construction, it reads as though 
the direction had been to pay and apply the rents and pro- 
fits for the benefit of all the children during their mimori- 
ties, and until all have attamed twenty-one, and then to pay 
and apply the capital amongst all the children. I think 
the word “such” in this will, would strictly apply to a gift 
of that description. But, according to the decision in Par- 
ker v. Sowerby(a), the real question is, whether, in a will 
framed in this shape, it is intended that children who die 
under twenty-one should acquire any vested interest in the 
property. I referred, during the argument, to an authority 
which seemed to justify that claim: Jones v. Mackilwaun(b); 
but there the limitation of the rents and profits was to each 
of the children respectively, and then there was a gift to 
them of the capital at twenty-one; and, therefore, that case 


os ESI et ETT a, 
was brought within the principle of Hanson v. Graham(c), 


and children who died under twenty-one were held entitled 
to take. 


Looking narrowly at the form of the instrument here, it 
is plain that no such question arises. The rents and profits 
are to be applied for the maintenance of all the children 
“ during their minority.” No doubt the testator contem- 
plated, that all the children would live to attain twenty- 
one; and I must consider what is the true intent of the gift, 
all the circumstances of the case and the expressions of the 
will being regarded. With -respect to the direction for the 
application of the rents and profits until all attained twenty- 
one—whatever might be the case if one only attained 
twenty-one, while others were under that age, whether it 
might then be possible to extend the meaning of the words, 


(4) 1 Drew. 488. (b) 1 Russ. 220. (c) 6 Ves, 239. 
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as was done in Davies v. Fisher (a)—it is plain to my mind, 
that the testator never intended that those children who 
died_under twenty-one should have such an interest’ that 
their executors should receive their shares of the rents until 
all the children should have attained twenty-one. There 
are no words to carry such a gift, and nothing can be con- 
ceived further from the intention. This view of the case 
takes it out of the rule in Hanson v. Graham (b), that 
shares are vested when all the intermediate interest and 
profits are given to the legatees, 


The question remains, whether there is not a good gift to 
all the children, when all attain twenty-one. It is important 
to observe the intention. According to Parker v. Sower- 
by (c), and a dictum in Leeming v. Sherratt (d), where there 


as though the testator had said, “I intend this for the bene- 
fit of all those children who do in fact attain twenty-one. I 


postpone the division until all attain twenty-one; and I 


give the rents and profits to them for their maintenance, 
during their respective minorities; and the distribution is 
eon ee eee ee 

to be among those who shall be receiving ube senis and 


profits when the youngest child attains twenty-one.’ 
ai rere 


Therefore, the two children who have died under twenty- 
one took no share. 


(a) 5 Beavy. 201. (c) 1 Drew. 488. 
(b) 6 Ves. 239. (d) 2 Hare, 23. 
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Settlement— WV ILLIAM THOMPSON, by bis will, dated in 1812, 
Liat devised and bequeathed all his real and personal estate to 
by Reference 
of Personal 


Estate—Power of the proceeds to pay his debts, funeral, and testamentary 
—Perpetwuity. 


trustees, upon trust to sell and convert the same; and out 


expenses, and, after payment thereof, to invest the residue 


A settlement, in Government or real securities; and to pay the income, or 
on marriage, 


of real estate, a competent part thereof, in and towards the maintenance, 


Ee Ween education, and bringing up of his daughters dnna Maria 


wife for life, and Ellen, during their respective minorities, and to accu- 
remainder to 


the husband mulate the residue. And as and when his said daughters 
for life, and, : : 

after the death Should respectively attain the age of twenty-one years or be 
Sr trust married, which should first happen, then upon trust to pay 
for and to be 

released and conveyed unto” the children, as the parents or the survivor should appoint; in 
default, “in trust for and to be released and conveyed unto” the children as tenants in com- 
mon in tail; and in default of issue, if the wife should survive the husband, “ in trust for 
and to be released and conveyed unto” the wife, ‘‘ her heirs and assigns for ever.” By the 
same deed, personal property was assigned to the same trustees, upon trust to pay the in- 
come and principal ‘to such person and persons, for such uses, ends, intents, and purposes, 
and in such manner and form, and subject to the same powers, provisoes, contingencies, 
declarations, and agreements as were thereinbefore expressed concerning the payment by 
the trustees of the rents and profits of the said real estate thereby conveyed, and concern- 
ing their release and conveyance of the same, or as near thereto as circumstances and the 
nature of the case would admit :’—Held, that this trust of the personalty was not rendered 
executory by reference to the direction to release and convey the real estate, such direction 
being merely superadded to a distinct declaration of trust of such real estate. 


This construction was not altered by a proviso immediately following the limitation of 
the personal estate, that the ultimate limitation in favour of the heirs of the wife should, 
with respect to the personal estate, be construed to be for her next of kin; the meaning of 
such proviso being only, that if, by the failure of the preceding limitations, the real estate 
should at any time become vested in possession in the heirs of the wife, the personalty, which 
was settled upon corresponding trusts, should belong to her next of kin. 


There was only one child of the marriage, who died an infant in the lifetime of his father. 
On the subsequent death of the father—Held, that such child took an absolute interest in 
the personalty, subject to open and let in other children, if any. 


Part of the personal property consisted of a share of real estate under a will, by which it 
had been devised in trust for sale; and the settlement contained a power for the trustees, 
with the consent of the husband and wife, and with the concurrence of the persons entitled 
to the other sharés of this property, to elect to take it as real estate, and to hold it upon 
the trusts of the other real estate contained in the settlement :—Held, that this power did 
not alter the construction of the limitations of the personal estate; but that, when the set- 


tled personal estate became the absolute property of the child, the power could no longer 
be exercised. 
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and divide the residue and surplus of the said trust money, 
or otherwise assign or transfer the stocks, funds, and securi- 
ties whereon the same might then be invested, and also all 
accumulations in respect thereof, unto and between his said 
daughters Anna Maria and Ellen, in equal shares and 
proportions ; and he appointed his trustees executors, 


In March, 1812, the testator died. Two of the executors 
proved and acted, and they converted the greater part of the 
estate of the testator; but a messuage with the appurte- 
nances in Princes-street, Manchester, part of the heredita- 
ments devised in trust for sale, remained unsold. 


By the settlement made previously to her marriage with 
William Doncaster, after reciting the aforesaid facts, Anna 
Maria conveyed to Wiliam Edward Tallents and John 
Doncaster, their heirs and assigns, certain other heredita- 
ments; To hold the same, after the solemnisation of the 
said marriage, unto the said William Edward Tallents and 
John Doncaster, their heirs and assigns, for ever, upon 
trust for Anna Maria for life; and, after her death, for 
William Doncaster for life; and from and after the decease 
of the survivor of them, the said A.M. Doncaster and Wil- 
liam Doncaster, then “ upon further trust that they the 
said William Edward Tallents and John Doncaster, and 
the survivor of them, and the heirs of such survivor, or the 
trustees or trustee of the said indenture for the time being, 
should stand seised, possessed of, or entitled to the same, 
in trust for and to be released and conveyed wnto all 
and every (or such one or more, exclusively of the others or 
other of them) of the child or children of the said intended 
marriage,” as the said Wilkam Doncaster and Anna 
Maria, or the survivor of them, should appoint; and in 
default. thereof, or subject thereto, “ in trust for and to be 
released and conveyed wnto all and every the child and 
children of the said intended marriage,” and the heirs of 
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their, his, and her body, or respective bodies, to be divided 
between or amongst them, in equal shares, as tenants in 
common and not as joint tenants, with cross-remainders 
between them in tail. And on the death and failure of 
issue of all the said children except one, “ upon trust for 
and to be released and conveyed wnto such one child, and 
the heirs of his or her body lawfully issuing ;” and in de- 
fault of such issue, and in case also that the said Anna 
Maria should happen to survive the said William Don- 
caster, “upon trust for and to be released and conveyed 
unto and to the use of the said A. M. Doncaster, her heirs 
and assigns, for ever.” And, by the same deed, the said A. 
M. Doncaster assigned to William Edward Tallents and 
John Doncaster, their executors, administrators, and as- 
signs, all that moiety or equal undivided half-part or share 
of her the said A. M. Doncaster of and in all and singular 
the moneys to arise from the sale or disposition of the said 
hereditaments and premises, situate and being in Princes- 
street, Manchester, which were late the estate and inherit- 
ance of the said William Thompson, deceased, and were by 
his said will devised for sale as before mentioned, and which 
then remained unsold, and other personal property of the 
said A. M. Doncaster: To hold the said last-mentioned 
premises unto the said William Edward Tallents and John 
Doncaster, their executors, administrators, and assigns, 
upon trust to mvest the same, and to pay the income there- 
of, and the rents and profits to be received until sale of the 
said estates late of the said William Thompson, and also 
the principal of the same respectively, to such person and 
persons, for such uses, ends, intents, and purposes, and 
im such manner and form, and subject im all respects 
to such and the same powers, provisoes, contingencies, 
declarations, and agreements as were thereinbefore ea- 
pressed and declared concerning the payment and ap- 
plication by them, the said trustees, of the said rents and 
profits of the said hereditaments and premises, there- 
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inbefore mentioned to be thereby granted and released, 
concerning* their release and conveyance of the same 
hereditaments and premises respectively, or as near 
thereto as circumstances and the nature of the case would 
admit. Provided, that the ultimate remainder thereinbe- 
fore limited in favour of the right heirs of the said A. M. 
Doncaster, in respect of a moiety of the thereinbefore men- 
tioned hereditaments and premises in Manchester, should, 
in respect of and as for and concerning the moiety of so 
much of the said trust moneys and premises thereinbefore 
assigned, as should, at the time of such ultimate remainder, 
be and remain of the nature of personal estate, be deemed 
and construed to be for the benefit of such person or persons 
as would have been the next of kin to the said A. M. Don- 
caster according to the Statute of Distribution of intestates’ 
personal estates, in case she had died unmarried and intes- 
tate. And it was thereby further declared, that if, at any 
time thereafter, any of the said hereditaments in Princes- 
street, Manchester, late the estate of the said William 
Thompson, deceased, should remain unsold under the powers 
and trusts for that purpose in his said will contained, and 


it should be thought expedient or advantageous by the — 


trustees of the settlement (with the consent and approbation 
thereinafter in that behalf mentioned), and the said Ellen 
Doncaster, or the person or persons who, for the time being, 
should be entitled to her moiety of the moneys to arise from 
the sale of the said hereditaments in Princes-street, Man- 
chester, to release and extinguish the said.trust and power 
for sale created and given by the said will of the said Wl- 
liam Thompson, deceased, as thereinbefore mentioned, and 
to vest the same real estates and hereditaments, and the fee 
and inheritance thereof, or so much thereof as should then 
remain unsold and undisposed of as thereinbefore mention- 
ed, in them the said trustees of the settlement for the time 
being, and the said Ellen Doncaster, or the person or per- 
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sons so to be entitled to her moiety of the said moneys to 
arise from the sale thereof, in undivided or divided moieties, 
freed and discharged of and from the said power of sale 
created by the said will of the said Wélliam Thompson, 
and the trusts thereof, from all incumbrances affecting the 
same: then, and in such case, it should and might be law- 
ful for the trustees or trustee of the settlement for the time 
being, with the consent of the said Willaam Doncaster and 
A. M. Doncaster, or of the survivor of them, testified in 
writing under their, his, or her hands and seals, or hand 
and seal; and, after the decease of such survivor, then of the 
proper authority of the said trustees for the time being, to 
release and extinguish, and to join and concur with the said 
Ellen Doneaster, her heirs, executors, administrators, and as- 
signs, and with all and every other necessary and proper par- 
ties, in releasing and extinguishing the power of sale created 
by the said will of the said William Thompson, and then 
subsisting, of and concerning such and so many of the said 
hereditaments as should then remain unsold and undisposed 
of, and all other trusts, powers, and authorities in the said 
will contained, touching and concerning the same, and by 
the same or any other deed or deeds, instrument or instru- 
ments, to accept and take a conveyance unto and to the use 
of them the trustees or trustee of the settlement for the time 
being, and their or his heirs and assigns, of one undivided 
moiety or equal half part of and in the said hereditaments 
in Princes-street, Manchester, or so much and so many of 
them as might then remain unsold and undisposed of under 
the trusts of the said will of the said William Thompson, 
freed and absolutely discharged of and from all other charges 
and incumbrances: or otherwise, it should and might be 
lawful to and for the said Edward William Tallents and 
John Doncaster, or the survivor of them, and the trustees 
or trustee of the said indenture for the time being, by the 
same or any other deed or deeds, instrument or instruments, 
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to accept and take of a conveyance to them or him, or their 
or his heirs, of a divided moiety of the said hereditaments, 
(free from all incumbrances as thereinbefore mentioned), 
under and by virtue of the power of partition and division 
thereinbefore contained; and it was thereby further declar- 
ed and agreed, that, upon such conveyances being made to 
them the said trustees or trustee of the settlement for the 
time being, of the said undivided or divided moiety, as the 
case might be, of the said hereditaments in Princes-street, 
Manchester, or of any part or parts thereof, they and he 
should stand seised of or possessed thereof, as of the nature 
of real estate, To, for, and upon such and the same uses, 
trusts, ends, intents, and purposes, and with, under, and sub- 


‘i ject to such powers, as well of sale as of exchange or parti- 


tion, and all other powers, provisions, conditions, limitations, 
declarations, and agreements as were thercin mentioned, li- 
mited, or declared of and concerning the several heredita- 
ments and premises thereby granted, or to, for, or upon such 
and so many of them as would be then existing or capable 
of taking effect. 


There was issue of the marriage one child only, William 
Thompson Doncaster, who was born in October, 1834, and 
who, on his birth, became under the settlement entitled 
as tenant in tail in remainder to the said settled here- 
ditaments and premises; and, as the said bill alleged, enti- 
tled absolutely in remainder to one moiety of the moneys to 
arise from the sale of the said hereditaments and premises 
in Princes-street, Manchester. This child died shortly after- 
wards, leaving his father the said William Doncaster, sur- 
viving, who thereupon, the bill alleged, became entitled to 
the interest of his said child in the said moneys to arise 
from the sale of the said hereditaments and premises in 
Princes-street, Manchester, aforesaid. 


The hereditaments and premises in Princes-street, Man- 
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chester, were, in the month of January, 1846, sold for the 
sum of 12101. 6051., part of this, was thereupon paid into 
the hands of the trustees of the settlement, and was subse- 
quently by them paid over to A. M. Doncaster. 


William Doncaster, by his will, dated the 18th of Janu- 
ary, 1849, devised and bequeathed to Godfrey Tallents 
and Robert Griffin all his real and personal estate, upon 
trust to sell, and to pay and divide the residuary proceeds 
equally amongst the Plaintiffs in this suit; and the testator 
appointed the said Godfrey Tallents and Robert Grifin 
executors and trustees of his will. He died on the 20th of 
January, 1849, and his will was duly proved by the said 
Godfrey Tallents and Robert Griffin, who afterwards, on the 
9th day of June, 1855, procured letters of administration to 
the said William Thompson Doncaster, the only child of the 
said William Doncaster. 


The bill prayed a declaration, that the hereditaments in 
Princes-street, Manchester, which, under the trusts of the 
will of William Thompson, were converted into personalty, 
remained so converted under the trusts of the settlement of 
the 20th day of August, 1823. And that, under the trusts 
of the said settlement, the said William Thompson Don- 
caster, deceased, on his birth became entitled to an absolute 
vested interest in a moiety of the moneys to arise from the 
sale of the said hereditaments; and that the same, on his 
decease, became vested in his father the said William Don- 
caster, deceased, and passed by his will to the Plaintiffs; and 
that the said Godfrey Tallents was a trustee for the Plain- 
tiff of the moneys in his hands, which had arisen from the 
sale of the said hereditaments; and also of the said sum of 
6051. so paid to the said A. M. Doncaster, as aforesaid, sub- 
ject to the life interest therein of the said A. M. Doncaster ; 
and that the said A.M. Doncaster might be decreed to re- 
pay the said sum of 6052. to the said Godfrey Tallents 
upon the trusts of the said settlement. 


CASES IN CHANCERY. 
Mr. Rolt, Q.C., and Mr. Berkeley, for the Plaintiffs. 


Mr. De Gea, (Mr. Cairns, Q.C., with him), for the Defend- 
ants. 


The arguments are fully stated in the judgment. 


The cases cited were Foley v. Burnell (a), Vaughan v. 


4 Burslem (b), The Countess of Lincoln v. The Duke of New- 
§ castle (c), and Boydell v. Golightly (d). 


[The VicE-CHANCELLOR, at the conclusion of the Defend- 
ants’ arguments, said, that he had a strong impression in 
favour of the Plaintiff; but that, if upon consideration he 
should think it necessary, he would call for a reply in a few 


» days. ] 


VICE-CHANCELLOR Sirk W. Pace Woop (after shortly 
stating the limitations in the settlement of the real estate, 
continued as follows:—) 


The effect of these limitations is, that each child, at its 
birth, would take a vested interest in tail, subject to be 
devested or reduced by the execution of the power, which 


4 was a power of exclusion, or by the property being divided 
| into more shares, in the event of other children being born. 


This being the limitation of the settled estate, the set- 


tlement having recited, that the father of Anna Maria 


Doncaster had directed certain estates at Manchester 
to be sold, and the produce given in moieties to her and 


| her sister, Anna Maria Doncaster, with the concurrence of 


| her intended husband, assigned the money to be produced 


(a) 1 B.C. O. 274. (c) 12 Ves. 218. 
(b) 3 B.C. C. 101. (d) 14 Sim, 327. 
VOL. III. D K. J. 
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from the sale to the trustees of the-settlement, upon trust 
to invest, and with powers to vary the securities; “and upon 
further trust to pay the yearly and other interest, divi- 
dends, and proceeds of the whole of the said moneys, es- 
tate, and premises thereby assigned, or intended so to be, 
and the rents and profits to be received until sale of the 
said estates late of the said William Thompson, and 
also pay and apply the principal of the same respectively, 
to such person or persons, for such uses, ends, intents, and 
purposes, and in such manner and form, and subject im all 
respects to such and the same powers, provisoes, contingen- 
cies, declarations, and agreements as were thereinbefore 
expressed and declared concerning the payment and appli- 
cation by them the said trustees of the rents and profits of 
the said hereditaments and premises thereinbefore men- 
tioned to be thereby granted and released, concerning their 
release and conveyance of the said hereditaments and pre- 
mises respectively, or as near thereto as circumstances and 
the nature of the case would admit.” The omission of the 
word “and” is of no real importance here; it should have 
been, “and concerning their release and conveyance of the 
same hereditaments and premises respectively.” It is suffi- 
ciently plain to enable me to give the same meaning as 
if the word “and” were there; that is to say, reddendo sin- 
gula singulis, the corpus was to be dealt with as the con- 
veyance was directed to be made, and the income was to be 
paid as the rents and profits of the real estate. No one 
can doubt that there was a clear and distinct settlement of 
this personal property, by reference to and upon the same 
trusts as the land. 


The first objection raised was, that the Court, although it 
might have been bound by Foley v. Burnell (a) and Vaugh- 
anv. Burslem (0), and that class of cases, where there is a 


(2) 1 BG. C, 274, (b) 3B, C, C. 101. 
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clear and distinct reference to trusts of real estate, ought to 
make a distinction where words of conveyanee occur, as 
in every limitation of the corpus of the estate here, 
trust for and to be released and conveyed unto;” and it was 
argued, that this was an executory trust, as a conveyance was 
directed to be made, and that, therefore, the Court was at 
liberty to give to the limitations a construction, which 
would more facilitate the presumed intent of the parties, 
and was not tied down so rigorously by the strict rule of 
law, as if it had been simply a trust for these parties. I 
think, however, that, in this case, the words “to be released 
and conveyed” are by no means indicative of an executory 
trust; but they simply amount to a direction that the pro- 
perty is to be held in trust for these parties. There is a 
perfectly clear limitation of the equitable interest in the es- 
tate, and a mere direction superadded, that there shall be a 
release and conveyance according to the equitable interest, 
and nothing which indicates any special form or mode of 
conveyance; and the simple execution of the trust would be 
to clothe every person to whom a distinct equitable interest 
is limited, with the legal estate in that interest. I do not 
think, therefore, that any reliance can be placed upon these 
words “to be released and conveyed.” Then, if so, inde- 
pendently of the other parts of the settlement, upon which I 
must say a word presently, the case seems to me clearly to 
fall within the authority of Foley v. Burnell (a) and Vaughan 
v. Burslem (b), and is distinguishable, upon the very ground 
on which Sir Fdward Sugden distinguished those cases, from 
Potts v. Potts (c), where he held that a chattel interest in a 
newspaper was, upon the death of the tenant for life, to be 
assigned to the party who would then be in possession un- 
der the limitations of the settlement, and that it did not fall 
within the cases of Foley v. Burnell (a) and Vaughan v. 
Burslem (b); the application of which rule, in that case, 


(a) 1 B.C. C, 274. (6) 3 B.@.-C. 101. (c) 3 J. & L. 353. 
1d) 
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would have carried it to a deceased party, who had never 
been in possession of the real estate; but he held that ex- 
pressly on the ground that the conveyancer had, in order to 
escape the doctrine of Foley v. Burnell and Vaughan v. 
Burslem, carefully avoided limiting the personal chattels, 
by reference to the limitation of the real estate, which he 
considered would have been fatal to the view he adopted in 
his judgment; and had directed, in so many words, not a 
devolution of the chattel interest according to the devolution 
of the real estate, but an assignment of the chattel interest 
to the party who should happen to be in possession at the 
given time indicated by the express words, namely, at the 
death of the tenant for life of the real estate in question; 
and the ground of that distinction is only a corroboration of 
the rule itself. 


Here, it seems to me, that the limitation has been made 
entirely with reference to the limitation of the real estate ; 
and that, therefore, upon the real estate becoming vested in 
any child of the tenant for life, (subject, of course, to its be- 
ing devested by appointment, or by the birth of other child- 
ren), that child would take an absolute interest in the per- 
sonal chattels. 


It was argued, however, that I might construe this limita- 
tion in a different manner, not only on account of the words 
“to be released and conveyed,” but also from the effect of 
the proviso which next follows the limitation of the personal 
estate. This is a peculiar clause, unquestionably, which 
made me take time to consider the question; and there is 
also something to be suggested upon the form of the power 
given to the trustees, with the consent of the husband 
and wife or the survivor of them, and with the concur- 
rence of the other parties who are interested in the other 
moiety of the estate directed to be sold, to deal with the 
estate as real estate, following the limitations of the set- 
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tlement as to real estate, instead of treating it as per- 
sonal estate. The clause which immediately follows the 
limitation of the personal estate draws the distinction taken 
in Potts v. Potts (a), which, though very plain, may perhaps 
be considered somewhat refined. [His Honour read the pro- 
viso.] If the words had been, that, whatever there was in 
the nature of personal estate, at the time of the vested 
remainder in fee to Anna Maria Doncaster taking effect 
in possession, should be conveyed to the person who then 
would be her next of kin, the case would have approximat- 
ed much nearer to Potts v. Potts (a). But then there would 
have been this difficulty, that the limitation would have 
been void, because that ultimate limitation to Anna Maria 
Doncaster in fee is upon an indefinite failure of issue, and 
a trust to assign personal estate upon an indefinite failure 
of issue would be void for remoteness. I apprehend that the 
real sense, and plain intent, from the first words of that limi- 
tation, is this, that if the ultimate remainder in fee, limited 
to Anna Maria Doncaster, should come into possession 
owing to the failure of the preceding series of limitations, 
and if the personal estate, following the devolution of the 
real estate, should ever reach the point (which, by the rule 
of law in Foley v. Burnell (6), it never did), and the language 


of the settlement should have to be applied to such personal 


estate, in order to distribute it for the benefit of those 
representing Anna Maria Doncaster, her next of kin ac- 
cording to the statute were to take, and not her heirs, 
according to the words of the limitation of the real estate. 
It is simply defining what meaning the word ‘heirs’ shall 
have in that course of limitation; but it does not at all alter 
the direction before given, that the limitations of the per- 
sonal estate were to follow those of the real estate, as near 


as circumstances would admit. 


Then, the other point, which occasioned some little doubt 


(a) 39. & L. 353. (b) 1 B.C. C. 274. 


3% 


1856. 
—S—’ 
DoNCASTER 
Uv. 
DONCASTER. 


Judgment. 


38 
1856. 
DoncastER 
7) 


DONCASTER, 


Judgment. 


CASES IN CHANCERY. 


in my mind, was, whether the power of saying that the 
real estate which was to be converted into personalty un- 
der the direction in the father’s will, should be recon- 
verted back to realty, by the operation of the consent of 
the trustees acting with the consent of the husband and 
wife or the survivor, did not also afford some indication 
that the whole matter was to be kept in suspense until 
the death of the survivor, because there would be this ap- 
parent inconsistency—if, after the death of the husband, 
when there could be no longer any issue of the marriage, 
and the only child had become absolutely entitled to the 
personalty, that interest on its death had been transmitted 
to those who represented the child, the equitable interest 
passing to those who represented the father the settlement 
might seem to contain a power to change this absolute in- 
terest after the death of the husband, by the action of the 
trustees with the concurrence of Anna Maria Doncaster 
the wife, and the property might be devested out of the 
husband, in order to place it in the possession of Annas 
Maria Doncaster; and it was said, that this ought to lead 
to a different conclusion as to the effect of the limitation. 
I think the sounder view is this, that, when once the inter- 
est became vested, the power itself was extinct, and it was 
no longer possible for the trustees, with the concurrence of 
Anna Maria Doncaster alone, to alter or change those 
rights which had actually accrued; and that this part of the 
case is somewhat analogous to that point which has been 
very much discussed, upon the operation of general powers 
in settlements where there is a series of limitations in tail, 
the objection originally to those powers being, as in Wave v. 
Polhill (a), that they were void, as tending to a perpetuity ; 
and the answer given to that objection, which is now, I 
think, held to be the true answer, being, that, when once the 
estate is at home in any tenant in tail, who, by suffering a 


(4) 11 Ves. 257, 
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recovery, or the like, has acquired the absolute interest, the 
power ceases. It seems to me, when once the estatos be- 
came vested in the child’s representatives in trust for the 
father’s representatives, that this power would be at an 
end, 


It was then argued, that I ought, in this case, to consider 
that the property had been actually reconverted; I think 
there is not a trace of that in any part of the case. [His 
Honour referred to the facts relied on in support of this argu- 
ment, which were altogether of a special nature, and con- 
tinued :—] 


The result must be, that I am compelled to hold, that this 
property passed to the child in the manner I have described, 
subject to its being devested by the birth of other children, 
and the exercise of the power by the husband and wife, or 
the survivor; and when the father died, and there was no 
possibility of any future children, then the administrator of 
the child became entitled to it, but as a trustee for the 
representatives of the father. 


Declare, that these premises were converted into per- 
sonalty, and remained so converted under the trusts of the 
indenture of settlement; and that, under the trusts of the 
settlement, William Doncaster, deceased, on his birth, be- 
came entitled to a vested interest in a moiety of the 
money to arise from the sale of the said hereditaments 
and premises in Princes-street, Manchester, subject to the 
exercise of the power of appointment among the child- 
ren reserved to the husband and wife or the survivor of 
them, by the same settlement; and, on the decease of the 
said William Doncaster, the father of the said infant, with- 
out there having been any other issue of the marriage, the 
interest which had so vested in the said William Thompson 
Doncaster had become absolute, and is now vested in the 
Defendant, the representative of the child, in trust for the 
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estate of William Doncaster, the father of the said infant, 
and for the parties interested in his residuary estate under 
his will; then, as to the property disposed of, there must be 
a decree against Anna Maria Doncaster, to pay to the 
same representative that 605/., to be held by him upon the 
same trusts. 


It is not a repayment of money paid by mistake, as sug- 


gested in the argument, but it is a receipt of trust money, 
with the concurrence of the trustees. 


In re THE TRUSTS OF DEMSTER HEMING’S 


2. fer. AS ./P6 — DEED; 


x 


AND 


Or THE ACT 10 &11 VICT. co. 96. 


By a deed executed previously to the month of June, 
1856, real estate was conveyed by the Petitioner Heming 
to Bischoff and Liefchild, upon trust to sell, and to stand 
possessed of the moneys to arise from the sale, upon trust 
for payment of incumbrances upon the estate; and as to 
the residue of such moneys, upon trust to re-imburse them- 
selves all costs, charges, and expenses to be incurred by 
them in the execution of the trusts of the deed, and subject 
thereto, in trust for the Petitioner. 


In June, 1856, the estates were sold; and, in the follow- 
ing month, the trustees delivered to the Petitioner a cash 
account, shewing a balance due to him of 5591. 18s. 5d. 


The Petitioner protested against certain items in the 
account, and demanded payment of the balance shewn to 


ag ty Lae Le oa) fe 


2 es as Wage FIFE ey, (law fo pel £22. 


a7 SLO ee 


Dp-cag Leta 
“1 29 HKG. 


CASES IN CHANCERY. 


be due to him, as mentioned above, offering to give the 
trustees any discharge or acquittance they might require 
for whatever balance they might pay to him, but without 
waiving his right to impeach the accounts. The trustees 
declined to pay the balance, unless the Petitioner signed an 
acquittance in respect of all demands against them as trus- 
tees, 


Subsequently, the trustees paid into Court, under the 
Act 10 & 11 Vict. c. 96, a sum of 7411. 15s. 5d., stating by 
their affidavit, that they were not aware of any other per- 
son than the Petitioner being entitled to the fund. 


The petition prayed for payment of the 7410. 15s. 5d. to 
the Petitioner. 


Mr. Carns, Q.C., and Mr. W. P. Murray, for the Peti- 
tioner, contended, that the trustees ought to be ordered to 
pay the costs of the application, or, at all events, that they 
ought not to be allowed any costs. The payment into 
Court was unnecessary and vexatious. The trustees had 
gained nothing by making it except a discharge pro tanto, 
and such a discharge had been previously offered by the 
Petitioner. Had they retained the money until the Peti- 
tioner agreed to settle the entire account, it would have 
been a different case, but the paying the money into Court 
was an abuse of the Act; and the more so, as the corre- 
spondence shewed an intention, on the part of the Peti- 
tioner, to take proceedings to impeach the accounts ;—which 
brought the case within the principle of In re Waring (a). 


[The VicE-CHANCELLOR said, he had no jurisdiction un- 
der the Act to make the trustees pay costs; and the only 


(a) 16 Jur, 652. 
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1856. question upon which he need hear their counsel was, whe- 
Hew ther they were to be allowed any costs. ] 

Hemine’s 
TRustT. 


ar Mr. Rolt, Q. C., and Mr. Karslake, for the trustees :— 


Argument. 

The words of the Act shew that the Legislature intended 
to provide for all cases in which trustees are desirous of 
being relieved; and the Court has been in the habit of put- 
ting the most liberal construction upon the words of the Act, 
not requiring trustees to suggest any reason for taking ad- 
vantage ofits provisions: In re Croyden’s Trust (a). Here, 
the trustees had a sufficient reason for the course they 
have taken, By adopting that course, they have prevented 
the Petitioner from imprudently instituting proceedings for 
taking an account; and now, on the hearing of the petition, 
they are willing to submit to a decree for an account, as 
if a suit had been instituted. Even if the course they have 
taken should appear to the Court unnecessary, still the 
circumstance, that they were led to adopt that course by 
the advice of counsel of the highest eminence, would be a 
sufficient reason for allowing them their costs upon this 
petition. 


Mr. Cavrns, Q.C., declined to take a simple decree for an 
account, on the ground, that it was necessary to make spe- 
cial charges as to certain items. 


Judgment, VICE-CHANCELLOR Sir W. Pace Woop:—. 


Of course I cannot make a decree without consent, and, 
therefore, the order will be simply for payment of the fund 
in Court to the Petitioner. 


With regard to the question of costs, although I acquit 


(a) 19 L. J., Chane.; 173. 
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the trustees of all improper motives, they certainly made a 
mistake in paying the money into Court, as, by so doing, 
they obtained no better discharge than had been previously 
offered them by the Petitioner. It is an undoubted rule, 
that trustees cannot be called upon to pay over a balance 
until their accounts are settled; but if they choose to make 
a payment like the present, the Act does not give them a 
release as to their accounts, but only to the extent of the 
fund actually paid in; so that these trustees have in fact 
gained nothing by the course they have taken, while they 
have put the Petitioner to expense in getting the money out 
of Court. 


In the case of Croyden’s Trust, there was a dispute be- 
tween two parties as to the title to the fund. Here, the 
title to the fund is undisputed. The trustees, by their own 
affidavit, filed on paying the fund into Court, expressly 
state that they are not aware of any other person than the 
Petitioner being entitled to it. 


The Court has no authority, under the Act, to make the 
trustees pay costs, but they cannot be allowed any costs, 
except the mere costs of paying the money into Court. 
Does the Petitioner object to their being allowed those 
costs? 


[Mr. W. P. Murray having replied in the negative, an 
order was made for payment of the fund to the Petitioner; 
and the trustees were not allowed any costs, except those of 
paying the money into Court. ] 
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RUMBOLD v. FORTEATH. 


THIS was a bill of discovery. It stated, that George Lord 
Rancliffe, deceased, was, in his lifetime, and at the time of 
his death, seised of or otherwise. well entitled to certain 
freehold hereditaments, situated in certain parishes and 
places therein specified, in the counties of Nottingham and 
Leicester; and that he died on the Ist of November, 1850, 
without having ever had any issue; and that the Plaintiff 
and two other persons were his co-heirs at law in coparce- 
nary; and it stated the pedigree of their heirship. 


The bill then stated, that Lord Rancliffe, some short 
time before his death, had executed a certain paper writing, 
dated the 26th of June, 1850, alleged by the Defendants to 
be his last will and testament, whereby he bequeathed all 
his personal estate to the Defendant Harriott Forteath, 
absolutely: and, that it was alleged that the testator there- 
by gave and devised all his real estates, whatsoever and 
wheresoever, to the said Harriott Forteath, her heirs and 
assigns; and appointed her sole executrix. 


That, on the 21st of June, 1851, probate of the said 
paper writing, as of the last will and testament of the said 
Baron Raneliffe, was granted by the Prerogative Court of 
the Archbishop of Canterbury to the said Harriott For- 
teath, as the executrix thereof; and that she possessed her- 
self of the real and personal estate of the said Lord Ran- 
cliffe; and that she and her husband, the Defendant Alex- 
ander Forteath, or one of them in her right, had ever since 
been and still were in possession of such real estates; and 
that she had also possessed herself of all the title deeds, do- 
cuments, evidences, and writings of and relating to the said 
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real estates; and that the Plaintiff had lately commenced 
an action of ejectment against the Defendants Alewander 
Forteath and Harriott Forteath for the recovery of the 
possession of the said real estates. 


The bill then stated, that, at the time of the death of the 
said Lord Rancliffe, there were outstanding terms for years 
in the said real estates, or in some part thereof; and also 
mortgages and other incumbrances thereon, and leases there- 
of, which were still subsisting; but that, by reason of the 
Defendant Harriott Forteath having possessed herself of 
the deeds, documents, evidences, and writings aforesaid, the 
Plaintiff was unable to set forth the particulars of such 
terms of years, mortgages, incumbrances, and leases, or 
any or either of them; and that the Defendants threatened 


: _ and intended to set up such outstanding terms of years, 


mortgages, and incumbrances, and leases, or some or one of 
them, in bar to the said action of ejectment; and that the 
Plaintiff, under the circumstances aforesaid, was unable to 
proceed at law for the recovery of the possession of the said 


real estates. 


And the bill prayed discovery of all and singular the 
matters aforesaid, to enable the Plaintiff to proceed in and 
prosecute his said action of ejectment: and that the De- 
fendants might produce at the trial of the said action all 
and singular the deeds, documents, evidences, and writings 
of or relating to the said real estates, or any or either of 
them, or such of them as might be necessary for the pur- 
poses of the trial of the said action: and for an injunction 
to restrain them from setting up outstanding terms, mort- 
gages, incumbrances, or leases, or either of them. 


The joint answer of the Defendants set up the will. 
They admitted the possession of all such of the title deeds, 


documents, evidences, and writings of or relating to the said 
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real estates as were not in the posséssion of the mortgagees 
of the same estates—admitted that there were outstanding 
terms, but offered not to set up any outstanding term or 
legal estate on the trial of or in bar to any action of eject- 
ment by the Plaintiff; and therefore submitted and insisted, 
that, having regard to such offer, it was immaterial and 
unnecessary to state what terms, &c. there were in particular. 


The Plaintiff moved, in Chambers, for production of docu- 
ments. The Defendants refused to make the usual affida- 
vit. The motion was adjourned into Court. 


Mr. Cairns, Q.C., and Mr. J. S. Moore, for the Plaintiff:— 


The Defendants are bound, at least, to make the affidavit. 
Tf all the story in their answer be true, they may yet have 
documents in their possession shewing that the will was 
obtained by fraud. In Harrison v. Southeote (a), Lord 
Hardwicke says, “Though an heir-at-law is not entitled to 
come into this Court upon an ejectment bill for possession ; 
yet he is entitled to come here to remove terms out of the 
way, which would otherwise prevent his recovering posses- 
sion at law, and has also a right to another relief before he 
has established his title, namely, that the deeds and writ- 
ings may be produced, and lodged in proper hands, for his 
inspection.” In Lady Shaftesbury v. Arrowsmith (b), the 
Lord Chancellor says, “It would be a very delicate point to 
order a general inspection into all deeds and settlements, on 
behalf of a person claiming in the mere character of heir- 
at-law. I do not find any spark of equity upon which that 
application could be made in this Court, and supported. 
The title of the heir is a plain one, and it is a legal title. 
All the family deeds together would not make his title 


(a) 1 Atk, 539. (b) 4 Ves. 70. 
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better or worse. .If he cannot set aside the will, he has no- 
thing to do with the deeds. He must make out his title at 
law, unless there are incumbrances standing in the way 
which this Court would remove, in order to his asserting his 
legal right. There the principle of equity interferes.” 


Mr. Willcock, Q.C., and Mr. Rolt, Q.C., for the Defend- 
ants :— 


The Plaintiff wants no discovery. The will can be seen 
by him at Doctors Commons. We admit that Lord Ran- 
cliffe was seised in fee of the property. There is no allega- 
tion in the bill impeaching the will. 


VicrE-CHANCELLOR Sin W. PAGE Woop:— 


It may probably be of little use, but I think that the 
common affidavit must be made. It is a very different 
question whether the Defendants will be compellable to 
produce the documents in their possession; but, at present, 
I cannot say that there may not be documenis in their 
possession proving the Plaintiff’s heirship, or in some way 
assisting his case. 


Some discussion then took place as to the costs of the 
summons. 


The Vice-CHANCELLOR.—I order now, that the affidavit 
shall be made, and the rest of the summons must stand 
over. When it comes on again in Chambers, I shall have 
jurisdiction there to dispose of the costs. This argument is 
merely heard here by adjournment from Chambers. The 
rule is, that, if one side only desires to be heard by counsel, 
I hear the application in Chambers: if both wish to be 
heard by counsel, it is adjourned into Court; but it is still 
the same proceeding by summons. 
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GILLMAN v. DAUNT. 


FRANCES GILLM. AN, by her will, in 1845, bequeathed 
to the Plaintiffs all her stock im the Union Bank of Lon- 
don, upon trust to pay or transfer 20001. thereof to John 
Daunt, a younger son of the Defendant Achilles Daunt, 
as soon as he should attain the age of twenty-one years ; but 
in case he should die before attainmg that age, then upon 
trust to pay or transfer the said principal sum of 20001. 
unto such of the other children of Achilles, who, being a 
son or sons, should live to attain the age of twenty-one 
years, or, being a daughter or daughters, should attain that 
age or marry, and, if more than one, in equal shares; and 
to apply the dividends and interest thereof for their, his, or 
her benefit until payment to them, him, or her of the said 
principal sum of 20000. 


The testator died in May, 1846; John Daunt died in 
November, 1855, an infant. 


Achilles had issue, at the death of John, nine children, 
of whom one, viz. Achilles the younger, had then attained 
twenty-one. The rest were still infants, and unmarried. 


Mr. Rolt, Q. C., and Mr. Boys, for the Plaintiffs, as trus- 
tees, submitted, whether the beneficial interest in the stock 
set apart to answer the legacy of 20001. was restricted to 
the children in esse at the death of John, one of such 
children having then attained twenty-one; or, whether after- 
born children (if any) would be entitled to share with them 


in the fund. 
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[The Vicz-CHancettor.—Does not Whitbread vy. Lord 
St. John (a) cover it? 


Mr. Rolt, Q.C.—-There the bequest was to the children 
when and as they should attain twenty-one. Here, the 
words “such as shall attain twenty-one,” would seem to 
indicate a class. 


Ellison v. Airey (b) was also cited. 


Mr. Willcock, Q.C., and Mr. Renshaw, for Achilles Dawnt 
the younger; and Mr. Kenyon for the other children of 
Achilles the elder, were not called upon. 


VickE-CHANCELLOR Sin W. Pace Woop:— 


I have always taken the rule to be as it is stated by Mr. 
Jarman, that, “ where a legacy is given to the children, or 
to all the children, of A., to be payable at the age of twenty- 
one, or to Z. for life, and, after his decease, to the children 
of A., to be payable at twenty-one; and it happens that 
any child, in the former case at the death of the testator, 
and in the latter at the death of Z., has attained twenty- 
one, so that his or her share would be immediately payable, 
no subsequently born child will take” (c): and for this rea- 
son, viz. that the child who has attained twenty-one cannot 
be kept waiting for his share; and if you have once paid it 
to him, you cannot get it back. 


I think that the terms of this bequest, “such as shall 
attain twenty-one,” amount to the same thing as “ at 
twenty-one,” or “when and as they shall attain twenty- 


I must therefore hold, that, on the death of John, the 
share of Achilles the younger, who had then attained 


(a) 10 Ves. 152. (6) 1 Ves.sen.11). (¢) 2 Jarm. on Wills, p. 130. 
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twenty-one, became immediately payable; and that no af- 
ter born child, should there be any, will be entitled to a 
share in the fund. 


There must be an order for a sale of the shares, and for 
payment of one-ninth of the proceeds to Achilles Dawnt 
the younger. 


Ordered accordingly. 


VANCE v. THE EAST LANCASHIRE RAILWAY 
COMPANY (a). 


By stat. 9 © 10 Vict. c. eccu, the Defendants, the company, 
were incorporated under the name of “ The Hast Lanca- 
shire Railway Company.” 


The Plaintiff was a shareholder in the company. 


By stat. 9 & 10 Vict. c. ecelxxxi, the company were empow- 
ered to purchase the Liverpool, Ormskirk, and Preston line ; 
and the purchase was effected. 


Several extension and amendment Acts were subsequently 
passed for the benefit of the company, all of which con- 
tamed the followimg proviso :—* That it shall not be law- 
ful for the said Hast Lancashire, out of any money by the 
now stating or any other Act relating to the said company 
authorised to be raised for the purpose of such Act or Acts, 
to pay or deposit any sum of money, which, by any standing 
order of either house of Parliament now in force, or here- 
after to be in force, may be required to be deposited, in 
respect of any application to Parliament for the purpose of 
obtaining an Act authorising the said company to construct 


purporting to be shares in the company, except for the purposes and under the powers of 


existing Acts. 
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any other railway, or execute any other work or under- 
taking.” Accordingly, when further capital was required 
to be raised by preference shares, or for any special pur- 
poses, special powers and authorities were granted in the 
successive subsequent extension Acts, each of which (the 
last beg the 17 & 18 Vict. c. exvii, 1854) contained a pro- 
vision similar to the above; and also that the sums thereby 
authorised to be raised by shares or mortgage should be 
applied only in carrying into execution that Act and the 
other previous Acts relating to the company. 


On the 6th of November, 1856, the Defendants, the di- 
rectors of the company, issued a circular notice, convening 
an extraordinary general meeting of the company for the 
12th instant, at Bury, for the purpose, first, of considering 
the propriety of authorising the directors to apply to Par- 
liament, either alone or with other persons, for a bill to 
authorise the construction of a new line from Colne to Brad- 
ford, with all necessary powers; and, secondly, in case such 
application were authorised by the meeting, then to consider 
further the best way of raising the requisite capital; with 
an address to the shareholders, signed by the chairman, 
insisting on the loss which the company suffered from the 
want of such a communication as the proposed new line 
would open out, and the advantages offered thereby; and 
stating, that the proposed new line would be twenty miles 
in length, and would yield an estimated profit of 41. 10s. 
per cent. on an estimated outlay of 800,000/. 


On the 10th of November, advertisements appeared in 
the London Gazette of that date, referring to the new in- 
tended line, and headed “Colne and Bradford Railway : 
Construction of the railway by the Hast Lancashire, or by 


a 


new company;” and proceeding to give notice of such in- 


tended construction. 
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On the 12th of November an extrdordinary general meet- 
ing of the company was held, pursuant to the circular notice 
of the 6th of November. The chairman moved the first 
resolution, stating, that no other company had been applied 
to for subscriptions to the new line, as the directors con- 
ceived it was most for the interest of this company to 
construct it as an integral portion of their own line. By 
this resolution, which was carried almost unanimously, the 
directors were authorised to apply to Parliament for the 
proposed bilL The chairman then moved a resolution, which 
was also carried by a similar majority, and by which, m 
contemplation of the passing of the bill, the directors were 
authorised to issue new shares representing an additional 
capital of 800.0001, consisting of a 51. per cent. preference 
stock for five years certain, with the privilege to the hold- 
ers to convert it into ordinary stock of the company, at par 
in January, 1862; but if not then converted, the company 
to have a further period of five years to redeem the same. 
The proposed new preference shares were to be of the nomi- 
nal value of 251. each, and to be offered first to the existing 
shareholders; and a deposit of 3/. per share was to be paya- 
ble immediately on the allotment. In case it should be 
necessary to reduce the nominal value of the proposed 
new shares, such reduction was to be made prorata. In 
case of nonpayment of such deposit on the day appointed, 
the allotment was to be cancelled; and all new shares 
remaining in the hands of the company, after the distribu- 
tion among the shareholders thereby authorised, were to 
be disposed of by the directors for the benefit of the com- 
pany, as the directors might think fit; and all shareholders 
accepting the allotment of the proposed new shares were to 
execute such subscription contract as the directors should 
require. 


By a letter of allotment, dated the 17th of November, 
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twenty-seven new shares were appropriated to the Plaintiff, 
and he was directed to pay, on or before the 10th of Decem- 
ber, 81/., being the deposit thereon of 31. per share, to the 
bankers of the company. 


On the 20th of November, the secretary of the company 
wrote to the Plaintiff, informing him, in reply to an inquiry 
addressed to him by the Plaintiff on the subject, that the 
proposed application to Parliament had been advertised; 
and that, in anticipation of the passing of the bill, the 
directors intended to act on the resolution of the 12th of 
November, for raising the proposed capital. 


On the 5th of December, the Plaintiff filed his bill against 
_ the company and its directors, praying for an injunction to 
restrain the directors from applying any of the funds of the 
company in or towards surveying the proposed new line 
from Colne to Bradford, or in or towards the preparation 
or promotion of any bill in Parliament for the construction 
of such new line; and from issuing, allotting, or keeping in 
circulation any new preference shares for the purpose of 
raising capital to enable them to construct such new pro- 
posed line, and to cancel any such new preference shares as 
might have been already issued for such purpose; and to 
have any part of the assets of the company which might have 
been applied to any such purposes replaced by the directors. 


The secretary of the company made an affidavit, stating, 
that the resolution passed at the meeting authorising the 
creation of the 5/. per cent. preference new shares, was con- 
sidered by the directors to be, and that the same was in 
fact prospective, and conditional upon the Act being ob- 
tained, in all the particulars of such resolution, except the 
immediate raising, by subscription, sufficient funds to pro- 
vide for the parliamentary deposit and preliminary expenses, 
and the execution of the necessary subscription deed; and 


53 
1856. 
VANCE 
v. 
Tue East 


LANCASHIRE 
Rartway Co, 


Statement. 


54 


, 1856. 
—_—’ 
VANCE 


Vv. 
TE East 
LANCASHIRE 
Raitway Co. 


Statement. 


CASES IN CHANCERY. 


further, that the directors were not in fact parties to the 
arrangement for raising the said funds, otherwise than as 
any of the directors or shareholders might think fit, indi- 
vidually, to become parties to the subscription contract; 
and save that, as the proposed new line was to be worked im 
conjunction with the existing line, it was obviously neces- 
sary to obtain the sanction of the company, with a view to 
the adoption of the new line by the company: that the 
subscribers to the proposed new line were aware that they 
could not legally, at present, have any claim on the existing 
company, and were subscribing only in expectation of Par- 
liament granting the necessary powers: that the directors 
had not paid, and did not intend to pay, any preferential 
interest or dividend in respect of new shares allotted or 
subscribed for, until they should have power from Parlia- 
ment; that the 3/. per cent. deposit was carried to a sepa- 
rate account; and that all payments of the preliminary 
surveys and expenses, so far as the same had been dis- 
bursed, had been made out of the funds so produced; that 
the surveys had been made, not as suggested in the bill, by 
the engineer of the existing company, but by another engi- 
neer (who was named) and who was not then, and never 
had been, a servant or officer of the company; and he denied 
any intention on the part of the directors, as suggested in 
the bill, of applying any part of the property of the com- 


pany in payment of preliminary expenses or promotion of 
the bill for the proposed new line, 


The subscription contract of the proposed new works 
purported to be made between the several persons named 
im the schedule thereto of the first part, the Last Lanca- 
shire Railway Company of the second part, and trustees of 
the third part. It recited, that the company had agreed to 
apply to Parliament for powers to construct the intended line 
as part of their own line, and (subject to the approval of 
Parliament) to deem the sums contributed by the subscribers 
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as part of their own capital, and (subject as aforesaid) to grant 
to such subscribers such privileges as were enumerated in 
the said second resolution. The deed then gave to the 
directors of the Hast Lancashire for the time being such 
power to alter the termini or intermediate course of the 
proposed new line, and to appoint and remove all engineers, 
&c., and other officers, and to make all arrangements which 
they might think proper with landowners, &c., and nominate 
the directors for the time being to be the committee of 
management of the proposed undertaking, with power to 
name sub-committees, and the Hast Lancashire then cove- 
nanted as above recited, (subject as aforesaid). 


Mr. Rolt, Q.C., and Mr. Regnier W. Moore, now moved 


for an injunction :— 


They denied the right of the directors, under the circum- 
stances, to apply to Parliament at all for the proposed 
extension. The directors were trustees for the existing 
company, and had no right to put that company, or its 
officers, in motion for such a purpose. 


At all events, the directors had not a right to defray the 
expenses of the application to Parliament, either out of the 
existing assets of the company, or out of the proceeds of new 
shares, purporting to be shares of, and guaranteed by, the 
company. 


They cited Colman v. The Eastern Counties Railway 
Company (a) and Munt v. The Shrewsbury and Chester 
Railway Company (6). 


[The VicE-CHANCELLOR intimated his opinion, that the 
directors were not precluded from applying to Parliament 
for the proposed extension. Their power to appropriate the 


(a) 10 Beav. 1. (b) 13 Id. 1. 
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corporate funds for the purpose of auth application was all- 
other matter. } 


Mr. Cairns, Q.C., and Mr. Bird, for the Defendanis:— 


If it be once admitted, that the directors have power to 
apply to Parliament for an Acs, all incidental powers must 
be inferred, and, arnong them, the power of raising the requi- 
site funds in the mode which the Plaimsiiff secks to restrain. 
If they are to be promoters at all, the directors, like any 
other promoters, may acquire fande and take charge of and 
apply those funds in any way they fimd most convenient. 
The proviso in the company’s Acts against applymg the 
company’s funds in payment of deposits, raises an inference 
that, for expenses, other tham the deposit, incident to 
obtaining an Act, the funds may lewfully be applied. 


They cited Stevens v. The South Devon Bailway Com- 
pany (a). 


Mr. Rolt, Q.C, im reply. 


Vicr-CHANCELLOR Sire W. Pscz Woop -— 


T have no doubt of the power of am existing company to 
apply to Parliament for an extension of ite Ime But it is 
somewhat more than this, if ii applies the corporate funds 
to that purpose. 


What is called the Wharucdigz Order(6) arose out of the 
proceedings before a committee of the Lords on the Stockton 
and Darlington Railway Bil, one of the first in which I 
was engaged when at the bar. We succeeded in that case 
notwithstanding Natusch v. Irving(6), on two grounds: 


(a) 13 Beav. 43. (¢) Gow on Partnership, p. 398, 
(6) Standing Orders of the dedi; & C,2C.C. 0.358. 
House of Lords, clxxzy. 
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first, because that case arose on a private partnership, not on 
an incorporated company; and secondly, because we shewed 
that our application did not involve necessarily any mis- 
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proposed as a standing order of the house, that, before any 
such bill should pass the House of Lords in future, three- 
| fifths of the shareholders present at the meeting should 
» consent to an application being made for such bill. I think 
no doubt has ever existed, since that time, that it is compe- 
tent to the directors to apply, from time to time, to extend 
' their line to other purposes wholly beyond that contem- 


| plated by the original Act of incorporation, and that no re- 


sistance of any individual shareholder is of any avail, if the 
consent has been obtained which I have referred to. 


It afterwards came to be considered before this Court, 
how far any part of the existing property of a corporation 
could be applied in payment either of preliminary expenses, 
or of the expenses of passing a bill through Parliament. 
Mr. Bird contended, that if it was once admitted that the 
directors had power to come to Parliament for the Act, all 
powers incidental to that must be inferred. It is quite clear 
that this is too large an inference; for instance, one of the 
most necessary consequences of applying for an Act, viz. the 
incurring expense, is Just what this Court will not permit. 
If they apply to Parliament for an Act, the Court will not 
prevent them from so doing, on the ground of dissenting 
shareholders objecting to it; but they are not permitted to 
apply any portion of the funds towards any part of the 
expenses necessary for this new purpose. They cannot 
divert the funds to any purpose other than those sanctioned 
by the existing Act of the corporation. 


On the first ground, I should have been quite content to 
have taken the affidavit of the secretary, namely, that the 
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directors had repaid whatever sum, large or small, had been 
expended. I take that to be the effect of the affidavit, and 
Mr. Cairns was instructed to argue it in that way, namely, 
that the directors had taken some portion of the money 
under their control as directors, for the purpose of paying 
some expenses, which had been incurred with reference to 
these proceedings; but the moment they conceived they were 
lawfully receiving sums under this subscription contract, 
they repaid that sum; and he states positively that it is not 
their intention to apply any moneys whatever of the com- 
pany towards the project that they have in hand. As far as 
that alone is concerned, I should have been content with 
their undertaking that they would in future so act. 


But the second question here is, the effect of the con- 
trivance—I do not mean to use that word in any im- 
proper sense—of raising money. I do not think this par- 
ticular mode of raising money for the purpose of carrying 
new plans of extension before Parliament has ever been 
brought into Court before. Difficulties are always found, 
no doubt, in providing funds for the subscription contract. 
Parliament has, in this case, expressly said, what the Court 
of Chancery said before, that no part of the funds of the 
company shall ever be applied towards the deposit for any 
new project for extension. Mr. Bird argued thence, that 
T was to infer that Parliament would permit an application 
of the funds to anything new, except the deposit. That 
again I think would be too large an inference, looking at the 
decisions of this Court. It would allow an enormous ex- 
penditure, both in conducting a bill through Parliament and 
in all the previous preliminary acts, which I cannot con- 
ceive to be in the contemplation of Parliament, though not 
positively prohibited by express enactment in the company’s 
own Act. Then the law remains as before, as to whether 
or not money should be applied in a new speculation. 
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With regard to the plan devised here, the directors are not 
authorised by the preliminary meeting of the shareholders 
to raise the funds; they are not directed to advertise the 


fit towards the new undertaking, and thereupon to collect 
subscriptions for that purpose. It was argued, that, if they 
might be promoters at all, they might, like any other pro- 
moters, acquire funds, and take charge of those funds, in 
any way which they found most expedient. But the reso- 
lution which is referred to as the basis of all future proceed- 
ings, is this: —“ That, in contemplation of the passing of the 
bill for the construction of a railway from Colne to Brad- 


} ford, this meeting doth authorise the directors to issue new 


shares, representing an additional capital not exceeding 
800,000/., such shares to be issued on the terms and condi- 
tions hereafter appearing;” and then it is resolved, that 
those new shares are to be guaranteed a dividend in prefer- 
ence to the ordinary stock of the company; and so it goes 
on, dealing with those shares as shares in the existing com- 
pany, forming a portion of the existing capital, and saying 
what is to be done with them. 


All this is done, it is true, in anticipation of a new Act of 
Parliament. But I apprehend that it was a course of proceed- 
ing altogether irregular. It may not have been intended, 
perhaps, so to be; but it strikes me as being a very irregular 
course of proceeding on the part of the directors. They are 
not put forward as the servants and agents of the promoters 
of the proposed new line, and as authorised to receive sub- 
scriptions to that line, and to engage in inducing parties so to 
subscribe, that the Act to be applied for shall enact that all 
the shareholders in the new undertaking shall be deemed to 
be shareholders in the old undertaking, that the shares shall 
form part of the original stock, and shall have a perferential 
dividend of 5/. per cent. That, as it seems to me, would 
have been the regular and ordinary course of proceeding. In 
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advertising to the public at large that they would become 
ipso facto the holders (on paying their deposit) of shares im 
this new company, and in simply telling them, you are about 
to apply for an Act, which Act will give them these prefer- 
ential advantages, the subscription contract being in accord- 
ance therewith,—I apprehend that in all this, or in the di- 
rectors guaranteeing that they will apply for an Act of 
this special description, there would be nothing wrong. But 
here the mode in which the thing is done is in strict pursu- 
ance of the resolutions, and in strict accordance with them, 
and that creates the difficulty. A letter is sent to each 
shareholder, it being amongst other things resolved, that 
the existing shareholders shall have the preference as to 
whether they will take these new shares or not. Pursuant to 
the resolutions, the directors appropriate twenty-seven new 
shares to the Plaintiff on his paying a deposit of 81l. there- 
on. That is to be paid into the bankers of the company, 
and then he is to be at liberty to sign the subscription con- 
tract. The shares will be guaranteed a preferential divi- 
dend of 51. per cent., and so on, according to the terms of the 
resolution. 


It does not seem to be mere form. If I thought it was a 
mere form, I would deal with it by undertaking rather than 
injunction; but it seems to me to be a matter of substance in 
this sense,—the directors agree to issue or allot certain things, 
which purport to be shares in an existing company, or shares 
giving to the allottees some right and interest in the exist- 
ing company, whatever that may be, “in anticipation of 
the Act passing,” certaimly; but still purporting to make 
them shareholders in this concern, which at present does 
not embrace the purpose contemplated by the Colne and 
Bradford extension. 


It may be difficult at this moment to shew that any posi- 


tive liability would be cast upon the Plaintiff, or any other 
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shareholder of the company, by issuing these specific shares; 
but that is a question which he may fairly say is not now 
to be mooted. If it merely went to the simple fact of hay- 
ing it announced in the share-market that there were shares 
of this description (which is an argument that I have not 
heard, but which occurred to my mind among other argu- 
ments), the very fact of the issue and existence of these 
shares in the market, treating them as shares in the existing 
company, of itself would be sufficient to justify the Plaintiff 
in saying, “I will not have my property dealt with in this 
way.” But the broader ground which the Plaintiff may 
take is this—“I am a shareholder in a company which has 
nothing to do with the Colne and Bradford extension; you 
are acting as directors of my company, and you are not to 
put anybody in possession of documents, and tell those per- 
sons, that, on the faith of those documents, they are to be 
treated as shareholders in my railway; and that if a certain 
Act of Parliament should pass making them shareholders in 
a certain other railway, then they are to have a considerable 


advantage over me.” 


T do not think that the Plaintiff would have any right to 
complain merely because such an Act of Parliament may be 


_applied for. Ido not follow Mr. Rolt’s argument on that 


point. Directors have a right to apply for an extension of 
every power that Parliament may choose to give them, or 
whatever Parliament may think expedient for the company, 
on complying with the Wharnelijje Order. But they have 
not a.right to issue anything purporting or pretending on 
the face of it to be a share in this existing company, which, 
until Parliament has sanctioned the measure, has nothing 
whatever to do with the project in hand for its extension, 


Insunetion to restrain the Defendants, the directors, their ser- 
vants or agents, from applying, ,or causing or permitting to be 
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Costs of Suit 
— Orders of 
1828. 


The 20s. paid 
by the Plaintiff 
to a Defend- 
ant who has 
demurred, on 
obtaining 
leave to amend 
before the de- 
murrer has 
been set down 
for argument, 
covers all the 
costs of pre- 
paring and 
filing such de- 
murrer. But 
the costs of 
preparing a 
demurrer 
which was pre- 
pared but not 
filed before 
amendment, 
are costs of 
suit, 
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applied, any of the moneys, funds, or assets of the Hast Lancashire 
Railway Company, in or towards the promoting of any bill for a line 
from Colne to Bradford; and also from issuing or allotting, or per- 
mitting to be issued or allotted, any new shares purporting to be 
shares in the existing undertaking of the Hast Lancashire, except for 
the purposes and under the powers of any existing Act of Parliament, 
and from receiving any money in respect of such allotment. 


BAINBRIGGE v. MOSS. 


ln this case some of the Defendants filed a demurrer for 
want of parties, and for want of equity. Another Defend- 
ant prepared a demurrer; but before the former demurrer 
was set down for argument, and before the latter was filed, 
the Plaintiff obtained an order of course to amend his bill, 
upon the terms of his paying 20s. costs to the Defendants 
who had filed their demurrer. 


Subsequently, the Defendants who had filed their demur- 
rer, again demurred for want of equity; and the Defendant 
who had prepared but not filed his demurrer, also demurred ; 


and, upon argument, both these demurrers were allowed, 
with costs. 


The bills of costs brought before the Taxing Master, in 
addition to the other costs of the suit, included the costs of 
preparing the two demurrers to the original bill, and of fil- 
ing the one which was filed; and to these items, among 
others, the Plaintiff carried in written objections before the 
Taxing Master; and, upon his overruling such objections, 
brought the question before the Court, upon a motion that 


the Taxing Master might be directed to review his cer- 
tificate. 
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Mr. Kay, for the motion, contended, that the costs of the 
demurrer to the original bill which had been filed, had been 
paid by the 20s. He referred to the 15th Order of the 17th 
of November, 1635, made when Lord Coventry was Lord 
Keeper, the language of which seemed to support this 
view (a). The other demurrer had not been filed, but the 
costs allowed for it amounted to more than 20s.; and it 
would be hard that the Plaintiff should pay for this, at any 
rate more than 20s. 


Mr. Cairns, Q.C., for the Defendants who had filed a 
demurrer to the original bill, insisted, that the costs of pre- 
paring and filing such demurrer extra the 20s. ought to be 
allowed. He compared it to the case of an answer prepared, 
and rendered useless by amendment, the costs of preparing 
which would be costs of suit. 


(a) The Order is as follows :— 
“Tf the demurrer be grounded 
upon some error, slip, or mistak- 
ing in the bill, no reference 
thereof for a week after it 
comes in; but the Plaintiff, with- 
out any motion, shall be permit- 
ted of course to amend the said 
error, slip, or mistaking, paying 
to the Defendant or his attor- 
ney to his use costs, as the Six 
Clerks not towards the cause 
shall think fit*. But ifthe Plain- 


* To this there is a note in 
Beames’s Orders, edit. 1815, as 
follows :— 

“The Curs. Cane. 208, recog- 
nises the rule laid down in this 
section, but fixes the costs at 20s. 
So, Prac. Reg. 164, adding, ‘ But 
Plaintiff must now move to 
amend, and that before the de- 


tiff in that time do not amend or 
alter it, then, if the Defendant 
doth nothing therein within a 
week following, by getting it 
ruled or referred, it shall be dis- 
allowed of course without any 
motion, as put in for delay, and 
the Defendant shall pay ordinary 
costs. But if, the Plaintiff not 
amending it as aforesaid, it be 
ruled against him upon reference 
or otherwise, he shall pay the 
ordinary costs.” 


murrer is set down to be argued, 
otherwise, he must pay the costs 
the Defendant has been at in 
getting the order for setting 
down demurrer to be argued, 
and 20s. besides, referrmg to 1 
Harr. 414 and Jennings v. Pearce, 
1 Ves. jun. 44.” 
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Mr. Webster for the other Defendant. 


Mr. Kay in reply. 


[The Vick-CHANCELLOR said he would consult the Tax- 
ing Masters on the point. ] 


VIcE-CHANCELLOR Str W. PAGE Woop :— 


The question upon which I reserved my judgment in this 
case was, how far the costs of the original demurrer that was 
filed could be allowed, there having been an amendment of 
the bill before it was set down, and 20s. costs having been 
then paid. The Taxing Master has certified, that the extra 
costs of preparing and filing the demurrer were costs of 
suit. I find, upon inquiry of the Taxing Masters, that the 
case is so unusual, that only one instance has been disco- 
vered, and in that instance the claim to the extra costs of 
the demurrer was disallowed. Ithink that such extra costs 
are not properly costs of suit; because I find that the Orders 
of the Court, throughout, draw a distinction between them, 
particularly the Order of Lord Lyndhurst, 45th Order of 
May, 1845, which directs, that, where a demurrer is allowed, 
the costs of the suit shall be paid. The Taxing Master, who 
disallowed the extra costs in the case I have mentioned, call- 
ed my attention to the 29th Order of 1828. I confess, it 
appears to me on consideration, although it seems manifest 
from the frame of those Orders, the 28th, 29th, 30th, 31st, 
and 32nd, to have been the intention to give full indemnity 
to the demurring party when costs were allowed him, that 
unfortunately this case does not fall within them. I say un- 
fortunately, because I think that justice demands that it 
should be otherwise. The 29th Order provides, “That where 
the Plaintiff is directed to pay to the Defendant the costs of 
the suit, there the costs occasioned to a Defendant by any 
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amendment of the bill, shall be deemed to be part of such 
Defendant’s costs in the cause, (except as to any amendment 
which may have been made with special leave of the Court, 
or which shall appear to have been rendered necessary by 
the default of such Defendant); but there shall be deducted 
from such costs any sum or sums which may have been paid 
by the Plaintiff, according to the course of the Court, at the 
time of any amendment.” 


That accounts for the practice to which Mr. Cairns re- 
ferred, of an amendment after a Defendant had prepared his 
answer, and the costs of the original answer being allowed, 
because these are in truth costs of suit; but it is difficult to 
say, that the costs incurred before amendment in preparing 
to demur, were occasioned by the amendment; they are 
costs of proceedings, which were rendered useless by the 
amendment, not occasioned by it. There was a purpose for 
which those words were inserted. The Plaintiff might make 
considerable amendments, which would make it necessary to 
take out a fresh copy of the bill; and the intention of these 
orders was to put the party, who had to receive 20s, and 
the other conventional payments, in the same situation of 
indemnity as he was in with reference to the other costs of 
the suit. I think that this particular case has been over- 
looked, and I am obliged to disallow the extra costs of the 
demurrer which was filed. 


With respect to the demurrer which was not filed, there 
has been no payment to the Defendant who was at the 
expense of preparing it, and I think that the costs of so 
preparing it may be allowed to him. 
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Arbitration — 
Correcting 
Award—Evt- 
dence—Com- 
mon Law Pro- 
cedure Act, 
1854, s. 8. 


Upon a motion 
to set aside an 
award, or to 
refer it back 
to the arbitra- 
tors, the Court 
will receive 
evidence by 
affidavit. 


Pending a re- 
ference to arbi- 
tration, the 
umpire held a 
communica- 
tion with the 
agents of one 
of the parties: 
this fact being 
known to all 
the parties at 
the time, and 
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MILLS v. THE MASTER, WARDENS, AND SOCI- 
ETY OF THE MYSTERY OF BOWYERS, IN 
THE CITY OF LONDON. 


THE MASTER &. OF THE MYSTERY OF BOW- 
YERS, &c. v. MILLS. 


THE first cause was for specific performance of an agree- 
ment to grant a lease for fourteen years, and for an injunc- 
tion to restrain an action of ejectment by the landlords. 
The cross suit was to restrain breaches by the tenant of the 


provisions of the agreement under which he held. 


By an order in these causes, dated the 2nd of July, 1856, 
Mills agreeing to quit certain farms in Leicestershire, 
therein mentioned, which he held as tenant to the Bowyers’ 
Company, without compensation for the termination of his 
tenancy, and to pay the Company for any damage done by 
him to the farms, having regard to his holding on the four- 
course system of husbandry; and the Bowyers’ Company 
agreeing to pay Mills for such tenant’s improvements, if 
any, as might have been properly made by him, and for the 
value of his growing crops, and usual allowances, to be 
made to him as between an outgoing and incoming tenant, 


not objected to by any of them, and the reference having proceeded, and the award having 
been subsequently made :—Held, that it was too late for either of the parties, after the 
award was made, to object to it, on the ground of such communication between the umpire 
and the agents of one of them. 


The 8th section of the Common Law Procedure Act, 1854, does not authorise the Court to 
send back the award for reconsideration by the arbitrators on any ground except such as 
before that statute would have induced it to set aside the award, or to treat it as a nullity 
in an action brought upon it. 


The object of that section was, where any error, formal or otherwise, had occurred which 
would vitiate the award, to enable the Court to send it back, if they thought fit, to the arbi- 
trators to correct such error, instead of setting the award wholly aside. 


Ifa mistake has been made in the award, not apparent on the face of it, and such mistake 
is admitted in an affidavit by the arbitrators, such an admission is sufficient to authorise the 
Court to set aside the award under the former practice, or to refer it back under that sta- 
tute. So also, if the arbitrators insist that they have made no mistake, but state the princi- 
ple upon which they made the award, and the Court is of opinion that such principle is not 


consistent with the reference. 
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according to the custom of the country, in other respects 1856. 
than such as were provided for by his lease: It was ordered, Minis 
by consent, that such payments should Deets: poem BNShy, oe Teens 
and that the amount thereof should be determined by arbi- &c. or Socrmry 
Nat Eee ie i eene d aay d or Bowyers. 
ra bon; and two persons, name in the order, were appointed nan Saye 

arbitrators; and it was ordered, that the reserved rent and tes 

ILLS, 


interest, rates and taxes, apportioned to the day of posses- 
sion delivered, and the amount, if any, that might be 
awarded for any damage done to the farms by Mills, and 
any costs awarded to be paid by him to the company, 
should be set off against any payment coming to him from 
them. And all proceedings in the suits were stayed, ex- 
cept the carrying out this order; and liberty was given to 


any party to apply. 


Statement. 


The arbitrators met, chose an umpire, and one of them 
with the umpire, the other arbitrator dissenting, made an 
award; and thereby ordered, that the amount of the al- 
lowances and payments to be paid by Mills to the Com- 
pany for damage done to the farms by Mills, having regard 
to his holding under the four-course system, and, in other 
respects, under the terms of his lease, was the sum of 501. 
And that the amount of the payments and allowances to be 
paid to Mills by the Company for the tenant’s improve- 
ments, crops, and usual allowances, was the sum of 17751. 
10s. 5d.; and that each party should pay their own costs 
of the arbitration, and half the costs of the award. 


This was a motion by Mills to refer back to the arbitra- 
tors the question of the value of certain specified crops on 
the farms, and for a declaration that such crops ought to be 
estimated at their value as growing crops at the date of the 
award; and, if necessary, that the award might be in part 


or wholly set aside. 


Affidavits were filed on both sides, shewing the principle 
on which the valuations had been made. It is sufficient for 


vinn wv. (Cob onts on Fa 
NL. CL! G24 
| a Oe Ceca bk CK 24 


68 


1856. 
— 
MILLS 
v. 

TuE Master 
&c. oF SOCIETY 
oF BOWYERS. 


THE SAME 
v. 
MILLs. 


Statement. 


CASES IN CHANCERY. 


the present purpose to state, that the grounds of Mills’s 
objections were, first, that the umpire had improperly held 
communications with some of the agents of the company ; 
and secondly, that the principle of the valuation was wrong, 
because Mills had been treated thereby as a tenant from year 
to year whose tenancy would expire at Lady-day, and, ac- 
cording to the custom of the country applicable to such a 
tenancy, he had only been allowed in his valuation the 
value of the crops of fallow wheat as “ growing crops,” and 
for all other crops only the value of the seed and labour; 
whereas Mills contended, that all the crops should have 
been valued as growing crops. 


It appeared, that the umpire told the parties assembled 
at the investigation, that he would just go and ask a ques- 
tion of the Company’s agents, who were then in the neigh- 
bourhood, concerning the improvements; and that he went 
accordingly. It was stated in an affidavit, filed on behalf of 
the Company, that the answer to the umpire’s inquiry was, 
that it was the wish of the Company that Mills should have 
the benefit of any doubt that might arise as to any allow- 
ances to be made to him. 


As to the valuations, the umpire, by his affidavit, stated, 
that the farms had been cropped not according to the four- 
course system, but contrary to it and to good husbandry, too 
much wheat having been sown, not sufficient land being 
fallow, and no grass or clover having been sown; whereas, 
one quarter of the farm should have been then laid down in 
grass and clover; and that this course of treatment had 
caused great injury to the farm; moreover, Mills had not 
provided sufficient manure for the land. And he thus ex- 
plained the award :— 


For all the corn crops in proper course of cultivation, and 
which therefore properly were Mills’s, he was allowed the 
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full value thereof, deducting only the costs of harvesting, 
threshing, marketing, and a portion of the rent for bringing 
the crops to maturity. And for the corn crops out of course 
or over-cropped, and which he had improperly sown, I had 
regard to the custom of the country, and to the loss and in- 
jury occasioned to the farm by such improper course of cul- 
tivation as aforesaid, and to the want of proper clearing of 
the land, and to the expense of bringing the farms round 
again to the proper course of cultivation, as well as to the 
seed and labour employed by Mills on the land which he 
ought not so to have cropped; and we did not value such 
crops by reference to the cost of seed and labour alone, apart 
from such other considerations as aforesaid; and the said 
Mills was allowed for the brush wheat, and other crops so 
out of course as aforesaid, and for fallows, a rebate of rent of 
ample amount, as well as full allowance for lime and a pro- 
portion of the linseed oil cake, in addition to seed and 
labour, to which alone, by the custom of the country under 
similar circumstances, he would have been strictly entitled. 
The loss and injury to the farms by over-cropping and 
cross-cropping were, in fact, estimated and compensated for 
in the valuation of the crops of brush wheat, barley, oats, 
beans, and tares, and no part of the loss or injury arising 
from such causes was included in the amount at which 
damages, properly so called, were valued, and which in- 
cluded only dilapidations to fences and buildings, and the 
want of manure, occasioned by the neglect of the said Mills 
in not converting last year’s produce mto manure. 


Mr. Cairns, Q. C., and Mr. Bovill, for Mills. 


Mr. Rolt, Q.C., and Mr. Greene, for the company, objected 
to reading any affidavits to impeach the award, citing 
Sharman v. Bell (a), and Phillips v. Evans (6). 


(a) 5M. & 8, 504. (6) 12 M. & W. 309. 
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v. Dean (c), Robson v. Railston (d). 
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[The Vicr-CHANCELLOR referred to Fuller v. Fenwick (a) 
and Hutchinson v. Shepperton (6), and said, that the cases 
seemed to shew that affidavits were allowed to be read on 
such applications, and that he could not exclude them. ] 


Mr, Cairns, Q.C., and Mr. Bovill :-— 


This award is impeached not on account of any mistake 
of law or fact, but because the arbitrators have not followed 
the order of the Court. Courts of equity will set aside 
awards, where there is an obvious error of this kind, more 
easily than Courts of law: Russell on Awards, p. 304; Ward 
By the Common Law 
Procedure Act, 1854, s. 8, the Court now has an extended 
power of setting aside awards (e). 


Then the communication between the umpire and the 
agents of the Bowyers’ Company was improper. 


[The VicE-CHANCELLOR intimated that he did not re- 
quire to hear the Defendants’ counsel on the last point. | 


Mr. Rolt, Q.C., and Mr. Greene, for the Company. 


The reply was not called for. 


VicE-CHANCELLOR Sir W. Pack Woop :— 


I regret to say, that I think the award must go back to 
the arbitrators. 


(@) B.C By 705: 

(6) 13 Q. B. 955. 

(c) 3B. & Ad. 234. 

(d) 1 B. & Ad. 723. 

(e) The terms of this section 


and from time to time, to remit 
the matters referred, or any or 
either of them, to the reconsider- 
ation and redetermination of the 
said arbitrator, wpon such terms, 


are, “In any case where refer- 
ence shall be made to arbitration 
as aforesaid, the Court or a judge 
shall have power at any time, 


as to costs and otherwise, as to 
the said Court or judge shall 
seem proper.” 
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I have disposed, without hearing Mr. Rolt, of the objec- 
tion to the award, which depended upon the alleged com- 
munications between the umpire and some of the agents of 
the Bowyers’ Company. It appears, that the only commu- 
nication that ever was held between the umpire and the 
company’s agents, was so held with the full knowledge at 
the time of the Plaintiff and his advisers. His advisers at 
least, if not the Plaintiff himself, were perfectly aware at 
the time that the umpire was going to see some of the par- 
ties, and to ask a certain question; and neither the Plaintiff 
nor his advisers made any objection. The umpire came 
back, having seen those persons, whom, he said openly be- 
fore all parties, he was about to communicate with, and no 
objection was made; and I think it is much too late now to 

come forward and take any objection, on that ground, to the 
award. The communication, on the part of the company, 
seems to have been simply a communication in favour of the 
Plaintiff, that they wished every possible indulgence and 
liberality to be shewn to him. 


I accede to the view, that it would be a great deal 
too dangerous to allow any arbitrator, or any umpire, to 
have communications with some of the parties without 
the knowledge of the other parties to the reference, and 
then to say, that he was not influenced by anything which 
took pluce. But in this case it appears, that the only thing 
that took place was one which every person knew of at the 
time, and they allowed the reference to proceed without 


making any objection. 


I come, then, to the main part of the case, which is with 
regard to the alleged error on the part of the arbitrators. I 
confess I open this award with extreme reluctance, because 
it appears to me, that the 8th section of the Common Law 
Procedure Act, 1854, in no way authorises any such course 
of proceeding as that which I understood was endeavoured 
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+o be pressed on the Court in the argument of this case. It 
does not appear that there is anything in that statute that 
would authorise the Court to send back an award for the re- 
consideration of the arbitrators, upon any other grounds than 
those which have hitherto prevailed to invalidate an award. 
I apprehend that the 8th section, if it were supposed to 
have any such construction, would be the most mischievous 
alteration of the law which could be conceived, and would 
have the operation of entirely arresting all references to 
arbitration; for, who would submit to these references, if, 
after the parties had themselves selected their judges, who 
were to make a final award of the matters in difference be- 
tween them, that final award and determination might be 
opened upon every consideration which might be stated as 
to its justice or expediency on the part of any of those who 
had so selected their tribunal. This 8th section is nothing 
more or less, as 1t appears to me, looking back to the his- 
tory of what took place before the passing of the Act, than 
the introduction of a statutory enactment enabling the 
Court to do that, which experience had shewn it was conve- 
nient it should have the power of doing, and which had 
frequently before been specially provided in orders of refer- 
ence by the Court, and in submisions by consent between 
the parties, namely, that there should bea special power in 
the Court to remit the matters in question, or any of them, 
to the consideration of arbitrators, rather than set the whole 
award aside. That was the ground of this clause being in- 
troduced. Formerly, the Court was often put under great 
difficulty in having to do one of two things, neither of 
which was consistent with the dignified administration of 
justice. On the one hand, the Court was often put in the 
position of saying, there is a great mistake in this matter— 
or, we see that there is a very small mistake, perhaps a 
mistake in the Christian name of the Plaintiff, or some error 
in the heading of the cause, or something of that descrip- 
tion—we have only one course open to us, we cannot correct 


iw 
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the mistake, or send it back to the arbitrator to be corrected 
by him, he has no authority over it, all we can do is to set 
aside the award. Or, the other course was, if the Court 
conceived the award was one which they could not set 
aside, yet, still, upon an action brought on the award, they 
seem occasionally to have thought themselves at liberty to 
disregard the award upon other grounds than those they 
could have acted upon when they were applied to to set it 
aside; and they have thus allowed the award to become in- 
effective. Both those courses were extremely objectionable, 
and this clause appears to me intended solely for the pur- 
pose of enabling the Court, in certain clear cases of mis- 
take, to act partially on the award. and remit it, either as 
to the whole or any part of the matters, to the arbitrator to 
correct a clear mistake. 


I do not find among the authorities any case in which an 
award has been so dealt with, either before or since the 
statute—whether the provision I have referred to was 
contained in the submission or not, I do not find any case 
in which the Court has gone behind the award, except 
where there has been an admitted mistake on the part of 
the arbitrators; and, when I say admitted mistake, if I am 
not in error, all the authorities cited this morning are to 
this effect, that it must be a mistake admitted by the arbi- 
trators themselves. J have not yet found an authority in 
which the parties litigant have been allowed to go into the 
proceedings of arbitrators in any other respect; except it be 
the misconduct of the arbitrators in dealing with the mat- 
ters submitted to their reference. 


Now, in two cases cited, that of Robson v. Railston (a) 
and Hutchinson v. Shepperton (b), the arbitrators admit- 


ting, by affidavit, the mistake they had made, the Court 


(2) 1B. & Ad. 723. (b) 13 Q. B. 955. 
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thought itself at liberty, notwithstanding some very strong 
dicta to the contrary in some cases before the Exche- 
quer, to send the matter for the reconsideration of the 
arbitrator, or to set the award aside. In this case, I think, 
I have an admission on the part of the arbitrators, that 
there has been this mistake; because I do not think it re- 
quisite that the arbitrator should admit, in terms, that he 
had made a mistake; but it is sufficient if he should admit 
circumstances from which the Court sees plainly that the 
proceedings have been erroneous; because, if the arbitra- 
tor has taken an erroneous view—I mean erroneous not 
as to his mode of arriving at the truth of matters referred 
to him, but if he admits those facts which shew that he has 
acted on an erroneous construction of the order or submis- 
sion by which the matters in question were referred to him 
—then I think the Court must deal with it as a mistake on 
the part of the arbitrator in his conduct of the reference 
submitted to his adjudication. 


Now, to make it plain, I will say at once on this part of 
the case, that if it appeared that the valuation of the crops 
in question, which have been cross-cropped contrary to the 
custom of the country, had been made upon the principle 
and in the mode described on behalf of the company, and 
that the arbitrators conceived this to be the proper mode of 
arriving at the value of such crops, according to the words 
of the order, namely, that the tenant should be paid for the 
value of his growing crops, I could not have interfered, whe- 
ther I thought the principle erroneous or not. It would 
have been beyond my control if the arbitrators thought 
that the proper mode of arriving at a valuation of the crops 
was by valuing the seed, the labour, the rent, the quantity 
of manure, lime, and a certain allowance for oilcake, instead 
of taking the market price and making a deduction, and 
had said, merely, we consider, in our judgment, that to be a 
proper mode of getting at the value of the crops—I should 
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have said I was bound by that, and it was impossible for me, 
everything being correct on the face of the award, to say 
that there had been any error which I could deal with. 
But it does not stand so upon the circumstances of this 
case, because the arbitrators have said, we have valued two 
sets of crops in two entirely different ways. Their state- 
ment is plainly—we have valued one set of growing crops 
according to the market price, deducting the expense of 
threshing and the like, making some allowances in respect of 
rent, and so on; and we have valued another set of growing 
crops upon another principle: and there I think is the error, 
because there is nothing here, on the face of the order, 
which authorises them to make two separate valuations of 
the growing crops of different characters. It does not stop 
here; possibly it might be said upon this, however strange it 


might appear, that two sets of growing crops, which had 


been directed to be valued, had been valued upon totally 
different principles, yet the Court might still be obliged to 
say, the arbitrators must take their own course however 
fantastic it may be; and if they choose to say they have 
valued one set of crops on one principle, and another set 
on another, the Court cannot interfere. But it is stated 
plainly in the affidavit of the gentlemen who made this 
award, and who I have no doubt meant to act with the 
utmost fairness, that the umpire had regard, in valu- 
ing these particular crops, to the custom of the country, 
and to the loss aud injury occasioned to the farm by the 
improper course of cultivation, and to the want of pro- 
per cleansing of the land, and to the expense of bring- 
ing the farm round again to a proper course of cultiva- 
tion. It is impossible to say that this is any valuation of 
the crops at all. It would not be a valuation of the crops 
in any case, but more especially not in this case, where the 
previous part of the order directs that the arbitrators shall 
value separately those things which they say they mentally 
deducted in valuing the crops. The order provides plainly, 
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that the Society of Bowyers are to -be paid for any damage 
done to the farms by Mills, having regard to his holding on 
the four-course system of husbandry; but in the valuation 
of the crops, they have allowed the very thing which the 
previous part of the order pointed to as a matter to be 
valued separately, by a definite estimate, and paid for to the 
Bowyers’ Company. Then the arbitrators are directed se- 
parately to estimate and allow to Mills the value of his 
growing crops, and when you take those two things together, 
it is impossible to construe this order in any other manner 
than that there are two things to be done. They are to 
make two distinct sums, the one the sum which is coming 
to the Bowyers’ Company in respect of all the damage done 
in consequence of improper cultivation, and also the expense 


of putting the farm back into a proper state of cultivation ; 


all that is included in the first estimate of damage. And 
then Mulls is to have, on his part, the value of his growing 
crops; so that the parties to this consent order, admitting 
that at least there was a question of injury to the farm 
in respect of this course of cropping, have agreed, never- 
theless, that Mills was to pay for the injury, but should 
be allowed the value of his growing crops. That seems 
to me to be plainly the purport of the order, and as it 
is admitted on the face of the arbitrators’ affidavits (which 
are the only affidavits I look to), that they have not, on the 
one hand, ascertained what is to be paid by Mills for dam- 
age; nor, on the other hand, given him the value of the 
growing crops, but have found the value of the growing 
crops on a totally different footing; and have, in their own 
minds, made a deduction for damage which is included in 
effect in and ought to have been valued under the direction 
given in a previous’ part of the order, as to what shall be 
paid to the Bowyers’ Company; and, as the arbitrators say 
in a subsequent part of their affidavit, that, in the payment 
of 50. which they have awarded for damages to the Bow- 
yers’ Company, they did not include anything in respect of 
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cross-cropping or improper cultivation, but only the payment 
due in respect of hedges, and the like, the result is, that, 
though 50/. has been awarded for all damage done to the 
company under the order on the one hand, and so much 
for the value of the crops on the other hand, the arbitrators 
themselves say that this 50/. does not include a considerable 
portion of the damage done to the company; nor does the 
value put upon the crops include their whole value, because 
it is only the value taken in a very peculiar way, and less 
the amount of the damage done. Therefore, as this is plain- 
ly stated by the arbitrator’s own affidavit, and only on that 
ground, on the authority of those two cases of Robson v. 
Railston (a), and the later case of Hutchinson v. Shepper- 
ton (b), feeling that I have before me an admitted error by 
the arbitrators on both sides of the account, I think I am 
bound to remit it back for reconsideration; and the proper 
order to make will be, following the terms as nearly as pos- 
sible of the Act of Parliament, to remit it back to the same 
arbitrators and umpire, to reconsider and redetermine the 
several matters referred to them for their consideration and 
determination by the order of the 2nd of July, 1856. I 
do not think it is necessary now to direct that the award shall 
be made in any given time; the right course will be, that 
either of the parties to the suit shall be at liberty to apply; 
and I will reserve the consideration of the costs till after the 
award shall be made. 


(a) 1B. & Ad. 723. (b) 13 Q. B. 955. 
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JENNINGS v. BADDELEY. 


In January, 1853, the Plaintiff, having agreed to enter 
into a partnership with the Defendant in working certain 
coal and iron mines, to which the Defendant was entitled in 
fee, subject to large mortgage debts, took a lease of the 
mines from the mortgagees for a term of fifty years, the 
Defendant joining in the lease in respect of his equity of 
redemption. The lease contained a power for the Plaintiff 
to determine it by surrender, at any time during the term, 
in case it should appear that the mines could not be worked 
at a profit. 


In July following, articles of partnership, to take effect as 
from the Ist of January in the same year, were executed by 
the Plaintiff and Defendant, whereby, after reciting the title 
of the Defendant to the equity of redemption of the demis- 
ed premises, and the grant of the lease to the Plaintiff, and 
that the Defendant had been at a considerable expense in 
sinking the shafts, and proving and preparing the mines for 
being worked, and in the purchase of and erecting the ma- 
chinery then upon the premises, the Plaintiff and Defend- 
ant agreed jointly to work the mines upon the following 
(amongst others) terms and conditions:— 


Ist. That the machinery, cost of sinking the pits and 
other works, stock in trade, and trade implements and 
effects, belonging to the Defendant, should be considered of 
the value of 30001. 


2ndly. That the Plaintiff should provide the sum of 
3000L., less a sum of 6121. 14s. 6d. then due to him from 
the Defendant ; the balance to be applied exclusively for the 


CASES IN CHANCERY. 


_ purposes of his mines, except as to a loan of 8001. to the 


Defendant, to be repaid by him by instalments, with inter- 
est at 5/. per cent.; and all payments then already made by 
the Plaintiff for the purposes of the mines to be treated as 
in part or the whole of such balance, as the case might be. 


srdly. That the arrangement should continue in force 
until the mines were worked out, or the lease determined 
by any means, 


4thly. That if either of the parties should put into the 
concern any further capital, he should be allowed interest 
thereon at the rate of 8/. per cent. per annum; and such 
further capital and interest should be considered as a debt 
due by the concern to the party advancing the same, and 
should be repayable at any time on demand. 


The articles of partnership contained also several string- 
ent provisions for the protection of the Plaintiff, in the 
event of the Defendant’s share in the partnership property 
being attached, taken in execution, or otherwise impounded 
by his creditors. 


In pursuance of the articles, the Plaintiff brought into 
the concern the 80001. less the 6120. 14s. 6d., and the busi- 
ness was commenced. 


The concern proved unproductive, and further sums were 
from time to time required, and were advanced by the 
Plaintiff for carrying it on. At the hearing of the cause, 
the sums so advanced amounted to 25,0001, which sum, to- 
gether with the loan of 300/., remained due to the capital 


of the concern. 


The mines still remained unremunerative, producing but 
two-fifths of the dead rent in coal, and one-twelfth in iron. 


Under these circumstances, the Plaintiff filed his bill, 
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charging, that the rents of the mines were excessive; that 
the covenants and conditions of the lease were very burden- 
some, and rendered the working of the mines, at the sole 
expense of the Plaintiff, a source of great loss and injury, 
in respect whereof the Defendant was wholly unable to ren- 
der any indemnity according to the just proportion of his 
liabilities in that behalf; and praying that the partnership 
might be dissolved. 


Evidence was adduced on the part of the Defendant, with 
a view of shewing that the failure of the mines was owing 
to extravagant expenditure of capital, and imprudent and 
unskilful working of the mines; that the Plaintiff alone 
was responsible for such failure, and that the mines were 
still capable of being worked at a profit:—points which, as 
will be seen from the judgment, were not made out to the 
satisfaction of the Court. 


Mr. Rolt, Q.C., and Mr. Prendergast, now moved for a 
decree as prayed by the bill. 


They contended, that, taking into account the rent to be- 
come due for the mines, the interest on additional capital 
already advanced under the 4th clause of the articles of 
partnership, and the expenses incidental to the future work- 
ing of the mines, it was clear that they could not be worked 
at a profit, or at any rate that they could not be so worked 
without further capital; and for raising further capital the 
partnership articles made no provision. The Plaintiff, there- 
fore, was entitled to the relief sought, on the broad principle 
that profit is the end and object of every partnership; and 
where profit is no longer possible, the Court will decree a 
dissolution ;—a principle on which the Court had lately acted 
in more than one unreported case. ° 
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They cited Reeve v. Parkins (a) to shew, that, where a 
partnership contains in itself the seeds of dissolution, the 
Court will interfere to relieve either party from the conse- 
quences of their want of foresight. 


Mr. Cairns, Q. C., and Mr. Speed, for the Defendant, de- 
nied that the Court had ever gone so far as to decree the 
dissolution of a partnership, merely on the ground of its be- 
ing impossible to carry on the business at a profit. It was 
necessary to shew, either that the object of the partnership 
had entirely failed, or that one of the partners had com- 
mitted a breach of the partnership articles, otherwise the 
Court had not jurisdiction. 


[The VicE-CHANCELLOR referred to Baring v. Dia (b)]. 


There the invention had failed, and the business was 
given up. 


Besides, the evidence shews that these mines can now be, 
and always could have been worked at a profit, and that 
their failure hitherto is attributable to extravagant expen- 
diture and injudicious management on the part of the 
Plaintiff—circumstances which alone would preclude him 
from asking this relief. 


Independent of these reasons, the lease contains a power 
for the Plaintiff to determine it by surrender, in case it 
should appear that the mines cannot be worked at a profit; 
and upon his so determining the lease, by the 3rd clause of 
the partnership articles, the partnership would cease of its 
own accord; so that he is in this dilemma, that if, as he 
contends, the mines cannot be worked at a profit, he has his 
remedy in his own hands; if they can, his case for relief in 
this Court is at an end. 


(a) 25. & W. 390. (b) 1 Cox, 213. 
VOL. III. G Ke, J. 
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The true nature of this agreement is, that the Plaintiff, 
with his eyes open to all the circumstances, and also (as is 
plain from the extraordinary provisions of the partnership 
articles on that subject,) to the desperate position of the 
Defendant, undertakes, in consideration of the Defendant 
procuring him a lease of the mines for fifty years, to work 
the mines to the full end of that term, and to find all the 
requisite capital. 


A reply was not heard. 


Vick-CHANCELLOR Sir W. PAGE Woop:— 


If the agreement in this case had been such as it was 
described by Mr. Cairns at the close of his argument—an 
agreement by which the Plaintiff, in consideration of the 
Defendant’s procuring for him a lease of the premises for a 
term of fifty years, undertook to work the mines during the 
whole of that term, the case would assume a different 
aspect; but that is not the nature of the agreement between 
the parties. Had such been the nature of the agreement, 
the lease would have contained a covenant on the part of 
the Plaintiff, to work the mines for the entire term. But 
the lease contains no such covenant. Neither in the lease, 


‘ nor in the articles of partnership, is there any undertaking 


on the part of the Plaintiff beyond this: that the Defend- 
ant’s works, stock in trade, and trade effects, being taken at 
3000/., the Plaintiff is to contribute a like sum of 30001., 
(and even that is subject to the deductions mentioned in 
the 2nd clause of the partnership articles); aud the case is 
simply one in which one of two persons, who are about to 
enter into a partnership in working certain mines, takes, in 
trust for the partnership, a lease of the mines for fifty years, 
hoth expecting to be able to work the mines at a profit dur- 
ing the entire term, with the amount of capital which I have 
mentioned. That is the simple case, although there are 
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also some very special circumstances connected with it, to 
which I shall have occasion to refer. 


It was argued, that, admitting the circumstances under 
which the partnership was entered into, to have been of this 
simple character, still, although it might be clear to the 
Court, that, from the circumstance of the partners having 
bound themselves to pay an exorbitant rent for the premises 
on which the partnership business is to be carried on, such 
business could not possibly be carried on at a profit, the 
Court, even in that case, would have no jurisdiction what- 
ever to order a dissolution of the partnership. I very much 
doubt that proposition, although I do not think it necessary 
to treat the case before me as depending on the question, 
whether that proposition, pure and simple, can be main- 
tained. The doctrine of this Court has always been, that 
expectation of profit is implied in every partnership; that 
every partnership is entered into by the partners with the 
view of deriving profit from the concern. No one can sup- 
pose that persons, who have agreed to carry on a business 
for a certain term, will continue to carry it on during as 
many years as the term may have to run, when it is clear 
that, during the residue of the term, they must be working 
at a certain loss. Whether, in this case, the certainty 
of loss is, or is not, made out, is a question which I am not 
yet discussing; but to hold that, because a partnership has 
been entered into for a fixed term of years, the business 
must be carried on to the full end of that term at a certain 
loss to the partners, would be to introduce a principle not 
only unknown to this Court, but opposed to a doctrine 
which I find expressly laid down in a case before Lord 
Kenyon, as Master of the Rolls—the case of Baring v. 
Dix (a), and acted upon by Vice-Chancellor Shadwell in 
another case (merely shortly stated)—that of Bailey v. 
Ford (b). 

(a) 1 Cox, 212. (6) 13 Sim, 495. 
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In Baring v. Dia, the bill was-filed by two partners 
against a third, praying, that the partnership might be dis- 
solved, and that leasehold premises, on which the trade was 
carried on, might be sold. It appeared that the partnership 
had been originally instituted for the purpose of spinning 
cotton under a patent, but that, after several attempts, the 
invention failed, and was then entirely given up. The 
Defendant refused to consent to the dissolution of the 
partnership, or the sale of the leasehold premises, notwith- 
standing it appeared that the mills must otherwise remain 
wholly unoccupied, and the rent be payable, without any 
profit arising to answer it. The report proceeds thus:— 
“The counsel for the Plaintiffs apprehended, that they 
could not insist upon the dissolution of the partnership, or 
the sale of the premises, against the consent of the Defend- 
ant: but his Honour ordered, that, upon the Defendant’s 
refusing to concur in the sale of the premises and the disso- 
lution of the copartnership, it should be referred to the 
Master to inquire and state to the Court, whether the said 
copartnership business could now be carried on according to 
the true intent and meaning of the said articles of copart- 
nership. And his Honour declared, that, if it could not be 
so carried on, he would direct the premises to be sold, and 
would dissolve the copartnership.” The reporter adds, in a 
note, that the Defendant afterwards signified his consent to 
the dissolution. But there was an actual decree made, be- 
fore the Defendant consented; and the Court declared, before 
his consent was given, that it would dissolve the partnership 
if the Master should report that the business of the part- 
nership could not be carried on according to the true intent 
and meaning of the articles of partnership. And by those 
words the Court must be taken to have meant “carried on 
so as to produce a profit,” since there could be no physical 
impossibility in carrying on cotton spinning, which was the 
business of that partnership—with a sufficient supply of 
capital, it must always be physically possible to carry on the 
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business of a partnership for the manufacture of that arti- 
cle or any other. 


The analogy of that case to the present appears to me to 
be this:—here, if no additional capital be found—and if the 
Plaintiff do not find it, no such additional capital will be 
found,—the mines must cease to be worked, the parties not 
being able to work them at a profit; and that being the 
case, according to Baring v. Dia, the Court would make a 
decree for the dissolution of the partnership, as a matter of 
course. 


But, before looking more minutely into the circumstances 
of the present case, I wish to refer to that of Batley v. 
Ford (a). There, the object of the suit was, to put an end 
to a partnership in the business of a chemist and druggist, 
which had existed between the parties since some time in 
1839, and was intended to continue for twenty-one years. 
It appeared that the partnership was insolvent, and that its 
embarrassments were daily increasing. Under those cir- 
cumstances, it was moved on behalf of the Plaintiff, that a 
proper person might be appointed to sell the business, to 
collect the debts, and to satisfy the demands upon the part- 
nership. It was objected, for the Defendant, that this was 
in effect asking the Court to do on motion what could not 
be done except at the hearing of the cause—namely, to put 
an end to the partnership. The Vice-Chancellor said, “ Al- 
though the general rule is, that the Court will not grant on 
motion that relief which ought to be granted at the hearing, 
yet it will do so in some cases. It appears, that the affairs 
of the partnership are daily growing worse; and there is no 
reason to infer, from what is stated in the Defendant's an- 
swer, that they will ever improve. Under those circum- 
stances, I shall make an order in the terms of the notice of 
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motion.” In other words, because there was not sufficient 
capital for carrying on the business at a profit, the partner- 
ship was dissolved, the debts were ordered to be paid, and 
the business was put an end to. 


[His Honour then examined more minutely the circum- 
stances of the present case. He had no doubt of the bona 
fides of the Defendant. It was clear, that, in entering into 
the original arrangement with the Plaintiff, the Defendant 
believed the prospects of the mine to be as good as they 
were represented to the Plaintiff. It was clear, also, that 
the Defendant had made to the Plaintiff a full disclosure of 
his own embarrassed circumstances, and that no further ad- 
vance of capital could be expected from him. But the evi- 
dence shewed, and indeed the Defendant himself deposed, 
that, at the time of entering into the agreement, both 
Plaintiff and Defendant alike believed that 12001. would 
be sufficient capital for the Plaintiff to advance for carrying 
on the business. This, and such other sum (if any) as 
might be required, in addition to the sums mentioned in 
the 2nd clause of the partnership articles, to make up the 
sum of 30001., the Plaintiff was to advance as his share of 
the capital; and by another clause it was expressly pro- 
vided, that, if any further capital was put by the Plaintiff 
into the concern, he should be allowed interest thereon at 
8/. per cent., instead of 57. per cent., (the rate more usual 
between partners), and such further capital and interest 
should be considered as a debt due to him by the concern, 
and be repayable at any time on demand. That being the 
agreement between the parties, and the understanding upon 
which the partnership was entered into, the business of the 
partnership was commenced; and it then turned out, that, 
instead of 3000/. being sufficient, 25,0001. had been ex- 
pended by the Plaintiff, and had not rendered the mines 
remunerative; not only so, but for the two years during 
which they had been raising at the rate of 60001. per 
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annum, the parties had not raised sufficient to be equal in 
tonnage to the dead rent, the mines having produced but 
two-fifths of the dead rent in coal, and one-twelfth in iron. 
Under these circumstances, the onus clearly lay with the 
Defendant to shew, that there was any probability of the 
business being carried on for the future so as to realise a 
profit. This he had endeavoured to do, by objecting to the 
expenditure as extravagant. And, had he shewn that there 
was, in this respect, any mala fides on the part of the Plain- 
tiff, and that the failure of the mines had resulted from any 
misconduct on the part of the Plaintiff, and that, by remoy- 
ing the Plaintiff and introducing some other person who 
would conduct the business bond fide and in a proper 
manner, it could be carried on profitably, he would have 
advanced a considerable way towards making out his con- 
tention, that the Plaintiff was estopped from asking the re- 
lef prayed by his bill. But this he had failed to shew; and 
if mismanagement there had been, which it was not neces- 
sary for the Court to determine, it was clear that the De- 
fendant, equally with the Plaintiff had allowed and was 
responsible for such mismanagement. As far as bona fides 
was concerned, there was at least as much bona fides in the 
Plaintiff who had expended 25,000/. upon the Defendant’s 
property, as in the Defendant who had allowed him to ex- 
pend that sum. The fact remained, that, 25,0000. having 


_ been so spent, the result was, that two-fifths of the dead 


rent in coal, and one-twelfth in iron, was all that had been 
raised. This being the present condition of the mine, and 
the partners being in such a position that neither of them 
was under any obligation to make any further advance to- 
wards the capital of the concern, the Court was left to judge 
whether the object of working the mine at a profit could, 
under those circumstances, be realised. And it was perfectly 
clear that it could not. It had been argued, that there was 
no knowing what valuable mines these might prove, if the 
parties only set about working them properly; but, after 
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carefully examining all the evidence, the Court had not 
found that any single witness had ventured to say, that, 
taking into account every existing charge on the property, 
the charge for money expended, the charge for rent, and the 
expenditure of working, there was any chance whatever of 
the concern being worked at a profit. ] 


Then, if this concern cannot be worked at a profit, I con- 
sider the case as falling within the authority of Baring v. 
Dix and Bailey v. Ford; and, indeed, it would almost seem 
that nothing more than common sense is required to lead to 
the conclusion, that, in a common case of partnership, form- 
ed, as all partnerships must be, for the purpose of an effec- 
tual working at a profit, you cannot force the partners to 
continue the copartnership, when it is clearly made out that 
the business is no longer capable of being carried on at a 
profit. The question, whether or not the concern is embar- 
rassed, cannot make any difference. That may depend on 
whether one of the partners is rich, as is the case here. The 
real question is whether, in a fair mode of proceeding, each 
partner contributing his usual share to the capital of the 
concern, the matter can be worked so as to enable the con- 
cern to go on with the object which both parties have im 
view. 


Up to this moment, I have not made any comment on 
the position of the Defendant in this suit; but, certainly, if 
I did not consider myself, as I do consider myself, entitled 
to hold, on general principles, that the Plaintiff is entitled 
to have this partnership dissolved, the position of the De- 
fendant would make the case one in which the Court would 
endeavour to find its way to granting the relief that is asked. 
I perfectly agree, that the circumstances of the Defendant 
were known to the Plaintiff when he entered into this 
agreement, but the supervening circumstance was not 
known or conjectured;—no one knew or conjectured that 
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anything like 28,000/. would be required for carrying on the 
_ concern. And the Defendant’s position is this: for every 
year that the business is carried on, he receives half his 
rent,—payment to his mortgagee being payment to him, 
and his contest, therefore, in fact is this: ‘I am entitled to 
receive, out of the pocket of my partner, half the rent of this 
property, which is worthless;—I have a right to continue 
the partnership, in order that my partner may be bound to 
pay the rent, that partner beng my tenant, and the rent 
going into my pocket.’ I cannot conceive that a partner 
who is unable to perform any part of his share of the en- 
gagements, who is utterly unable to recoup to his copartner 
one half of what he may advance to carry on the concern, 
can contend, that, for the mere sake of paying the rent of the 
property, the partnership is to be carried on by the copart- 
ner who alone has any money to enable it to be carried on 
at all, and that it is to be so carried on without any result, 
except such as I have described. 


I have one more observation to make in reference to the 
argument, that, if the Plaintiff finds he cannot work the 
mines at a profit, he is entitled to put an end to the lease. 
I apprehend he is under no obligation to take that course. 
A variety of observations might apply as between the Plain- 
tiff and the mortgagees, which would not apply as between 
the Plaintiff and his copartner. The mortgagees may be 
entitled to say, that the mine has been badly worked, and 
that they are not to be charged with any portion of the 
25,0001. in calculating whether the mines can be worked at 
a profit. The Defendant is in a totally different position. 
He had all the facts before him when estimating whether 
the mine could be properly worked with the capital pro- 
posed; he has participated in everything that has since been 
done in the working of the mines; and as between the De- 
fendant and his copartner, it is most material to take into 
calculation the amount of capital expended im the concern, 
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1856. and whether it is possible for the mines to be carried on 
Jaynes With that amount, so as to answer the purpose for which all 
Bapnarey, Dartnerships are entered into, viz. the realisation of profit. 
es It seems to me, that the whole purpose of this partner- 


ship has failed, and that the Plaintiff is now entitled to 
have it dissolved by the decree of this Court. 


There must be the common decree for a dissolution; and, 
under the peculiar circumstances of the case, there may be 
a special inquiry whether any and what steps should be taken 


in respect of the lease. 
Decree accordingly. 


_———o 
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er radalens Tuts was a bill by a person claiming as creditor and 
Settlement — : Si : 

13 Blin « 5. assignee in insolvency of one C. J. Penney, to impeach a 
Subsequent 

Oreditors—Parties—A ssignee—Husband and Wife. 

A settlement, for valuable consideration, made with the intention of defrauding creditors, 
is void under 13 Eliz. ¢. 5. 


The mere fact of a settlement being voluntary is not sufficient to render it void against 
creditors; but if the settlor was at the time of making the settlement—not necessarily in- 
solvent—but so largely indebted as to induce the Court to believe that the intention of the 
settlement was to defraud his creditors, and some of those debts are still unpaid, the settle- 
ment may be set aside. 


Qucere, whether such a settlement can be treated as void at the suit of subsequent credi- 
tors. 


A voluntary settlement, by which the settlor gives to the trustees of his property an abso- 
lute discretion to apply it in the maintenance and support of himself, his wife, and children, 
or any of them, in such manner as they should think fit, is not fraudulent against subsequent 
creditors. <A fortiori, is such a settlement valid if for valuable consideration. 


A., being entitled to a life interest in the dividends of 90007. Consols, and being largely 
indebted: his brother agreed to pay all debts not charged on A.’s life interest, upon condi- 
tion that such life interest should be settled so as to be applicable for the maintenance of 
A., his wife, and children, 07 any of them, at the absolute discretion of the trustees. This 
transaction having been carried into effect:—Held, that such settlement was valid against 
subsequent creditors, and also against a person who was a creditor of A.at the time of mak- 
ing the settlement, and whose debt was concealed by A. from his brother, and was the only 
one not paid by him. : 


During the negotiation which preceded this arrangement, the solicitor of d.s brother 
wrote to 4.—“ The only object of your brother is to save your life interest, in case anything 
happens to you, aud to effect this, he was willing to pay your debts.” And again he wrote 
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settlement, as being void against the Plaintiff under the 1856. 
B SS 

13 Eliz. c. 5. Hormes 
Parad 


The Plaintiff had acted as solicitor for the settlor, and, on ——_ 

the 19th of March, 1853, he delivered to his client a signed ere 
bill of costs. On the 24th day of the same month, the set- 
tlement in question was made. On the 19thof Mayfollowing, 
the Plaintiff brought an action for the amount of his bill; 
and upon the 6th of March, 1854, he entered up judgment 
in such action for 671. damages and 74/. costs. He then 
took his client in execution, and, on the 23rd ef August, 
1854, the debtor being in prison, obtained a vesting order 
in insolvency ; the Plaintiff opposed his discharge, and upon 
his opposition the debtor was remanded for five months 
from the 3rd of, November, 1854. On the 14th of October, 
1854, the Plaintiff was appointed assignee of his estate and 
effects. 


In 1851, C. J. Penney had become entitled, under the 
trusts of an indenture of settlement, dated the 14th of Jan- 
uary, 1849, to a life interest m the sum of 90001. Consols, 
which was settled upon trust for him, for his life, with 
remainder, as to 100J. part of such dividends, to his wife 
Elizabeth, for her separate use, for life, and subject thereto 
upon certain trusts for the benefit of their issue. In 1852, 
C. J. Penney mortgaged his life interest in this fund for 
4501. 


to A.’s solicitor—“ The income will of course be paid to A. as long as this can safely be 
done; but our conveyancer states, that it will be quite impossible to give A. any interest, 
however slight, without such interest passing to creditors in the case of bankruptcy or in- 
solvency :”— Held, that these letters did not amount to a secret trust for A.’s benefit; and 
that, therefore, they could not affect the validity of the settlement. 

The discretion of the trustees being absolute,—-Held, that the Court could not apportion 
the income between 4A., his wife, and children, so as to make A.’s part of it available for his 
creditors. : 

The settlor having subsequently become insolvent :—Held, that his assignee in insolvency 
might institute a suit to impeach the deed. 

A married woman being a party to a suit respecting her separate estate:—Held, that her 
husband must also be made a party, notwithstanding that he was insolvent, and his assignee 
was a party to the suit. 
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The settlement sought to be impeached was dated the 
24th of March, 1853, and made between the said C. J. Pen- 
ney, of the first part; Elizabeth his wife, of the second part; 
William Page Penney, of the third part; and William 
Page Penney, Augustus Balls, and Thomas Taunton, 
who were the trustees of the indenture of the 14th of Jan- 
uary, 1840, of the fourth part; and, after reciting the inter- 
est of C. J. Penney in the said sum of Consols, and reciting, 
that the said C. J. Penney was then indebted to certain 
persons in divers small sums, not exceeding in the whole the 
sum of 208/., but that no other debts or sums of money 
whatsoever were due and owing by him, except such sum 
of 208/., and the said mortgage debt of 4507. and interest 
thereon; and reciting, that it was lately agreed between 
the said C. J. Penney and W. P. Penney, that, in consi- 
deration of the said W. P. Penney paying and discharging, 
out of his own moneys, the debts so due and owing by the 
said C. J. Penney, amounting to a sum not exceeding in the 
whole 208/. as aforesaid; and also in consideration of the 
said Elizabeth Penney covenanting not to alienate or anti- 
cipate the said annuity or sum of 100/. provided for her 
after the death of the said C. J. Penney, he the said C. J. 
Penney would settle and assure his life interest in the 
dividends of the said sum of 90001. 31. per cent. Consols, 
upon the trusts, and for the intents and purposes therein- 
after expressed concerning the same: and reciting, that it 
had also been agreed, that, in consideration of such settle- 
ment of the life interest of the said C. J. Penney, the said 
yearly sum of 1001. to which the said Elizabeth Penney 
was entitled after the decease of the said C. J. Penney, un- 
der the said indenture of the 14th of July, 1849, should be 
rendered inalienable by her during her then present or any 
future coverture; and reciting, that, in pursuance of the 
said agreement on the part of the said W. P. Penney, he had 
paid and discharged, out of his own moneys, the debts so 
due and owing by the said C. J. Penney, amounting to a 
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sum not exceeding in the whole the sum of 2081. as afore- 
said: It was thereby declared by the parties thereto, and 
particularly the said C. J. Penney did thereby direct and 
declare, that the trustees or trustee for the time being of 
the said indenture of the 14th of July, 1849, should stand 
and be possessed of the dividends or annual produce of the 
said sum of 90002. Consols so limited in trust for the said 
C. J. Penney, during his life as aforesaid, subject, never- 
theless, to the said mortgage debt and interest, upon trust 
thenceforth during the life of the said C. J. Penney, to pay, 
apply, lay out, and expend the dividends or annual produce 
of the said sum of 9000/. Consols in and towards the main- 
tenance, clothing, lodging, and support of the said C. J. Pen- 
ney and his present or any future wife, and his children, or 
any of them, or otherwise for their or any of their use and 


@. benefit, in such manner as the said trustees or trustee for 


the time being should, in their or his uncontrolled discre- 
tion, think proper. And it was further witnessed, that, in 
pursuance of the said agreement on the part of the said Hli- 
zabeth Penney, and in consideration of the premises, it was 
declared by the parties to the now stating imdenture, and 
particularly the said Elizabeth Penney thereby directed 
and declared, that the said trustees or trustee for the time 
being should stand and be possessed of the yearly sum of 
100/. limited in trust for the said Klizabeth Penney, for her 
sole and separate use, by the same indenture, upon trust, in 
case the said Hlizabeth Penney should survive the said C. 
J. Penney, to pay such yearly sum of 1002. by equal half- 
yearly payments to her during her life, for her separate use, 
and so as that she should not have power to anticipate the 
same, as therein mentioned ; and, after such voluntary or 
involuntary alienation by her as therein provided against, 
upon trust to pay and apply the same annual sum of 1001., 
during the remainder of the life of the said Elizubeth Pen- 
ney, either to her or any of her children or issue, or for her 
or their, or any of their, use or benefit, as the trustees or 
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trustee for the time being of the said indenture of the 14th 
of July, 1849, should, in their absolute discretion, think 


proper. 


The circumstances attending the preparation of this in- 
denture were these: W. P. Penney, knowing that his bro- 
ther had incurred debts, and had no property except his life 
interest in this sum of 9000/. Consols, was desirous of pre- 
serving it for the benefit of C. J. Penney’s wife and children ; 
and, accordingly, after advising with his solicitors on the 
best mode of doing this, determined to pay off all C. J. Pen- 
ney’s debts, on condition that he should execute the settle- 
ment above stated. The amount of C. J. Penney’s debts 
turned out to be larger than he had at first confessed; but 
all that W. P. Penney could discover amounted to 2081., 
and C. J. Penney solemuly declared that he owed no more. 
The Plaintiff’s debt was not included in this sum, and W. 
P. Penney was ignorant of its existence at the time of mak- 
ing the settlement. He paid or satisfied all the debts 
making up the 208/., which, as he believed, were all that C. 
J. Penny owed; and thereupon the settlement was exe- 
cuted. 


Previously to its execution, and while the negotiation was 
going on, W. P. Penney’s solicitors wrote to C. J. Penney 
or his solicitors, two letters relating to the matter, which 
were relied on by the Plaintiff, as proving that C. J. Penney 
in fact was beneficially interested under the settlement. 
These letters are stated in the judgment. 


Mr. Southgate, and Mr. F. J. Wood, for the Plaintiff. 


Mr. James, Q. C., and Mr. J. H. Taylor, for the trustees, 
objected, that the wife Elizabeth Penney was a Defendant. 


—_— 
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but that her husband was not a party. This objection the 
trustees had taken by their answer. 

Mr. Southgate-—The wife has an interest to her separate 
use, and she is a feme sole as to that. The husband is in- 
solvent, his assignee is a party; personally, the husband has 
no interest in the matter whatever. The only reason for 
making him a party would be, that he should admit or deny 
that he is insolvent, or, perhaps, to enable the Court to en- 
force its decree against the wife personally; but the only 
decree required in this case is against her separate property. 


VicE-CHANCELLOR Sir W. Pace Woop.—I know of no 
authority for a suit against a wife in such a case in the ab- 
sence of her husband; but I will hear the agument de bene 
esse, and give leave to add the husband as a party by 
amendment, if he will undertake to appear, and be bound 
by the decree. 


Mr. Southgate, and Mr. F. J. Wood, for the Plaintiff:— 


It is not enough, to support a deed against the effect of the 
13 Eliz. c. 5, that some consideration was given for it. There 
should be a bona fide consideration: Doe d. Parry v. 
James (a), Twyne’s case (b). Here, the consideration was 
grossly inadequate, and the object and effect of the deed 
was to “delay, hinder, or defraud” the Plaintiff. 


The letters of the solicitor shew a clear intention to defeat 
all future creditors of C. J. Penney, and that alone would be 
enough; but the Plaintiff was a creditor at the time of the 
deed being executed, and is still unpaid ; and Vice-Chancellor 
Kindersley has expressed an opinion, that, as subsequent 
creditors participate in the benefit when such a deed is set 


aside, even a subsequent creditor has an equity, whilst there | 


(a) 16 East, 212. (6) 3 Rep. 81 b. 
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are prior creditors unsatisfied, to file a bill to impeach the 
deed: Jenkyn v. Vaughan (a), Stileman v. Ashdown (6), 
Richardson v. Smallwood (c), Goldsmith vy. Russell (d), 
French v. French (e). 


If the settlement be valid, the Plaintiff, as assignee, is en- 
titled to so much of the income of the settled fund as is not 
necessary for the maintenance of the wife and children: 
Twopeny v. Peyton (f), Godden v. Crowhurst (g), Rippon 
v. Norton (h), Page v. Way (i), Lord v. Bunn (k), Young- 
husband v. Gisborne (1), Kearsley v. Woodcock (m), Wal- 
lace v. Anderson (n). 


Mr. Willcock, Q. C., and Mr. Bevir, for the wife and child- 
ren of C. J. Penney :— 


The settlement was made for valuable consideration. 
Everything that W. P. Penney could do to ascertain the 
amount of the debts, was done most carefully, that he might 
choose whether or not he would pay them; and all that were 
known he paid. The question, what is a valuable consider- 


. ation? is the same under both statutes, 13 Eliz. c. 5, and 27 


Eliz. c.4:; and, in Roe v. Milton (0), the concurrence of a third 
party was held to be of importance. So here, the covenant 
by the wife not to anticipate. [V1ICE-CHANCELLOR.—The 
smallest possible surrender of interest has been held enough 
to form a consideration to support a conveyance against the 
latter statute.] The adequacy of the consideration is not 
inquired into closely: Lady Arundell v. Phipps (p). The 


(a) 25 L. J., Chanc., 338. (7) 3 Id. 20. 

(6) 2 Atk. 481. (4) 2 Y.& C. C. C. 98. 
(c) Jac. 552. (2) 1 Coll. 400. 

(d) 5 DeG., M‘'N. & G, 547. (m) 3 Hare, 185. 

(e) 6 Id. 95. (n) 16 Beav. 538. 

(f) 10 Sim. 487. (0) 2 Wils. 356. 

(g) Id. 642. (p) 10 Ves. 139. 


(h) 2 Beav. 63. 
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mutual concurrence of husband and wife in levying a fine of 
lands, in which they were jointly interested, is sufficient: 
Parker v. Carter (a), Ford v. Stuart (b), Scot v Bell (6). 


Such a suit is not properly instituted by the assignee of 
the settlor. 


Mr. Southgate in reply. 


Vick-CHANCELLOR Sir W. Pace Woop, (after shortly 
stating the facts, continued) — 


It was admitted by the Plaintiff’s counsel in opening the 
case, that they could not bring home to W. P. Penney 
knowledge of the Plaintiff’s demand at the date of the settle- 
ment; but C. J. Penney was perfectly aware of it. As far 
as any negative can be proved, it is proved that it was not 
possible that W. P. Penney could have known of the Plain- 
tiff’s demand at the time this settlement was made. He 
saw that his brother was living in a manner which, consi- 
dering his circumstances, was extravagant, and that he had 
borrowed 450/. upon security of this life interest, which was 
his only property; and W. P. Penney was minded to provide 
means for the support of the wife and family of his brother, 
and to arrest him in his course of extravagance. Accord- 
ingly, W. P. Penney held several communications with his 
brother, which commenced before the claim of the Plaintiff 
was made, and were of this nature: W. P. Penney being 
desirous to free his brother from all his existing debts, in or- 
der that some arrangement might be made for the future, by 
which his wife and children might be protected from the 
consequences of his improvidence, inquired into the amount 
of his debts. This was stated at first to be 160/., then 


(a) 4 Hare, 409. (6) 15 Beav. 493. (c) 2 Lev. 70. 
VOL. IIT. H K. J. 
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1701, then 1801., and at last a bill was sent in for the 
schooling of the children, which raised the amount to 208/. 
At this W. P. Penney was dissatisfied, and seems to have 
doubted whether he should carry his proposal into effect. 
At last, however, he consented to do so, on condition that 
the whole amount of his brother’s debts should be disclosed 
to him. ‘Therefore, as far as W. P. Penney was concerned, 
T have no doubt that he was convinced that the effect of the 
transaction would be, that not a single creditor of his bro- 
ther would be left unpaid. His object was to clear his 
brother of all his unsecured debts, and then to make a pro- 
vision for his wife and family. 


The indenture was drawn in a form which is not usual. 
I cannot find any instance in which the debtor himself, 
whose property is sought to be affected by a suit of this 
kind, has been capable of taking an interest in the manner 
provided by this deed. C.J. Penney does not take an ac- 
tual interest under the deed. If he did, of course that 
might be attached by creditors; but there is an option 
given to the trustees to dispose of the property for the be- 
nefit of C. J. Penney, if they shall think fit. One of 
the trusts of the deed is, during the life of the said OC. J. 
Penney, to pay, apply, lay out, and expend the dividends 
or annual produce of the fund in and towards the main- 
tenance, clothing, lodging, and support of the sad C. J. 
Pemney,_and his present or any future wife, and his children 
or any of them, or otherwise for their or any of their use 
and benefit, in such manner as the trustees or trustee for 
the time being should, in their or his uncontrolled discretion, 
think proper. 


I will first consider the case independently of the letters 
which have been referred to. Assuming that the person who 
advanced the money, which was the consideration for this 
settlement, had no knowledge, at the time of the settlement 
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being made, that there were any unpaid debts of the set- 
tlor existing, and regarding this fact as an indication of the 
intention of the parties, although Iam not aware of any 
case in which a deed of this kind has been supported, where 
it contained a power for the trustees to hand over part of 
the interest to the settlor; still, considering the question 
upon principle, in itself that circumstance would not be suf- 
ficient to make the deed fraudulent against subsequent 
creditors, whatever cause of suspicion it might occasion. In 
the case of Harman v. Richards (a), it was said by Lord 
Justice Turner, that, if a settlement be made for valuable 
consideration, then the only question for the creditors is, 
whether it was made bona fide; for a deed, though made 
for valuable consideration, may be affected by mala fides. 
The question is, was the object of the deed bona fide, or was 
there an intention to defraud creditors? With respect to 
voluntary settlements, the result of the authorities is, that 
the mere fact of a settlement being voluntary is not enough 
to render it void against creditors; but there must be un- 
paid debts, which were existing at the time of making the 
settlement, and the settlor must have been at the time not 
necessarily insolvent, but so largely indebted as to induce the 
Court to believe that the intention of the settlement, taking 
the whole transaction together, was to defraud the persons 
who, at the time of making the settlement, were creditors 
of the settlor. The mere fact ofa man’s making a voluntary 
settlement, and thereby parting with a large portion of his 
property, has never been held to make such a settlement 
fraudulent as against subsequent creditors. Sir Thomas 
Plumer, in Richardson v. Smallwood (b), said, that it had 
never been decided that a voluntary settlement was valid, 
where the settlor was largely indebted at the time, and sub- 
sequent creditors have applied for relief. That may remain 
yet to be determined. The illustration given by Sir Tho- 


(a) 10 Hare, 81. (6) Jac. 552. 
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mas Plumer of a settlement, which would probably be void 
against subsequent creditors, is, where, in order to evade the 
statute, a person, being considerably indebted, makes a vo- 
luntary settlement, which would be void if impeached by 
those who were then his creditors, and afterwards pays them 
off, and a new set of creditors stand in their places, who are 
left to do what they can. Such a settlement would be void 
against the subsequent creditors, because it would be a 
fraud upon the statute. The statute is for the protection 
of creditors, “ or others,” not creditors only; and, if such a 
case were presented to the Court, it would probably hold 
the whole proceeding to be a contrivance, and would conse- 
quently set aside the settlement. 


I will in this case first consider whether a deed, merely 
voluntary, is fraudulent against subsequent creditors, from 
the fact that it contains a trust to apply the interest of the 
property in such manner as the trustees should think fit, 
towards the benefit of the settlor or his wife or children. 
In such a case, the instrument being merely voluntary, the 
intention may have been to take the property from the cre- 
ditors, and it may be requisite to have the transaction fully 
investigated; but, supposing the settlor to have parted bond 
fide, by the deed, with all the control over his property, and 
to have vested it in the trustees, in order to give them the 
absolute power to deal with it as they please for the benefit 
of himself or his wife or children, that could not be held to 
be fraudulent against subsequent creditors of the settlor, any 
more than if it were a settlement simply for the benefit of the 
wife and children of the settlor. The distinction is too thin 
to authorise the Court to decide, that, because the settlor may 
possibly derive some benefit under it, the settlement must 
therefore be fraudulent. That I conceive would be the law 
if this settlement were voluntary. But as it is not volun- 
tary, but for valuable consideration, and for the express 
purpose of protecting the wife and children of the settlor, 
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and securing the property for their benefit, the cireum- 
stances of the case are strongly in favour of the validity of 
the deed. W. P. Penney would not have parted with his 
money to pay his brother’s debts, unless this provision for 
his brother’s wife and children had been made; and having 
parted with his money on the faith of this being done, he is 
entitled to say, that this benefit shall be secured, and that 
no creditor, prior or subsequent to the deed, shall be allowed 
to set it aside. 


Then, the question which created the greatest doubt in 
my mind arises upon the letters. In one of these letters, 
the solicitors of W. P. Penney write to C. J. Penney on 
the 5th of February, 1853, as follows :—“ The only object 
that your brother can have in view, is to save your life 
interest, in case anything happens to you; and to effect this 
object, he was understood, some days since, to be willing to 
pay your debts.” “To save your life interest” may be read 
in two ways, either to save it for C. J. Penney himself, 
which the law would not allow to be done by any contriv- 
ance, to defeat his creditors—or to save it for his wife and 
children. The next letter was written on the 21st of March, 
1853, by the same solicitors to the solicitor who acted in the 
matter for C.J. Penney. They write, “ The income will of 
course be paid to Mr. C. J. Penney as long as this can safely 
be done; but, on referring to our conveyancer your letter 
of the 18th instant, wherein you state that you think it 
reasonable that Mr. C. J. Penney should have the control 
over a portion of the dividends, he states that it will be 
quite impossible to give Mr. C. J. Penney any interest, how- 
ever slight, without such interest passing to creditors in the 
case of bankruptcy or insolvency.” If there were any secret 
trust to pay him the dividends, and supposing that the course 
of proceeding mentioned in the letter, namely, paying the in- 
come to C.J. Penney as long as it could safely be done, meant, 
we will pay it him until an execution issues, I confess, I have 
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no doubt in my own mind, that the deed would be fraudu- 
lent under the statute. The analogy to the cases of fraud 


* upon the bankrupt laws would be very strong, where it 


has been settled, that a trader cannot, even for valuable 
consideration, settle his own property in such a manner as 
that he should take an interest in it until his bankruptcy, 
and, afterwards, it should be held in trust for his wife and 
children. In Higinbotham v. Holme (a), the doctrine was 
carried so far in the case of a man who was not a trader, 
that, where he had made a settlement previously to his mar- 
riage, to the use of himself for life, unless he should embark 
in trade, and in the lifetime of his wife become bankrupt, and 
on his death or bankruptcy to secure an annuity for his 
wife, Lord Eldon decided, that, upon the subsequent bank- 
ruptcy of the settlor, the settlement could not be upheld, 
but was void as a fraud upon the bankrupt laws. Look- 
ing at the terms of the statute, and the observations of 
Sir 7. Plumer, I am of opinion, that, if the settlement in 
this case had been in that form, it would have been void 
against the Plaintiff. 


But the purport of the letters I have mentioned is only 
this: “We are willing enough that Mr. C. J. Penney 
should have the benefit of this property, if it could be so 
arranged as that he could not dispose of it so as absolutely 
to take it away from his family; but if any interest were 
given to him by the settlement, his family would run 
the risk of losing it, and, therefore, such a settlement is 
rejected by his brother, and he stipulates that C.J. Penney 
shall part with the entire control.” The words are, “ The 
imcome will of course be paid to Mr. C. J. Penney aslong as 
this can be safely done.” To say that this amounts to a 
secret trust for Mr. C. J. Penney, until the property should 
be taken in execution by his creditors, would be too much ; 


(a) 19 Ves. 88. 
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| but if not, it has no effect on the validity of the settlement. 
It appears to me plain, that C. J. Penney would find it 
impossible, from the terms of that letter, to fasten any trust 
upon this property for his benefit. If the trustees were to 
say, in the exercise of our discretion we shall henceforth pay 
the income to your wife and children, it would I think be 
impossible that C. J. Penney could rely upon this letter to 
prove that such a proceeding would be any fraud upon him, 
as having induced him to execute the deed in the belief 


that he was to be the real owner until his bankruptcy. ° 


However much doubt it raised in my mind, I still think 
that W. P. Penney, having consented to pay the debts upon 
condition that the property should be settled, so that the 
trustees should have that uncontrolled discretion, there is 
nothing in these letters which would tend to fix a trust 
upon the property in favour of C. J. Penney, to bring the 
settlement within the doctrine of T’wynes’ case (a), or to 
make it fraudulent against subsequent creditors. 


The case supposed by Sir 7. Plwmer, and to which I 
have referred, is very different. That was a scheme to 
raise money to discharge debts, and to defraud future cre- 
ditors. Nothing of that kind was contemplated here. With 
regard to the existing creditors, there was the utmost bona 
fides on the part of W. P. Penney. He thought that he 
had paid off all the existing creditors, so as to leave the 
fund entirely free, to be settled for the benefit of the wife 
and children, whom he intended throughout to benefit, as 
his paramount object, though, no doubt, he was also desirous, 
as far as he consistently could, to benefit C. J. Penney. 


It was argued, that, if I came to a conclusion in favour of 
the settlement, I must decide how much should be allowed 


to the wife and children, so as to leave the rest of the in- 


(a) 3 Co. 81b. 
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come for the creditors of C. J. Penney. I think, however, 
that it is not possible for me to do that, where an absolute 
discretion of applying all or any part of the income for their 
benefit is given to the trustees. Here, there is such an 
absolute discretion, and I cannot interfere with it, and 
cannot decide what proportion the wife and children are to 
take. 


I have no doubt of the right of the assignee in insolvency 
to sue in this case. In Doe v. Ball (a), Baron Parke and 
the present Lord Chancellor decided, that an assignee in 
insolvency might properly represent all the creditors in 
proceedings to set aside an instrument, which any of the 
creditors might have instituted. 


The only remaining point is as to the costs. I cannot 
give costs to Mrs. Penney. Her husband was aware of his 
debt to the Plaintiff, and my observations as to the bona fides 
of the transaction have no application to him. I dismiss 
the bill without costs. 


(a) 11 M. & W. 581. 
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SMITH. ww LAY. 


THE Plaintiff’s late firm, now represented by the Plaintiff, 
were shipbuilders, and shipowners and brokers, at Newcas- 
tle, and, in 1853, were part-owners with the Defendants of 
a vessel named the J'udor, the Plaintiff’s firm being owners 
of 38-64ths, the Defendant Lay of 20-64ths, and the De 
fendant Roberts of the remainding 6-64ths. 


The Plaintiff’s firm acted as managing owners of the ves- 
sel, and also as shipbrokers, and, in their accounts rendered 
to the Defendants, they charged commission as managing 


7) owners, and also made certain charges in respect of services 


rendered by them as brokers to the ship. 


The Defendant disputed their right to make these charges, 
and eventually put a stop upon his portion of the freight, 
under the Warehousing Act, 8 & 9 Vict. c. 91, s. 51, giving 
notice to the persons liable to pay the freight then due, not 
to pay his proportion to the Plaintiff’s firm. 


The Plaintiff then filed his bill, insisting on his right to 
make the charges in dispute, and praying for an account of 
all the dealings and transactions between the Plaintiff and 
his late firm and the Defendants respecting the vessel, and 
to have the notice withdrawn. 


Mr. Rolt, Q. C., Mr. Cairns, Q.C., and Mr. Dickinson 
for the Plaintiff. 


Mr. Daniel, Q. C., and Mr. Humphry, for the Defendant 


Dee. 19th, 
20th, & 22nd. 


Shipping— 
Managing 
Owner—Ship 
Broker—Trust 
and Trustee. 


The managing 
owner of a 
ship is compe- 
tent to appoint 
himself to act 
as broker to 
the ship in 
collecting and 
distributing 
the freight, 
there being no 
incompatibi- 
lity between 
those services 
(as, semble, 
there would be 
between the 
services of 
ship’s chandler 
or ship’s car- 
penter) and his 
fiduciary char- 
acter aS man- 
aging owner. 

But, before 
allowing him 
a commission 
in respect of 
the services in 
question, the 
Court directed 
an inquiry, 
whether, ac- 
cording to the 
custom of ship- 
owners or 
otherwise, he, 
being manag- 
ing owner, was 
entitled to any 
and what com- 
mission in re- 
spect of duties 
performed by 
him, and 


which duties are ordinarily performed by shipbrokers. 
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Lay, disputed the Plaintiff's right to make any charges in 
respect of services rendered by the firm while managing 
owners, and ordinarily performed by a shipbroker. 


First, the services in question were incompatible with the 
duties of the Plaintiff’s firm as managing owners of the 
ship. By assuming those duties, the firm had placed them- 
selves, in relation to the Defendants, in a fiduciary position, 
as was clear from Lord Zenterden’s statement of the duties 
of managing owners (a); and, occupying a fiduciary position, 
they were precluded from appointing themselves to act in 
any way as brokers of the ship. The ship’s broker was a 
tradesman ; and, according to the Plaintiff’s contention, there 
would be nothing inconsistent in managing owners appoint- 
ing themselves the universal tradesmen of the ship. In 
principle, there could be no distinction between the position 
of a managing owner of a ship, and that of a managing 
director of a ship’s company, which had been held by Lord 
Justice Knight Bruce, when Vice-Chancellor, to preclude 
a director from undertaking the office of ship’s husband, 
though with the consent of his co-directors, upon the ground 
that he was a trustee for the other shareholders, and tacitly 
under an engagement not to make a profit of his duty: 
Here, as there, without any special provision for the pur- 
pose, it was by law an implied and inherent condition of the 
relation subsisting between the parties, that the party occu- 
pying a fiduciary position should not make any profit to 
himself of his trust, and should not acquire to himself, 
while he remained in that position, an interest adverse to 
his duty: Benson v. Heathorn (b). But, 


Secondly, if not precluded from appointing themselves 
to act as brokers to the ship, the Plaintiff’s firm were at 
least precluded from charging any commission for services 
rendered by them in that capacity. 


(a) Abbott on Shipping, 8th edit., p.105. (6) 1 Y.C.C.0. 326, 341. 


, 
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[The VicE-CHANCELLOR inquired what specific charges 


1) Mr. Humphry.—the Plaintiff has made one charge for 
|| collecting freight in his capacity of managing owner, another 
4) for disbursing it in his assumed capacity of ship’s broker; 
}, and admitting that he was not precluded from assuming the 
latter capacity, which we deny, at any rate he is not enti- 
4 tled to receive anything, whether by way of commission or 
dl} otherwise, for services rendered by him in that character. 
aI He might have employed a broker to discharge these ser- 
§| vices, and he would have been allowed any commission paid 
to such broker; but, having thought fit to discharge them 


ti himself, he is precluded from making any profit by so 


| The Vice-CHANCELLOR (to Mr. Rolt).—It does not ap- 
pear to me that the services in question are incompatible 
i) with the Plaintiff's character as managing owner. The 
d question is, whether he is entitled to any commission for 
| discharging them. 


Mr. Rolt, Q. C., in reply :— 


| If the Court consider that there is no incompatibility in 
| the duties, the onus does not lie with the Plaintiff to shew 
) a contract that he was to be paid for them. Having 
| thought fit to discharge both duties, he is entitled to be 
3) paid for both, and the Court will direct an mquiry as to the 
7 amount. 


| VicE-CHANCELLOR Sir W. Pace Woop :— 


In reference to the first question raised for the Defend- 
ant, viz. whether the services in question were not incom- 
| patible with those which devolved on the Plaintiff's firm as 
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managing owners of the ship, I was anxious to see the par- 
ticular items in dispute, so as to ascertain the precise nature 
of the services which, according to the Defendant’s conten- 
tion, were incompatible with the duties of managing owner. 


Having now seen the accounts, and examined the items 
in question, I am satisfied that no one of the services to 
which those items refer, is incompatible with the duties 
which devolved on the Plaintiff as managing owner. 


The case of Benson v. Heathorn, cited by Mr. Daniel in 
support of a contrary proposition, was very different. There, 
one of the directors of a shipping company undertook, with- 
out the consent of the body of the shareholders—in the 
absence of any agreement with them, and, as it were, behind 
their backs—to constitute himself ship’s husband, and in 
that character received commission and brokerage out of the 
company’s funds. And the decision in that case was, that 
no director had a right, even with the consent of the board 
of directors, to take that course: to do so was clearly to 
assume two incompatible characters, in one of which it was 
his duty to watch, while in the other he himself was the 
party to be watched. As a director, it was his duty to 
exercise over every one of the company’s servants constant 
and vigilant superintendence and control. By assuming to 
himself the office of ship’s husband, he became himself the 
person whose conduct and accounts it was his duty to super- 
intend and to check (a). To assume that office, a director 
of such a company had no right. But here, ex concessis, 
the Plaintiff, as owner of the majority of shares in the ship, 
had a right to constitute himself managing owner. 


Then, having a right to constitute himself managing 
owner, and having exercised that right, he performs ser- 


(a) 1 Y. & C. C. C. 340, 342. 
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9| vices, some of which, as the Defendant contends, are ordi- 
4narily performed by shipbrokers. I can understand an 
{) objection being raised, if the Plaintiff, being managing owner, 
i) had constituted himself ship’s chandler or ship’s carpenter ; 
it but here, all that is objected to is, that he has collected and 
{ distributed the freight. It appears to me, that, in employ- 


‘| 


j/ ing himself to do this, there is nothing incompatible with 


his duty as managing owner. 


In reference to the second question, viz. Whether he is 
4 entitled to charge a commission or brokerage for the ser- 
% vices in question, it was admitted that he might have em- 
3) ployed a broker, and would have been allowed any money 
4 he might have paid to a broker for the discharge of those 
services; but, having thought fit to dispense with that inter- 
94 mediate step, and to discharge those services himself, it was 
argued that he was not entitled to make any charge in re- 
ij spect of such services. In reference to this part of the De- 
~ fendant’s contention, it has struck me that the case may 
6 bear some analogy to the case of a mortgagee acting as re- 
4 ceiver, as to which the law is now settled, after some differ- 
4 ence of opinion upon the subject, that, although a mortgagee, 
aj employing a receiver to collect the rents, for instance, of 
® several small holdings, would be entitled to credit himself 
| in the accounts with poundage paid to such receiver; still, if 
3 he thinks fit to dispense with the receiver’s services, and to 
collect the rents himself, poundage would not be allowed 
him. 


Therefore, what seems to me to be proper.on this branch 
| of the case is, to direct an inquiry whether, according to 
' the custom of ship-owners, or otherwise, the Plaintiff and 
i his late partner, being managing owners of this ship, are 
4} entitled to be paid any and what commission in respect of 
i duties performed by them, and which duties are ordinarily 
» performed by shipbrokers. 
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1856. There must be a common account of all dealings and 
ten transactions from the commencement of the partnership, 
re but not disturbing any settled account; and the Defendant 
AY : A 
— must forthwith withdraw the notice to stop the freight. 
Judgment. 
Decree accordingly, reserving further consideration and 
costs. 
eee ieee 
Nov. 12th, : 
14th, 17th, & BARRACK v. M‘CULLOCH. 
20th. ’ : . : 
COreditors— THs was a creditors’ suit against the widow and execu- 
Voli os trix of William Mariner, deceased, and against certain 


Purchase of persons in whose names W. M arimer had in his lifetime 
Stock—Trust 


for Children— invested 900U. in the purchase of stock, upon trust for his 


ae Tae daughters. The bill sought to have such trust declared void 


Woman—Sav- wnder the stat. 18 Eliz. c. 5, as against the creditors of 
ings—NSepar ate : 

Property— Marwmer. 

Onus of Proof 

—Making An- ae. wie ra. 
sweran Afida- The Plaintiff’s claim arose in this way: Mariner in his 
vu. 


Since the passing of the 1 & 2 Vict. c. 110, an investment of money in the purchase of stock 
in the names of trustees, upon trust for the children of the settlor, he not having at the 
time sufficient property besides the money so invested to pay the debts he then owed, is 
void under 13 Eliz. c.5; because, by the 1 & 2 Vict. c. 110, money or stock may be taken 
in execution, and therefore the effect of such a settlement would now be to delay, hinder, or 
defraud the creditors of the settlor. 


For the same reason, any purchase of property by asettlor so indebted, in the name of a 
child or other person, would now be void under the statute of Elizabeth. 


Money received by a married woman out of the proceeds of her husband’s business, or 
ig 73) \saved by her out of moneys given to her by him for household purposes, dress, or the like, 
and invested by her in her own name, belongs to her husband. 


Secus as to moneys saved by her out of the income of her separate estate, and so invested. 


Where such investment had been made by her husband for her, upon its being impeached 
by his creditors after his death,—held, that the onus was upon her to prove that the moneys 
were the savings of her separate estate. 


She proved that they were saved out of rents of furnished houses, which were settled to 
her separate use:—Held, that threw back upon the creditors the onus of proving that the 
furniture belonged to the husband, and, also, what part of the rents were to be attributed 
to the furniture. 


féL) Except on a motion for decree, answers of Defendants cannot be read as affidavits, upon 
notice that they willso be used at the hearing; but to make them affidavits, the respective 
Defendants must confirm their answers by short affidavits referring to them as exhibits. 
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lifetime was clerk to Mr. Heseltine, a stockbroker, and be- 
ing a friend of the Plaintiff, James Barrack, and his wife, 
Mrs. Barrack from time to time, in the years 1852 and 1853, 
gave to Mariner money to invest. This money she took 
partly out of the profits of her husband’s business, and 
partly, during a time when the business was being carried 
on by trustees for the benefit of her husband’s creditors, 
out of moneys allowed to her from time to time by such 
trustees, and she gave it to Mariner to invest without her 
husband’s knowledge. Mariner furnished an account of 
investments, which he represented that he had made with 
the moneys so given to him. He died in October, 1853; 
and upon his death it appeared that the investments which 
he represented that he had made were not in existence, if 
they had ever been made; and the Plaintiff now claimed 
against Mariner’s estate the moneys given to him for in- 
vestment, with interest, amounting altogether to more than 
10002. 


The transaction sought to be impeached by the Plaintiff 
was an investment by Marwmer, in July, 1852, of three 
sums of 300/. in the names of two trustees and one of his 
three daughters; each sum being invested in the name of 
a different daughter and the two trustees: and the brokers’ 
bought notes expressed that the investments were made by 
Mavriner’s direction. The case made in defence was, that 
these sums of 300. each were moneys belonging to Mrs. 
Mariner, and saved by her out of the income of her sepa- 
rate estate, which she had kept for some time sewn up in 
her stays; and that, in July, 1852, she had given them to her 
husband to invest for her daughters in this manner. Her 
separate property, from the income of which she represented 
that she had accumulated this fund, consisted of some land 
on which were two houses. There was some evidence that 
one of the houses had been built partly with the husband’s 
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money, and they were certainly furnished by him. These 
houses were let furnished, and Mrs. Mariner received the 
rents, and from them she stated the 9000. had been accu- 
mulated by her. At the time of making the investment, 
Mariner was in embarrassed circumstances, and at his 
death he was largely indebted to other persons beside the 
Plaintiff, and left property to the value of not more than 
3000. 


It was admitted that Marimer’s estate was insufficient to 
pay the Plaintiff’s debt, unless the stock could be made 
liable to the claim. 


Mr. Rolt, Q. C., and Mr. Speed, for the Plaintiff :— 


If the Plaintiff proves, that, at the time of the voluntary 
appropriation of this money, there existed debts of the hus- 
band which are still unpaid, that is sufficient ground to in- 
duce the Court to direct an inquiry as to his circumstances 
at the time, if not to conclude that the appropriation was 
fraudulent against his creditors: Skarf v. Soulby (a). 


[ VicrE-CHANCELLOR.—In French v. French (b), the Lord 
Chancellor says, that “The statute of Elizabeth applies to 
all transactions of which the effect is to withdraw any -por- 
tion of the property, so that there does not remain sufficient 
to enable creditors to pay themselves.” It is not enough to 
prove merely that the donor was indebted at the time. | 


Mr. James, Q. C., and Mr. Fooks, for the Defendants, 


proposed to read the answers as affidavits. 


Mr. Rolt, Q. C.—I object to having the answers read as 


(a) 1 Mac. & G. 364. (0) 6 De G., Mac. & G. 95. 
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evidence against the Plaintiff. This is not a motion for de- 
cree, but replication has been filed. The Defendants have 
given notice that they will read their answers, but that is 
not the practice. They should have verified them by aff- 
davits referring to them as exhibits, and confirming them. 
Otherwise the answers cannot be made affidavits, except 
on a motion for decree. 


Tne VICE-CHANCELLOR decided that the answers could 
not be used as affidavits; but it was arranged that they 
should be so used, upon condition that Mrs. Mariner and 
M‘Culloch, one of the trustees, should be cross-examined in 
Court, and that the argument should proceed upon the 
question of law, whether a gift of money or stock came 
within the provisions of the stat. 13 Eliz. ¢. 5. 


Mr. W. M. James, Q. C., and Mr. Fooks, for the De- 
fendants :— 


A gift of money is not within the statute: Duffin v. 
Furness(a). Neither is a settlement of a policy of insur- 
ance: Grogan v. Cooke (b); because, when this Act was 
passed, creditors could not attach property of that nature ; 
and therefore a settlement of such property could not de- 
lay, hinder, or defraud them. If such property can now be 
taken in execution, the statute of Elizabeth cannot, there- 
fore, be extended to include it. [Mr. Rolt, Q. C., referred 
to Sims vy. Thomas(c), in which it was held that the as- 
signment of a bond, before the passing of 1 &2 Vict. c. 110, 
did not come within the 13 Eliz. c. 5; but it may be in- 
ferred from the judgment, that the decision would have 
been different if the bond had been assigned since 1 & 2 
Vict. c. 110. The Vick-CHANCELLOR referred to Watts v. 


Jefferyes (d), in which Lord Trure held, that a creditor 


(a) Ca. t. King, 77. (c) 12 Ad. & E. 536. 
(b) 2B. & B. 230. (d) 3 Mae. & G. 422. 
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might attach a cheque of the Accountant-General in favour 
of the debtor.] Stock was not within the statute, and is 
not now, because it can only now be reached by a creditor 
by means of a charging order: Horn v. Horn(a); Coch- 
vane v. Chambers(b); Dundas v. Dutens(c); Rider v. 
Kidder(d). Then it must be proved that the settlor was 
insolvent, or nearly so, at the time of making the settle- 
ment, or it must be shewn in some other way that the in- 
tent of the settlement was to defraud creditors: Townshend 
y. Westacott (é). 


On principle money cannot be within the statute; for 
Mariner might have squandered it, and it could not be 
followed by his creditors. 


The Vice-CHANCELLOR.— Upon the first point, I have 
no doubt that the money given by Mrs. Barrack to Ma- 
viner was her husband’s money. It appears that she 
took it out of his business, and received it partly from the 
trustees, who were appointed for the benefit of her hus- 
band’s creditors. There is no evidence that the husband 
ever concurred in any act by which his wife acquired pro- 
perty for her separate use. I must, therefore, assume that 
the money which she gave to Mariner to be invested, 
without the privity of her husband, was money which be- 
longed to him. It is not like the savings of a married 
woman out of her separate estate. Any money given 
to her by her husband for household purposes, or for dress, 
or the like, and applied by her in making investments in 
her own name, would belong to her husband. 


There can be little question as to the debt. This lady 


(a) Amb. 79. (d) 10 Ves. 360. 
(b) Ib. (ce) 2 Beay. 340. 
(c) 2 Cox, 235 ; 1 Ves. jun. 196. 
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was advancing money to Mariner, and it is clear that the 
money was embezzled, or that the stock purchased with it was 
embezzled, for none was forthcoming at Mariner’s death. 


Mr. Rolt, Q. C., in reply.—A gift of money or stock must 
now be within 13 Eliz. c. 5, because 1 & 2 Vict. c. 110, en- 
ables creditors to attach such property, and therefore they 
may be defeated by its being given away. If he had squan- 
dered it, he would have got some value for it. 


VICE-CHANCELLOR Sir W. Pace Woop :— 


The points of law which arise in this case are, first, Whe- 
ther, assuming that the Plaintiff was a creditor of Mariner, 
and that the money in question was the Plaintiff's money, 
Marimer was in debt to such a degree as would render a 
settlement made by him for the benefit of his children, or 
others, void; and secondly, Whether or not the particular 
settlement in this case, being of a sum of stock purchased 
with the moneys which, for the purpose of this question, I 
will assume to have belonged to Marimer, would be void as 
against his creditors, under the stat. 13 Eliz. ¢. 5. 


I have already held and given my reasons for holding 
the Plaintiff to be a creditor, notwithstanding some pecu- 
liarity in the circumstances of the case. 


I think also that the state of indebtedness of Mariner is 
quite sufficiently proved; and it is impossible for me to 
hold, if the money was his, that he was not indebted to such 
a degree as would render any attempt by him to make a 
voluntary settlement of this property void under the sta- 
tute. The legal question upon the settlement is this: It is 
proved that bank notes to the amount of 900/. were handed 
over to a stockbroker, in order to purchase stock in the 
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names of two trustees and the children; in each case there 
were two trustees and one of the children of Mariner. It 
was argued, that, inasmuch as the settlement was not of the 
property of Mariner himself, but only of property pur- 
chased by him, it could not have been taken in execution; 
and that therefore, on the authority of Rider v. Kidder (a) 
and that class of cases, in which it has been held, that, where 
property which could not be taken in execution is the sub- 
ject of a settlement, such settlement does not come within 
the provisions of the stat. 13 Eliz. c. 5, I ought not to hold 
this case to be within the statute. Those decisions with 
regard to stock, copyhold property, and the like, are found- 
ed upon the terms of the preamble of the statute, which de- 
clares it to be “ for the avoiding and abolishing of feigned, 
covinous, and fraudulent feoffments, gifts, grants, aliena- 
tions, conveyances, bonds, suits, judgments, and executions, 
as well of lands and tenements as of goods and chaitels, 
more commonly used and practised in these days than hath 
been seen or heard of heretofore, which feoffments, gifts, 
grants, alienations, conveyances, bonds, suits, judgments, 
and executions have been and are devised and contrived of 
malice, fraud, covin, collusion, or guile, to the end, purpose, 
and intent to delay, hinder, or defraud creditors and others 
of their just and lawful actions, suits, debts, accounts, da- 
mages, penalties, forfeitures, heriots, mortuaries, and reliefs, 
not only to the let or hindrance of the due course and 
execution of law and justice, but also to the overthrow of 
all true and plain dealing, bargaining, and chevisance 
between man and man.” Now, it has been held repeat- 
edly, that an assignment of property which could not be 
taken in execution is not, within the words of the statute, 
an assignment of property with the intent to delay credi- 
tors, inasmuch as creditors never could have had execution 


or satisfaction out of such property; and further, in Fletcher 


(a) 10 Ves. 360. 


_ 
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v. Sedley (a), referred to by Sir William Grant in Glaister 
v. Hewer (b), the Court, without expressing any opinion on 
the statute, held, that a purchase was not within the sta- 
tute, masmuch as it was said, that the party, whose pro- 
perty was sought to be affected, might have given the mo- 
ney to a child, and the child might have made the purchase ; 
and that, unless the purchase itself was substantially affect- 
ed with fraud, as Lord St. Leonards expresses it in his 
treatise on Vendors and Purchasers, p. 917, 11th edit., the 
mere fact that the money of the debtor is laid out in the 
purchase of land for the benefit of a child, would not be 
a reason for bringing such purchase within the statute. 
I think that this rule was founded again upon the same doc- 
trine. It was true, at that time, that money might be given 
to a child; but it is not true, now, that either cash or notes 
could be given to a child by a person heavily indebted, with- 
out falling within the provisions of the statute. Adopting 
the decision of Rider v. Kidder(c), the Court of Queen’s 
Bench seem to have thought, that, in the case of bonds or 
the like, which formerly could not have been taken in 
execution, but are now being capable of being taken in 
execution, they would be within the statute: Sims v. Tho- 
mas(d) The 1 & 2 Vict. c.110, expressly enacts, that 
money and bank notes shall be capable of being taken 
in execution, and therefore I apprehend that a person large- 
ly indebted could not pass over to a child either money 
or bank notes for the purpose of making a purchase, 
or, if he did, that his creditors might follow the money, 
which he had so handed over covertly as against them, into 
the land or stock, or whatever else had been purchased 
therewith, and any voluntary gift of it would be void against 
them. The late case of French v. French(e) shews that 


(a) 2 Vern. 490. (d) 12 Ad. & E. 586. 
(6) 8 Ves. 199. (e) 6 De G., Mac. & G, 95. 
(c) 10 Ves. 360. 
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property, purchased as it was in that case with the goods 
of the debtor, is within the statute. The debtor in that 
case sold his business and stock in trade, in consideration of 
a money payment, and also an annuity to himself, and a 
contingent annuity to his wife if she survived him; and it 
was held that the annuity so purchased for his wife was a 
gift to her by her husband, which was void under the sta- 
tute as against his creditors. 


I am therefore of opinion, that, assuming the money in 
this case to have been the money of Mariner, the settle- 
ment is void under the statute. The question, however, re- 
mains, whether or not this was his money; and that ques- 
tion must be determined by the examination of Mrs. Mari- 
ner and M‘Culloch. 


The case stood over to this day, when Mrs. Mariner and 
Mr. M‘Culloch were examined in Court, as to whether the 
money invested by Mariner was his wife’s money or his 
own. 


The result of that examination is stated in the following 
judgment :— 


Vice-CHANCELLOR Sir W. Pace Woop:— 


Several objections have beeu urged, in point of law, 
against the attempt made by the Plaintiff to set aside these 
settlements. At first, it was contended, that the statute 
had not any application to cases of this description. Those 
arguments, however, I did not accede to; and the question 
is now reduced simply to this, whether the moneys invested 
were the moneys of the husband or of the wife. 


In the first instance, there appeared to be prima facie 
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evidence, that the moneys were the moneys of the husband ; 
because, from the entry of the broker, who is now dead, it 
appeared that he received them from the husband. It 
seemed to me, therefore, that the onus was thrown upon 
those who claim under the settlements, of proving that the 
moneys invested were not the moneys of the husband, but 
belonged to Mrs. Mariner. 


The first part of the story set up by Mrs. Mariner was 
one, unquestionably, which required great sifting; and I 
should be extremely reluctant to accept it upon the evidence 
of the party herself, unless it was very materially corrobo- 
rated by circumstances; for, although not an impossible 
event, yet that, which was alleged to have occurred, was, 
to say the least of it, invested with a considerable amount of 
improbability. The statement was, that she had preserved 
this sum of 9001., inclosed in her stays, and having it in 
this manner in her possession as her own separate pro- 
perty, saved out of property settled to her separate use, she 
had given it to her husband for the purpose of making these 
investments. The case therefore required to be sifted to the 
utmost, and, accordingly, the lady and one of the trustees 
have been cross-examined; and I have now their evidence 
upon the subject, and also such inferences as may be drawn 
from the circumstances of the case. A considerable step 
was made in her favour, when it was proved that there was 
property settled to her separate use, from which this accu- 
mulation might have been made. It appears, that there 
was a settlement made of some land to her separate use in 
1841, long anterior to the transaction in question; and 
upon the property so settled two houses had been built. 
There is some discrepancy in the evidence as to what was 
the exact amount of her money, and the exact amount of 
her husband’s money, applied in the building of the second 
house; but the matter occurred too long ago for any attempt 
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now to be made to open.that transaction, and counsel, very 
properly, did not seek todo so. As far as the original 
transaction is concerned, that property became hers; and 
whether the second house was mainly built with the hus- 
band’s money or her own money is not material, the 
property, unquestionably, when the houses were so built, 
became hers, and her interest in it was for her separate 


wee. 


These houses, however, were let furnished, and the furni- 
ture appears to have belonged to the husband. It was urged 
om that part of the case, that it would be for her to shew 
how much of the accumulation was the produce of that 
whick belonged to her husband, and how much was the fruit 
of that which belonged to herself. I do not think that the 
case can be so put, because it appears to me, assuming the 
statement to be true, (and upon that I shall have more to 
say presently), that this money was so kept by her in her 
stays and that she was allowed to accumulate it,—if her 
husbend permitted her from time to time to receive these 
rents, part of which was the fruit, in some respect, of the 
furniture which he had put into the houses, which she had 
to her separate use,—then it would be incumbent on those 
who contend that this lady cannot now insist on having those 
savings as her own, as being the savings of property settled 
to her separate use, to shew me that these receipts were per- 
mitted to be made in respect of the double property so 
situated, at a time when the husband was insolvent, other- 
wise, L could not enter into any such minute question as that 
which has been suggested. I think that the onus of proof 
would be thrown on those who impeach the transaction, to 
shew that the case is one falling within the statute of Eliza- 
beth. If her story be true, she was allowed by her husband 
to receive and accumulate all those rents, and, unquestion- 
a5ly she was allowed by him to receive them as her separate 
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property, for the houses were hers for her separate use, and if 
he chose to put in the furniture, and to permit her to receive 
the rent of the houses so furnished, J apprehend it was an 
appropriation of the rent of the furniture also to her sepa- 
rate use; and there is nothing in the present state of the 
evidence, to shew me that that appropriation was such an 
appropriation of any portion of his property, that I can fol- 
low it, or set aside the transaction under the provisions of 
the statute of Elizabeth. 


Then, the real question is, how far am I to give credit to 
all this strange story? One great difficulty was got over 
when I found that there was income of separate property, 
which she could have received and accumulated. 


[The VicE-CHANCELLOR examined the evidence, and con- 
tinued :—] 


I find that there were houses settled to her separate use, 
the rent of which was amply sufficient to enable her to 
accumulate the amount of 900/. I find that one of her 
sons-in-law was in the habit of borrowing of her considerable 
sums. I find, that, at the time this transaction took place, 
liable as it is to some slight degree of suspicion from the fact 
that Mr. Mariner himself was embarrassed at the time the 
purchase was made, the matter did originate distinctly with 
Mrs. Marimer and not with him; and that she spoke to both 
the trustees in order ,to have the purchase of stock made in 
their names; and that the husband, when he applied to the 
trustees, represented himself as acting on behalf of his wife ; 
and although, of course, his being embarrassed gives occa- 
sion to some observation, I cannot consider it as in any way 
proved, that, in making that statement, he did it with the 
long-sighted view of abstracting property from his own 
creditors. I think, therefore, on the whole of the case, that, 
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having had such testimony to corroborate the history which 
she has given of the transaction, I am bound to treat the 
money invested, as her money and not his. The conse- 
quence is, that I shall dismiss the bill as against these par- 
ties, with costs; but if the estate be insolvent, as I think it 
is a very proper case on behalf of creditors to be sifted, al- 
though I cannot throw that expense on the parties who have 
explained it, the Plaintiff should have his costs, if ultimately 
the estate is not sufficient to pay creditors; because I look 
upon it as a suit by him on behalf of himself and all other 
creditors, in which he and all the others would share in the 
benefit, if any had been derived. What, therefore, I propose 
to do now is, to dismiss the bill, with costs, against the trus- 
tees and the daughters of Mariner, and to make the com- 
mon administration decree, reserving the question, whether 
those costs should not ultimately be paid out of the estate, 
as I am of opinion they should, if the estate prove to be 
insolvent. 
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THE LONDON AND BLACKWALL RAILWAY 
COMPANY v. THE BOARD OF WORKS FOR 
THE LIMEHOUSE DISTRICT. 


Tre Plaintiffs, being an incorporated railway company, 
and subject to the provisions of the Companies, Lands, and 
Railways Clauses Consolidation Acts, 1845, were possessed of 
a railway, which was carried across the Commercial-road, 
near Stepney, by means of a bridge, duly constructed under 
the powers of their special Act to the satisfaction of the engi- 
neer or surveyor to the trustees of the said road. 


The London and Blackwall Railway Act, 1855, after 
noticing the former Acts of the company, recited as follows 
in the preamble: “ And whereas, since the passing of such 
Acts, various lines of railway have been brought into con- 
nection with the London and Blackwall railways, and nu- 
merous additional trains pass over such railways; and 
whereas it is expedient that the company should be enabled 
further to widen their railways, and to take additional lands, 
and to complete the enlargement of their works.... And 
whereas it is expedient that some of the powers and provi- 


Construction— 
Special Sta- 
tutes—Incon- 
sistency— 
Amendment— 
Costs. 


Whenever the 
Legislature 
has, by a spe- 
cial Act, con- 
ferred powers 
upon a corpor- 
ation or body 
of commission- 
ers, for an ob- 
ject of public - 
benefit, those 
powers are not 
affected by a 
subsequent 
statute giving 
to other per- 
sons, for an- 
other public 
purpose, in- 
consistent 
powers, in 
terms which, 
from their 
generality, 
would seem to 
overrule the 


powers given by the former Act. 
A railway company were empowered by their special Act to widen a branch of their rail- 


way passing through London, and to build additional stations. In conformity with the powers 
so given, they proceeded to erect a station on their land by the side of a highway, within the 
distance required to be left between buildings and highways in London, by the Metropolis 
Local Management Act, which had passed shortly after the special Act of the company :— 
Held, that the powers conferred on the company by their special Act were not controlled 
by the later statute, and that the company were authorised so to build their station, 


By a statute passed prior to the Railway Act, the trustees of the particular highway had 
power to prevent any building being erected so near to the road as the station was being 
built. The Metropolis Local Management Act repealed this statute, and vested this autho- 
rity in the managing body thereby constituted :—Held, that the trustees of the road must 
be taken to have been present at the passing of the Railway Act, as well as of the Metropolis 
Act, and, therefore, the powers given by the Railway Act must prevail. 


Costs occasioned by a notice of motion, which was rendered ineffective by a subsequent 
amendment of the bill, must be paid by the Plaintiff. 
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sions of the said recited Acts should be amended and en- 
larged, and that the company should be authorised to raise 
additional capital, and to borrow further sums of money:” 
and it then proceeded to enact, that the Lands and Rail- 
ways Clauses Acts should be incorporated therewith; and 
sect. 4 was as follows:— 


« And whereas plans and sections of the widenings, en- 
largements, and other works, as now proposed to be made, 
describing the lands which, by virtue of this Act, are in- 
tended to be or may be taken or used for the purposes of 
such widenings and enlargements, and for the stations, 
works, and conveniences to be connected therewith, and also 
books of reference to such plans, containing the names of 
the owners or reputed owners, lessees or reputed lessees 
and occupiers of such lands, have been deposited with the 
clerks of the peace for the county of Middlesex and the 
city of London: therefore, subject to the provisions in 
this Act, and in ‘The Lands Clauses Consolidation Act, 
1845, and ‘The Railways Clauses Consolidation Act, 1845,’ 
contained, and to the powers of deviation in such last- 
mentioned Act, it shall be lawful for the company to widen, 
enlarge, and complete their railway and other works, in, 
upon, or over the lands delineated on the said plans, and 
described in the said books of reference, and according to 
the levels defined on the said sections; and to enter upon, 
take, and use such of the lands described upon the said plans 
and in the said books of reference as may be necessary for 
such purposes, and to purchase and acquire any easement, 
right, or limited interest upon, over, through, or in any of 
the said lands.” 


In the deposited plans was delineated a piece of ground 
belonging to the Plaintiffs, at the corner of Regent-street, 
Stepney, and fronting the Commercial-road, and close to 
the railway bridge over it; and under the powers of their 
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new Act, the Plaintiffs were proceeding to widen the bridge 
across this road, and to build a new station on the said 
piece of land, adjoining to the piers of the bridge, and in a 
line with them. To this the Board of Works for the Ldme- 
house district objected, because, they said, the station would 
project further forward than the line of buildings in the 
Commercial-roud, and they gave the Plaintifis notice, 
that, if the building proceeded, they should demolish it, and 
recover the expenses from the Plaintiffs under the provi- 
sions of the 18 & 19 Vict. c. 120, s.143. Thereupon the 
Plaintiffs filed this bill for an injunction to restrain the 
Defendants from executing their threat, or from in anywise 
obstructing the Plaintiffs’ new works. The question of legal 
and public interest which arose in the suit, was, whether tie 
additional powers conferred upon the Plaintiffs by the Lon- 
don and Blackwall Railway Act, 1855, were in any degree 
interfered with by the subsequent Act, 18 & 19 Vict. c. 120, 
for the better local management of the Metropolis. 


The following are the most material sections of this sta- 
tute :— 


143. “No building shall, without the consent in writ- 
ing of the Metropolitan Board of Works, be erected beyond 
the regular line of buildings in the street in which the 
same is situate in case the distance of such line of buildings 
from the highway do not exceed thirty feet, or within thirty 
feet of the highway where the distance of the line of build- 
ings therefrom amounts to or exceeds thirty feet, notwith- 
standing there being gardens or vacant spaces between the 
line of bmldings and the highway; and in case any building 
be erected contrary to this enactment, it shall be lawful for 
the vestry or district board in whose parish or district such 
building is situate, to cause the same to be demolished or 
set back (as the case may require), and to recover the 
expenses incurred by them from the owner of the premises, 
in manner provided by this Act.” 
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247. “All Acts of Parliament in force in any parish 
or place to which this Act extends, or in any part of such 
parish or place, shall, so far as the same are inconsistent with 
the provisions of this Act, be repealed as regards such 
parish or place, or such part thereof, notwithstanding any 
provisions of this Act continuing and transferring respect- 
ively to vestries of parishes and transferring to district 
boards any duties, powers, or authorities now vested in ves- 
tries, commissioners, or other bodies.” 


Sect. 244 vested in the district board “all powers and 
property vested in the trustees of the Commercial-road . .. 
so far as regarded the footpaths of such road.” 


The Plaintiffs had 


previously given a similar notice of motion, and had after- 


This was a motion for an injunction. 


wards amended their bill, and then given this notice. 


Mr. Rolt, Q.C., and Mr. Greene, for the Plaintifts. 


Mr. Cairns, Q. C., and Mr. Hetherington, for the Defend- 


ants. 


Gregory's case (a), Williams v. Pritchard (b), Eddington 
v. Borman (c), Richards v. Easto (d), The Trustees of the 
Birkenhead Docks v. Laard (e), Cother v. The Midland 
Railway Company (f), and Dwarris on Statutes, p. 514, 
were referred to. 


VICE-CHANCELLOR SiR W. Pace Woop :— 


I confess that I entertain a strong opinion on the law 


(a) 6 Rep. 19. (@) 15 M. & W. 244. 
(OVW AMS a2 (e) 4 De G., Mac. & G. 732. 
(c) Id. 4. (f) 2 Ph. 469. 
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applicable to this railway company’s special Act, with 1856. 


. . . a . . —_—" 
which the local commissioners are seeking to interfere. p25 Poxpon 
Whenever the Legislature has, by such an Act, vested & Brackwatn 


" ‘ Rattway Co, 
powers of a special character in a corporate body or any v 


7 Ta 
body of commissioners, for the express purpose of carrying — ,zynnouse 
out a particular object which the Legislature has in view, Ry a 
no subsequent statute, in merely general terms giving pow- Works. - 


ers which by their generality apply to the special powers — Judgment. 
conferred by the former Act, will over-ride the special 

powers thereby delegated to the particular body of commis- 

sloners or corporation. That principle is clearly laid down 

in the case referred to by Lord Justice Turner in his 

judgment in The Trustees of the Birkenhead Docks v. 

Laird (a), and it seems to be a very ancient and settled 

principle of law :—“ That appears to be the rule as laid down Sele gerald ds Cha 
by the learned judge Jenkyns in Sir Foulke Grevil’s case 2 ge Shece, 
(reported in his work called ‘ Eight Centuries of Reports, 

the 3rd century, case 41, p. 120), where, speaking of the 

statute 14 Edw. 3, which ordains, that every merchant who 

ships goods to be exported over sea, shall be compelled to 

find sureties to import two marks in bullion upon his return ; 

and then, referring to the Acts of Parliament, 45 Edw. 3 

and 10 Richard 2, which ordain, that after three years no 

new charge should be imposed upon the subject, the author 

says, ‘These last general statutes did not repeal the said 

statute, 14 Edw.3, for it is a special statute; and further on 

he adds, ‘generalia specialibus non derogant;’ and he then Ke 5 ge tips 
proceeds to illustrate his position, by reference to a statute ae 

which was passed to require that a certain tenant in tail 

shall only make leases for lifes followed by a general pub- 

lic Act enabling tenants in tail to make leases for r lives, 

and says, that this latter does not repeal the said Act, for 

the reason aforesaid. To this rule of law I entirely assent.” 

I do not find there the distinction taken which was men- 


(a) 18 Jur. 883; 4 De G., Mac. & G. 732. 
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tioned in some of the other cases, about two statutes of an 
affirmative character. The first instance which is given in 
Sir Foulke Grevil’s case, is one in which the second Act 
was of a negative character, negativing the payment of any 
new duties, the first Act being special with regard to a par- 


ticular class of his Majesty’s subjects, merchants, who were 


carrying goods abroad, and who were thereby required, ac- 
cording to the then existing notion of the propriety of in- 
terference in trade, to bring back a certain quantity of bul- 
lion. The reason of the rule is manifest. The Legislature, 
in passing a special Act, has entirely in its consideration 
some special power which is to be delegated to the body 
applying for the Act on public grounds; and the preamble 
of every statute of this kind contains a recital of its being 
for the public convenience that the particular powers should 
be granted. When a general Act is subsequently passed, it 
seems to be a necessary inference that the Legislature doesnot 
intend thereby to regulate all cases not specially brought 
before it; but, looking to the general advantage of the com- 
munity, without reference to particular cases, it gives large 
and general powers, which in their generality might, except 
for this very wholesome rule of interpreting statutes, over- 
ride the powers which, upon consideration of the particular 
case, the Legislature had before conferred by the special Act 
for the benefit of the public. The result of a contrary rule 
of construction in this particular case would be, that the 
Legislature, having authorised the construction of the rail- 
way, so as to confer a public benefit upon a particular dis- 
trict through which it was to pass, would be supposed after- 
wards, by the general statute, to throw it into the power of 
a few trustees to say whether the railway should be made 
or not. The right which is now insisted upon by the trus- 
tees must go that length. The argument on this part of the 
case was no less than this, that, if the railway company 
wished to do what the Legislature has stated to be a great 
public benefit, namely, io widen the railway, and for that 
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purpose to have another pier planted. by the side of the 
present pier, and in the same line with it, this could not be 
done without the consent of the board of works for the Lime- 
house district. 


Lord Cottenham seems to have proceeded upon this prin- 
ciple of construction in The Attorney-General v. The Eastern 
Counties Railway Company (a), which was a case very ana- 
logous to the present, because there the parties were nearly in 
the same position as the parties here. There, it is true, the 
general Act of Parliament vested in certain parishes parti- 
cular rights, by which light and air were to be secured to 
them, through the instrumentality of commissioners appoint- 
ed by an Act of the 57 Geo. 3 in those parishes. A railway 
Act was afterwards passed, directing the railway to be made 
in a certain manner, which might affect the light and air in 
some parts of the parishes, but expressly reserving all the be- 
nefits and privileges which had been conferred by the 57 Geo. 
3, as if the later statute had not been passed. Therefore the 
Legislature had both Acts within its purview. It was just 
as if the Act of the 57 Geo. 8 had been re-enacted, so as to 
override the special powers of the railway company. Lord 
Cottenham had no doubt as to the right of the company to 
make the specific works directed to be made; but he doubt- 
ed, and in that respect the case is important as an authority 
in this case, whether, under their general power to make 
stations, which were not specifically designated by the rail- 
way Act, the company had power to build them in such a 
manner as to interfere with the light and air. Possibly, 
there might have been modes of making the stations which 
would not interfere with the light and air. Lord Cotten- 
ham granted the injunction as to the stations, but he sent 
a case for the opinion of a Court of law upon the question 


(a) 2 Railw. Cas. 823, 
VOL, III. K K. J. 
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whether or not the company were authorised to make the 
stations; and the Court of Exchequer certified, that, if it was 
necessary or convenient for the use of the railway, they 
were authorised to make them(a), and thereupon the in- 
junction was dissolved. 


In the case before me I shall assume the question to be 
as to the building of the station only, because I am not sa- 
tisfied upon the evidence that what is being done is neces- 
sary for the widening of the railway. The wall which the 
company are actually building is not for the widening of the 
piers, or to support the girders for the widening of the rail- 
way, and I must take it to be for the station only. [His 
Honour referred to the terms of the railway Act, as above 
given, and continued :—] 


The company are not only empowered to make such 
works as were delineated on the plans and sections, but also 
such stations, works, and conveniences as were connected 
therewith. It is proved that there is an enormous quan- 
tity of traffic coming to this railway. It is said there are 
300 trains a day passing, and the company require additional 
space for the accommodation of this traffic. [His Honour 
then referred to some other points not of public interest, and 


he read sect. 247 of the Metropolis Local Management Act, 
and continued :—] 


The object of that is plain. There were numerous local 
Acts of Parliament relating to the metropolis, by which 
vestries, commissioners, and other bodies had certain powers 
given to them. These powers, by the Metropolis Local 
Management Act, were transferred to the new body; and 
this section proceeds to repeal all those Acts, although the 


(a) 10 M. & W. 263. 
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powers vested in the old commissioners are transferred si- 
multaneously with the repeal to the new managing body. 
The special railway Act, directing specific things to be done 
for the purpose of giving increased accommodation for the 
railway, not having the slightest analogy to any thing which 
was contained in the Metropolis Local Management Act, or 
to the powers or authorities vested by that Act in the 
managing body, cannot be considered to be within the pur- 
view of sect. 247. By sect. 244, it is said, that all the pow- 
ers vested in the Commercial-road trustees are now vested 
in the managing body under the Metropolis Local Manage- 
ment Act; and that sect. 177 of the Act relating to the 
Commercial-road empowered the surveyor to be appoint- 
ed by the trustees, from time to time to remove all obstruc- 
tions to the road, in terms which would have enabled them 
to interfere with the building of this station, and the board 
of works claim the benefit of the power thus given to them 
under the Act relating to the Commercial-road. These 
are two special Acts of Parliament, both directed to the 
same locality. The clause giving to the Commercial-road 
trustees this power was before the Legislature in passing 
the special railway Act, as well as the Metropolis Local 
Management Act, because the railway company were obtain- 
ing the authority of Parliament for widening their bridge over 
the road, and they must have given notice of this to the trus- 
tees of the road. I must take the Commercial-road trustees 
either to have been present, or to have had the power to be 
present, at the time the Act for widening the railway was 
passed, and to have had an opportunity, if they had thought 
fit, of preventing any dealing with the property, which they 
must have known to have been close to the road which was 
under their control, and they might then, if they had 
thought fit, have insisted upon having the same power over 
it as had been given them by their general Act; but they 


have not done so. 
K 2 
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1856. On these grounds I think that the whole object of the 
: Legislature would be frustrated, if I held that the Defen- 


Tur LONDON 


& Brackwatt dants had the power to prevent the erection by the railway 
ag oe company of a station so obviously convenient, to say the 


yee least, if not actually necessary. But this is not the hear- 


District ing, and I must take an undertaking from the Plain- 
BoarD OF 


Works. tiffs to abide by any order the Court may make at the 
Judgment. hearing. 


The Plaintiffs must pay the costs occasioned by the no- 
tice of motion, which they gave before amending their bill, 
as of an abandoned motion. 


—>— 
ee 
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Dede Con: By indentures of lease and release, dated 1778, being a 
struction— settlement made subsequently to the marriage of John 
Contingent 


Remainders— Lewis and Anne his wife, lands in the county of Caermar- 
Trust to pre- 3 4 5 2 : 
ee See then, and of which John Lewis was then seised in fee sim- 
in Fee— Estate . 

pur autre vie, Pe, were released and conveyed to Jones and Nicholas, 


Limitation in a deed to trustees “and their heirs,” (without words restricting it to the lives 
of preceding tenants for life), upon trust to preserve contingent remainders :—AHeld, that, 
although the omission of such words was probably an oversight, yet, the instrument being 

[O) 4 deed, the Court could not construe the limitation as restricted, notwithstanding an 
estate in fee was a larger estate than was required for the purposes of the trust, and the 
limitation was repeated in a subsequent part of the deed, and was followed by a term of 
years in a third party, upon trust to raise portions, and by a power for the tenants for life 
to grant leases. 


To justify the Court in restricting such a limitation by deed to an estate pur autre vie, it 
must be shown that the intention of the parties, as manifested by the deed, cannot be car- 
ried into effect, unless the limitation be so restricted. 

Distinction in this respect between deeds and wills. In the latter, a greater latitude is 
allowed in the construction of legal terms, the testator being supposed inops consilii. 
Voluntary Settlement—Stat. 27 Eliz. c. 4—Fraud. 


Purchaser for value from the heir not entitled, under 27 Eliz. c. 4, to set aside voluntary 
conveyance by ancestor. 


Burrel’s case (6 Rep. 72), explained, and Jones (lessee of Moffett) v. Whittaker, (1 Long. 
& Town. 141), observed on. 
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their heirs and assigns, to such uses as John and Anne 
should jointly appoint; and in default of such appointment 
to the use of John for life, with remainder to the use of 
Anne for life ; and from and after the determination of the 
said several estates for life, by forfeiture or otherwise, to 
the use of the said Jones and Nicholas, “and their heirs 
and assigns,” in trust to preserve and support the contin- 
gent estate and estates, uses and remainders, thereinafter 
limited and created, from being defeated and destroyed; and 
for that purpose to make entries and bring actions, as occa- 
sion should require; but nevertheless to permit John and 
his assigns during his life, and Anne during her life, if she 
should survive him, to receive the rents and profits; and 
from and immediately after the decease of the survivor of 
John, and Anne his wife, to the use of William Lewis, his 
executors, administrators, and assigns, for a term of 100 
years, upon the trusts thereinafter mentioned; and after the 
determination of the term of 100 years, and without pre- 
judice to the same, but subject thereto, to the use of Thomas 
Lewis, the son of John Lewis, and his assigns, for life; and 
from and immediately after the determination of that es- 
tate for life, by forfeiture or otherwise, to the use of the said 
Jones and Nicholas, and their heirs, in trust to preserve 
contingent remainders (ut supra), but nevertheless to per- 
mit Thomas Lewis and his assigns, during his life, to re- 
ceive the rents and profits; and from and immediately after 
the decease of Thomas Lewis, to the use of the first and 
other sons of the said Thomas Lewis, successively in tail, 
with remainders over; and it was thereby declared, that the 
term of 100 years was limited to William Lewis, upon 
trust, by the ways and means therein expressed, to raise and 
levy, immediately after the decease of John Lewis and 
Anne his wife, the sum of 500. for the portion of Hester 
Lewis. 


The indenture of release contained the usual powers for 
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the several tenants for life to demise.the premises for terms 
not exceeding twenty-one years. 


In 1786, John Lewis died intestate, and leaving Thomas 
Lewis, his only son and heir-at-law; Anne Lewis died in 
1792. 


The power of appointment, limited by the settlement of 
1778, was never exercised. 


The 501. directed to be raised for the portion of Hester, 
was raised and paid. The term of 100 years became at- 
tendant upon the inheritance, and was afterwards extin- 
guished, 


By indentures of lease and release, dated 1798, bemg the 
settlement made previously to the marriage of Thomas 
Lewis and Elizabeth his first wife, and by a recovery suf- 
fered in pursuance thereof, Thomas Lewzvs, in consideration 
of the marriage, and of a portion of 150/. paid him by the 
father of Llizabeth, purported to settle the same estates to 
the use of himself for life, with remainder to Elizabeth for 
life, with remainder (subject to the terms for raising por- 
tions for younger children) to the first and other sons of the 
marriage successively in tail, with remainder to the daugh- 
ters as tenants in common in tail, and if but one, then to 


such only daughter in tail, with remainder to his own right 
heirs. 


There was issue of this marriage two children, John, who 
died in 1820, a bachelor, and a daughter, who died in 


1845 intestate, and leaving the Defendant her eldest son and 
heir-at-law. 


Elizabeth died in 1798; and, in 1800, Thomas married a 
second wife, by whom he had one son, Henry, who died, 
leaving the Plaintiff his heir-at-law. 
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In 1853, Thomas Lewis died, and, upon his death, the 
Defendant entered into possession of the premises. 


The bill charged, that the recovery suffered by Thomas 
was ineffectual to bar the remainders expectant upon his 
life estate, under the settlement of 1778. The prayer of 
the bill was for a declaration, that the Plaintiff was entitled 
as tenant in tail in possession under the settlement of 1778; 
and for the usual consequential relief. 


It appeared, that, in 1828, Thomas Lewis and Henry, 
then his eldest surviving son, joined in mortgaging the pre- 
mises for a term of 500 years to one Hvans, to secure 1401. 
and interest; and the mortgage contained a covenant by 
Thomas Lewis (which, however, was never performed) to 
suffer a recovery “so as to bar the estate tail of the said 
Henry Lewis, and all remainders over, and enlarge the 
same estate tail into an estate in fee simple.” 


Mr. Willcock, Q.C., and Mr. Renshaw, for the Plaintiff:— 


The issue of the first son of Thomas Lewis being speut, 
the Plaintiff is entitled under the limitation in the settle- 
ment of 1778 to the second son and the heirs of his body. 


It will be argued, that the Plaintiff’s claim is barred by 
the recovery suffered by Thomas Lewis in 1798, before his 
first marriage, and when, therefore, all the remainders to his 
sons and daughters were contingent and destructible by 
his act; but that consequence was prevented by the limita- 
tion to trustees to preserve contingent remainders, which 
being to them “ and their heirs and assigns,” 
words restricting it to the lives of preceding tenants for 
life, vested in the trustees the whole legal fee, so that the 
remainders were equitable only, and consequently inde- 
structible. 


without any 
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It will be said, that the omission of words restricting the 
limitation to an estate pur autre vie was an oversight, and, 
an estate in fee being larger than was required for the pur- 
poses of the trust, the Court, in aid of an implied intention, 
will insert words so restricting it, as in Doe dem. Compere 
v. Hicks (a). But that case arose upon a will, and here 
the limitation is by decd; and where by deed an estate is 
limited in terms proper to create a fee, and there is not in 
the deed clear evidence of an intention so inconsistent with 
that limitation as to require its restriction, the Court can- 
not insert words for that purpose: Colmore v. Tyndall (6). 
There, as here, the purpose of the limitation was to preserve 
contingent remainders, and an estate in fee was, therefore, 
larger than was essential to the purpose of the limitation; 
and there also, as here, the limitation was needlessly re- 
peated; but those circumstances were held insufficient to 
justify the Court in restricting the estate in the trustees to 
an estate for life. Curtis v. Price (c) will be cited; but 
there the limitation in fee to the trustees to preserve was 
followed by another limitation to the same trustees for a 
term of years,—“a limitation of a very distinct character, 
for important purposes, and which could not arise at all if 
the trustees had the fee in them. They were two incon- 
sistent and incompatible limitations. One or the other 
must fail:” per Aleaander, ©. B., commenting on Curtis v. 
Price in Colmore v. Tyndall (d); and a contrary deci- 
sion would have defeated the indisputable object of the 
deed: per Sir William Grant, M.R., in Curtis v Price (e); 
and it was on a precisely similar ground, that the late case 
of Beawmont v. The Marquis of Salisbury(f) was decided. 
Both those cases, therefore, fall within the exception. 


Two other, and independent, grounds of defence are in- 


(a) 7D. RB. 433. (d) 2 Y. & J. 622. 
(6) 2 Y. & J. 605. (e) 12 Ves. 101. 
(c) 12 Ves. 89. (f) 19 Beav. 198, 
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dicated by the answer: first, that, by the 27 Eliz. c. 4, the 
settlement of 1'778, being voluntary, is void as against the 
Defendant claiming as a purchaser for value from Thomas, 
the heir of the settlor; and secondly, the Statute of Limi- 
tations. 


The first of these grounds is untenable: Parker v. Car- 
ter(a), Doe d. Richards v. Lewis(b), Doe d. Newman v. 
Rusham(c). The ground on which the statute of Elizabeth 
avoids voluntary settlements in favour of a purchaser for 
value from the settlor is this, that the vendor had in hin, at 
the time of the sale, an estate which he could convey to 
such a purchaser: per Lord Campbell, C.J., in Doe d. New- 
man v. Rusham (d). “But it does not follow,” Lord 
Campbell goes on to say, “that the settlor has any estate 
in him which he can convey to any but a purchaser for va- 
lue. Heclearly has not any such estate.” Here, therefore, 
the heir, Thomas Lewis, had, in truth, no estate in him; 
and, therefore, could not possibly pass any to a purcha- 
ser (¢). 


Equally untenable is the defence attempted on the ground 
of the Statute of Limitations, the possession of Thomas 
Lewis being consistent with the limitations in the settle- 
ment of 1778 up to his death, which did not occur till 
1853. 


They cited also, in reference to the first point, Rochfort 
v. Fitzmaurice (f). 


Mr. J. Hinde Palmer (in the absence of Mr. Rolt, Q. C.,) 
for the Defendant :— 


Even if the Defendant were bound by the voluntary 


(a) 4 Hare, 409. (d) 17 Q. B. 733. ~~ 
(b) 11 C. B. 1035. (e) Id. 734,735. 
(c) 17.Q. B. 723. (f) 2 Dru. & War. 1, 16: 
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settlement of 1778 (which we submit he is not), still he 
would be entitled to the estates in question. The Plaintiff 
has not shewn, that it was necessary, in order to effectuate 
the intention of the parties, that the trustees should take 
the fee. So far from that being capable of being shewn, it 
was manifestly the intention of the parties to restrict the 
estate in the trustees to an estate pur autre vie. The omis- 
sion of the words requisite for that purpose was an over- 
sight; and the Court, therefore, will read the instrument, al- 
though a deed, so as to carry into effect the intention of the 
parties. In this respect there is no difference between a 
deed and a will. In construing either, the question is one 
simply of intention. 


The Vice-CHANCELLOR.—Lord C. B, Alexander, in Col- 
more v. Tyndall, seems to lay down a different rule. Ac- 
cording to him, nothing short of an Act of Parliament can 
put words into a deed which are not there, unless you shew 
an intention, clearly and distinctly expressed in the deed 
itself, which must fail unless such words are introduced (a). 
If you shew that, it will be a different matter. 


Mr. J. H. Palmer.—In Colmore v. Tyndall, the Court 
was not satisfied that it was the intention of the parties to 
restrict the estate in the trustees to an estate pur autre vie. 
And other authorities bear out the proposition, that, in con- 
struing a limitation of this kind, whether in a deed or will, 
if the intention be clear, it must prevail: Sanders on Uses, 
vol. 2, pp. 48 et seq.; and Sir William Grant in Curtis v. 
Price (b), commenting on Doe v. Hicks and Venables v. 
Morvis(c). Here, as in Doe v. Hicks, “the intention must 
have been to limit only during the lives of the several tenants 
for life, as the settlor has repeated the limitation each time 


(a) Per Alewonder, C.B., 2 Y. (6) 12 Ves. 100. 
& J. 622. Oi Ty Rr 3420438: 
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that he limited estates for life :” per Sir William Grant in 
Curtis v. Price (a). Here, as in Doe v. Hicks and Curtis 
v. Price, “ the object for which the estate was given to the 
trustees did not require it to endure any longer, the object 
being to preserve contingent remainders:” per Sir William 
Grant in Curtis v. Price. 


The Vick-CHANCELLOR.—In Curtis v. Price, Sir Wil- 
ham Grant found also two clearly inconsistent limitations, 
both contained in the same deed—the limitation to the 
trustees, which purported to pass the fee, and a limitation 
to the same trustees for a term of years, which could not 
arise consistently with the estate in fee to the same trustees; 
and, as he says, the intention not only would not be answer- 
ed, but would be contradicted. 


Mr. J. H. Palmer.—That was one ground ; but Sir Wil- 
liam Grant relied also on the other, viz. that there was no 
necessity to give the trustees more than an estate pur autre 
vie ; a circumstance which, as he says, distinguished that 
case from Venables v. Morris, where it was essential for 
the trustees to have the fee, and not merely an estate during 
the life of the wife, because the deed gave her a power of 
appointment; and, “in the execution of that power, she 
would have occasion to make contingent limitations ; and, 
therefore, the estate was very properly left absolute in the 
trustees to support those possible contingent limitations :” 
per Sir William Grant in Curtes v. Price. 


The VicE-CHaNncELLoR—In Wykham v. Wykham (6), 
Lord Eldon scarcely seems to agree with Sir William Grant 
in that view of Venables v. Morris. 


Mr. J. H. Palmer.—Here, not only was there no neces- 


(a) 12 Ves. 100. (b) 18 Ves. 422. 
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sity for the fee being in the trustees, but the construction 
which would give them a fee is inconsistent and incompa- 
tible with the other provisions of the deed. This is shewn 
not merely, as in Doe v. Hicks, by the repetition of the li- 
mitation, purporting in terms to pass the fee to the trustees, 
which on the second occasion must be useless, if, on the 
former, it is construed strictly; but further, by two circum- 
stances, which distinguish the present from every other 
case, and, as we submit, are conclusive in our favour, viz. 
first, the term of 100 years in William Lewis ; and, se- 
condly, the power reserved to each successive tenant for 
life to grant leases of the estate. In the former, the words 
of the trust “upon trust to raise and levy” clearly shew 
that William Lewis was meant to take the legal estate,— 
an intention inconsistent with the Plaintiff’s construction, 
that, under the preceding limitation, the fee passed to the 
trustees for preserving contingent remainders; and, with 
regard to the second, it is clear that the power was ae grant 
legal, not merely equitable, leases. 


For these reasons, we submit, that the Court will read the 
estate in the trustees to preserve contingent remainders, as 
restricted to the life of the survivor of John Lewis and 
Anne his wife; and, if so, the contingent remainders are 
legal, and the recovery suffered by Thomas Lewis was effec- 
tual to bar the contingent remainder of the Plaintiff: and, 
consequently, even under the settlement of 1778, the De- 
fendant would be entitled. 


[He then contended, that, even if the Court should be 
against him on the former point, the Defendant, as a pur- 
chaser for value under the settlement of 1793 from Thomas 
Lewis, the heir of John, was entitled under stat. 27 Eliz. 
c. 4, to set aside the settlement of 1778 as voluntary. Upon 
this point he cited Burrel’s case (a), and read Lord St. 


(4) 6 Rep. 72. 
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Leonards’ observations upon it, from the 8th edit. of his 
“ Vendors & Purchasers.”’] 


The Vick-CHANCELLOR.—The facts in that case were 
very peculiar. The grandfather made leases to the father, 
who assigned them to trustees for his son, an infant, and 
with a colourable intent to pay debts. The grandfather 


_ died, the father entered and acted as owner, and neither the 


assignees nor the infant took any profit, or paid any debts. 
Then the father sold the fee, and covenanted that the lands 
should be cleared of all leases: and it was held, that the 
leases assigned in trust for the son, although created by the 


grandfather, were void against the purchaser from the father. . 


That is Lord St. Leonards’ statement of the case in his 
1ith edit. of the “Vendors & Purchasers” (a); and it is 
clear from that statement of it, that the circumstances were 
very peculiar. It was a kind of concurrent fraud in all the 
persons concerned. It is clear, from Lord St. Leonards’ 
remarks in the edition I have cited, that he considers that 
case as having been decided as it was, in consequence of the 
deed being fraudulent; and that all he says in connection 
with it as to the right of heirs and devisees to set aside vo- 
luntary settlements, is confined to transactions really fraudu- 
lent, or fraudulently kept on foot. He expressly says, “The 
rule has never been carried to this extent, that a father’s 
bond fide conveyance of the fee, or of any partial interest, 
although voluntary, can be set aside by a sale by the devisee 
or heir-at-law of the father. The rule properly confined to 
transactions really fraudulent, or fraudulently kept on foot, 
seems to be open to no solid objection, and it is not likely to 
be carried further” (6). It is quite clear that the rule must 
be so confined, otherwise the consequences would be most 


serious. 


Mr. J. H. Palmer.—But Lord St. Leonards goes on 


(a) Page 927. (b) Sugd. Vend. & Pur., 11th edit., p. 928, 
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to cite, without disapprobation, a recent case in Ireland, 
that of Jones (lessee of Moffett) v. Whittaker (a), where the 
contrary was held. 


The VicE-CHANCELLOR.—That case was cited and over- 
ruled in Doe d. Newman vy. Rusham; and you have the 
decision of the Court of Common Pleas, as well as that of 
the Queen’s Bench, the other way. 


Mr. J. H. Palmer.—Then, as to the third point, we 
contend that the possession of Thomas Lewis must be re- 
ferred to the deed of 1793; and the Defendant shewing 
possession adverse to the Plaintiff ever since that date, is 
entitled under the Statute of Limitations. 


The VicE-CHANCELLOR (to Mr. Willeock).—I shall not 
require a reply on Burvrel’s case, nor on the Statutes of 
Limitation. And as to Sir William Grant's observations 
in Curtis v. Price, it appears to me, that, looking to what 
Lord Eldon says in Wykham v. Wykham, and the distinc- 
tion there taken between a deed and a will, I cannot hold 
that the circumstances of its not being necessary for the 
purposes of this limitation, contained as it is in a deed, that 
the trustees should take more than an estate pur autre vie, 
and of the limitation to them in fee being repeated, are 
sufficient to warrant the Court in cutting down what is ex- 
pressly given to them, “their heirs and assigns.” The 
question is, whether or not the additional circumstance of 
the term of 100 years being afterwards limited to the other 
trustee, Welliam Lewis, is inconsistent with a previous 
limitation in fee to the trustees to preserve. 


Mr. Willcock, Q. C., in reply—It was not necessary, in 
order to carry into effect the intention of the parties in 


(a) 1 Longfield & Townsend's Irish Excheq. Rep. 141. 
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limiting the term, that William Lewis should have the 
legal estate. Consequently, it is not necessary for that pur- 
pose to insert words as the Defendant contends; and, in 
construing a deed, words may never be inserted, unless they 
are necessary to carry out the manifest intention of the 
parties as shewn by the deed: Colmore v. Tyndall, and per 
Lord Kengon, ©. J., in Venables v. Morris. Here, not only 
are the words in question unnecessary, but the insertion of 
them would sacrifice the general intent of the settlor, viz. 
that the settled estates should be enjoyed by the persons 
designated. 


Then, as to the power for the tenants for life to grant 
leases,— 


The VicE-CHANCELLOR.—You need not address yourself 
to that point. Isherwood v. Oldknow (a) shews that the 
lessee would come in under the estate of the party by whom 
the power was created. 


Judgment reserved. 


Vick-CHANCELLOR Sir W. PAGE Woop:— 


I have taken time to consider the question upon which I 
reserved judgment in this case, on account of the high au- 
thority cited by the Defendant’s counsel in support of his 
proposition, that, in construing a limitation like the one in 
question, the Court will follow the same rule of construction 
whether the limitation be contained in a deed or in a will, 
and, in either case, will look at the whole instrument to see 
whether it be necessary, in order to carry into effect the in- 
tention of the parties, that more than an estate pur autre vie 
should pass; and, where no such necessity is apparent, will 


(a) 3M. & Selw. 382, 404, 405. 
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construe the limitation, whether in a deed or will, as 
restricted to such an estate. 


The question has arisen less frequently than might have 
been expected, considering the frequency of the error.—I 
say ‘error, because no one can doubt that the omission to 
add words restricting the limitation in question to an estate 
pur autre vie was an oversight. 


The limitations in the settlement are these :—[ His Honour 
read the limitations in the settlement of 1778, as stated 
above] ;—and the question upon which I reserved judgment 
is, whether, in construing this deed, the Court can read the 
first limitation to the trustees, “their heirs and assigns,” 
upon trust to preserve contingent remainders, as if words 
were added restricting that limitation to the life of the sur- 
vivor of the preceding tenants for life. 


With regara to the authorities upon this question, I am 
not aware that they have at present gone beyond what I 
am about to state. 


In Venables v. Morris (a), Lord Kenyon, ©. J., held, that, 
in that particular case, the trustees must be held to take the 
fee. In discussing that case, he assigns no reason for his 
decision ; but in the subsequent case of Doe v. Hicks (b)—a 
case in which the instrument in question was a will—he 
says, he had come to that decision because “ there” (meaning 
in Venables v. Moriis) “it was absolutely necessary that the 
fee should be in the trustees,’ giving as the reason, that the 
tenant for life had a power of appointment, and if, in exer- 
cising that power, she had introduced any contingent re- 
mainders, they might all have been defeated if the uses were 
not executed in the trustees. Then he adds this other 


(a) 7 T. R. 342, 438. (6) 7'T. RB. 433, 437. 
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observation—which was also relied upon in argument, as 
shewing that a limitation like the present will be cut down, 
pesber in a deed or in a will, unless it be shewn to be 
necessary in order to effectuate the intention of the parties, 
—“on the same principle, therefore, that it was necessary in 
that case that the trustees should have the legal estate,” 
(meaning the legal estate in fee), “to answer the intention 
of the parties, I think it is not necessary in this case, that 
they should take the legal estate for a longer term than 
during the lives of the tenants for lives, since this construc- 
tion will best answer the intention of the testator.” 


In consequence of Lord Kenyon having made that state- 
ment as to the reasons for his decision in Venables v. Mor- 
ris and Doe v. Hicks, Sir William Grant, M.R., refers to the 
case of Doe v. Hicks as supporting his judgment in Curtis v. 
Price (a),—where, as I shall presently shew, and as he him- 
self observed in his judgment, it was absolutely necessary to 
construe a limitation to trustees and their heirs as restrict- 
ed to the life of a tenant for life; for that limitation bemg 
followed by another to the same trustees for a term of years, 
which, as he says (b), could not arise if the former carried 
the fee, in order to give effect to the term, it was absolutely 
necessary to restrict the limitation in fee. Referring, how- 
ever, in his judgment in that case to Doe v. Hicks, he 
describes it as a case very much in point, the limitation to 
trustees having there, he says, been construed to operate 
only for the lives of the tenants for life, upon two grounds, 
first, that the object for which the estate was given did not 
require it to endure any longer,—the object being to preserve 
contingent remainders; and, secondly, that the intention must 
have been to limit the estate, at least the party must have un- 
derstood himself to be limiting it, only during the lives of 
the several tenants for life, as he repeated the limitation each 


(a) 12 Ves. 89. (b) Td, 101. 
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time that he limited estates for life; and then he adds this 
passage, to which I was referred by the counsel for the de- 
fence, as shewing that there was no difference in this respect 
between the rules to be followed in the interpretation of Pods 
and wills, and that in both the fee will be cut down, unless 
shewn to be necessary to the purposes of the deed :—* That,” 
he says, “I admit, was the case of a will: a case, however, 
a short time before upon a deed is there cited, which gave 
Lord Kenyon occasion to state the ground upon which the 
former case was decided more particularly than upon the 
argument of that case. The other case is Venables v. Mor- 
vis, in which the Court held that they could not read the 
deed as if the words, ‘during the life of Hannah Morris’ 
were inserted. But Lord Kenyon stated the ground of the 
difference to be, not that the one case was upon a will, the 
other upon a deed; but that in the one case the construction 
was necessary to give effect to the apparent intention, in the 
other it was not necessary.” 


Now, in Doe v. Hicks, the devise was simply “unto,” not 
“to the use of,’ the trustees and their heirs; and, according 
to the rule stated by Parke, B., in Barker v. Greenwood (a), 
as applicable at the present day to the case of wills, the 
trustees under such a devise would take only so much of 
the legal estate as the purposes of the trust required,—in 
other words, would take only an estate during the life of the 
preceding tenant for life, that being all that was requisite 
for the purposes of the trust to preserve contingent remain- 
ders. 


When Lord Eldon had to consider this point in Wykham 
v. Wykham(6), he does not appear to have been satisfied 
with those observations of Lord Kenyon and Sir William 
Grant in reference to Venables vy. Morris. He first adverts 


(a) 4M. & W. 429. (b) 18 Ves. 395. 
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to the well-known distinction which has at all times pre- 
vailed as to the construction of deeds and wills, and which 
I have always understood to be this, that, although in both 
cases the Courts look to the intention of the parties, yet in 
construing a deed, unless there be in the deed some manifest 
contrariety or contradiction, rendering a different interpre- 
tation necessary in order to effectuate the intention of the 
parties, the Courts are guided by the strict legal meaning of 
words; but, in the case of a will, the testator is supposed to 
have been inops consilii, and on that ground a greater la- 
titude is allowed in the construction of legalterms After 
adverting to that doctrine as to the construction of wills, Lord 
Eildon goes on to make the following remarks in reference to 
the observations in Venables v. Morris and Curtis v. Price: 
—“T observe, in Venables v. Morris, Lord Kenyon had a 
good deal of difficulty to say that those words ‘to trustees 
and their heirs’ would not create a fee; and accounts for it 
in a subsequent case,” (meaning Doe v. Hicks), “not by ex- 
pressing an opinion that the estate could not be abridged 
even in a deed; but thus, that, in that case, he thought it 
necessary, as the Master of the Rolls in a subsequent case,” 
(meaning Curtis v. Price), “seems to consider it, that the 
trustees to preserve contingent remainders should have an 
estate in fee, on account of the power of appointment the 
wife had. If that observation is duly applied to that case, the 
question becomes very material, whether, on account ofsuch 
a power, a limitation in a deed is to be construed to import 
less than it expresses: a question which I cannot represent 
as quite settled. If the ground upon which it is there re- 
presented to be necessary to consider the estate as an estate 
in fee can be supported upon looking to the cases,—which, 
perhaps, is not quite to be admitted, considering that there 
was, prior to that power, an estate tail actually vested in the 
wife herself, subsequent to the limitation to those trustees, 
by virtue of which estate she would have been entitled to 


call for a conveyance from the trustees,—it appears to me 
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very difficult to maintain the point, that, im « deed, this 
doctrine of implication is to be so applied.” 


That passage from Lord Eldon’s judgment certainly does 
seem to me a strong authority, in opposition to what was 
pressed upon me, that there is no difference in this respect 
between a deed and a will. 


In Curtis v. Price, Sir William Grant, no doubt, took 
notice of the circumstance, that it was not necessary, for the 
purpose of the trust, that the trustees should take more 
than an estate pur autre vie; but there was also in that 
case, as I have already remarked, this most important cir- 
cumstance, making it absolutely necessary that the fee 
should be cut down. ‘There the limitation of the fee to the 
trustees was followed by a limitation to the same trustees 
for a term of years, a limitation which could not arise at all, 
if the trustees had the fee in them by virtue of the preced- 
ing limitation. The two limitations were inconsistent and 
incompatible. One or the other must fail(a). And that 
circumstance was expressly relied on by Sir William Grant” 
in adopting the Plaintiff's construction cutting down the 
fee. He says, after noticing the two limitations to the same 
trustees, “The intention not only would not be answered, 
but would be contradicted, unless the Plaintiff’s construc- 
tion is put upon the general words of the limitation“to the 
trustees(b). And ina precisely similar case, Beawmont v. 
The Marquis of Salisbury (c), Sir John Romilly, M.R., 
followed that decision. 


Then, in Colmore v. Tyndall (d), there was not only the 
circumstance that the estate given to the trustees was larger 
than seemed essential to its purpose; but there algo, as here, 


(a) See per Alexander, C. B., in (6) 12 Ves. 101. 
Colmore v. Tyndall, 2 Y. & J. (c) 19 Beav. 198. ~~ 
622, (d) 2¥.& J. 608. 
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the settlor had repeated the limitation in fee to the trus- 
tees to preserve,—a repetition which was unnecessary if they 
took the fee on the first occasion. But Alexander, O.B,, 
said, that those circumstances, whether taken separately or 
even united, did not convey to his mind distinct evidence 
that it was the intention of the parties to the deed, that the 
trustees should take merely estates pur autre vie, and would 
not justify him in inserting words in order to diminish their 
estate. The second limitation to the trustees was not, he 
said, incompatible or inconsistent with the preceding one; 
and clearly it was not. All that could be said of it was, 
that it was a needless repetition, and that is all which can 


be said of the corresponding limitation here. 


Following that authority and Wykham v. Wykham, I 
must hold that it is not sufficient ground for restricting the 
estate here limited to the trustees, “their heirs and assigns,” 
to an estate pur autre vie, that the estate so limited seems 
larger than was essential to its purpose, or that the limita- 
tion has been unnecessarily repeated. 


In this case, however, two additional circumstances were 
relied upon in argument as taking the case out of the 
authorities I have mentioned, viz. the circumstance of a 
term of 100 years being limited to William Lewis subse- 
quently to the limitation in fee to the trustees to preserve 
contingent remainders, and the power to grant leases re- 
served to the successive tenants for life. 


With regard to the first of these, the term of 100 years, 
it is not, as in Curtis v. Price, a term limited to the same 
trustees to whom the preceding limitation purports to pass 
the fee, but to a distinct person; and I cannot say that such 
a limitation is incapable of taking effect as an equitable 


term. 


And, as to the second circumstance, the leasing power 1 
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the successive tenants for life, my impression is, as I inti- 
mated during the argument on the ‘authority of Isherwood 
v. Oldknow, that estates created by virtue of those powers 
would override all the other limitations in the deed, such 
estates taking effect out of the estate from which the power 
is derived, and enuring as limitations of the use in pursu- 
ance of the power(a). And even if that were not the 
case, the same argument would apply as that which disposes 
of the former objection as to the term in William Lewis, 
that such estates would be capable of taking effect as equit- 
able terms. 


It appears to me, therefore, that neither in the limitations 
which have been relied on by the Defendant’s counsel as 
grounds for cutting down the limitation in fee to the trus- 
tees, nor in any other part of the settlement—and it is to 
the settlement alone that I can look in determining this 
question—is there anything indicative of an intention so in- 
compatible or inconsistent with the fee being in the trustees, 
that it cannot take effect unless the fee be so restricted; 
and upon the authorities it is clear, that, unless such an in- 
tention be manifested by the deed, the Court is not justified 
in putting such a construction upon a limitation like the 
present. 


The only remaining points raised for the defence are those 
upon which I did not hear a reply, viz. as to the Defend- 
ant’s right to defeat the settlement of 1778 as being a vo- 
luntary settlement, and as to the Statute of Limitations. 


As to the first, the Defendant claims under what he 
alleges to be a conveyance for valuable consideration, exe- 
cuted by the heir of the settlor. But I have no conception 
that any such claim can be sustained. I have no conception 


(a) See per Bayley, J., in Isherwood v. Oldknow, 3 M. & Selw. 404, 408. 
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that either an heir or a devisee can, by a conveyance 
for valuable consideration, set aside a settlement made 
by his ancestor or testator, however voluntary. The real 
truth is, as it was put by Lord Campbell in Doe d. New- 
man v. Rusham, that, in such a case, neither heir nor 
devisee ever had any estate to convey. The only ground 
for a contrary notion is that supposed to be found in Burrel’s 
case; and it is clear from Lord St. Leonards’ statement of 
that case in the last edition of his “ Vendors & Purchasers,” 
that Burrel’s case was one of fraud; and the Judges, by de- 
ciding otherwise than they did, would have given eftect toa 
fraudulent combination between the ancestor and heir to 
defeat the purchaser. 


As to the Statute of Limitations, it is clear that the 
statute would not bar until twenty years from the death of 
Thomas Lewis. For, here, independently of the consider- 
ation, that, Thomas Lewis being tenant for life under both 
instruments—the settlement of 1778 and that of 17938— 
his possession would be referred to the former, even if he 
had done no act in recognition of that instrument, I have 
the additional circumstance that the settlement of 1778 has 
been expressly recognised by Thomas Lewis. In 1828, 
Thomas Lewis actually dealt with this property as tenant 
for life under the settlement of 1778, executing a mortgage 
in that year with the concurrence of the son, through whom 
the Plaintiff claims, and covenanting to suffer a recovery to 
bar this very entail. 


It appears to me, therefore, that all the points raised for 
the defence have failed, and there must be a decree accord- 
ing to the prayer of the bill, with this addition only, that 
the Plaintiff is entitled “for an equitable estate.” And, as 
to costs, the title which the Defendant has attempted to set 
up was one acquired by tort, and it has failed: under these 
circumstances, the Defendant must pay the costs of the 


suit. 
Decree accordingly. 
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Ina settle- 
ment, the éx- 
pression ‘in 
case she (the 
wife) had died 
intestate and 
unmarried,” 
—held equiva- 
lent to ‘in 
case she had 
died intestate, 
and a widow.” 
Accordingly, 
under a limit- 
ation, at the 
wife’s death, to 
the persons 
who, in the 
event above 
mentioned, 
would have 
been entitled 
to her personal 
estate :—Held, 
her first hus- 
band having 
died without 
issue, that her 
children by a 
second hus- 
band, who sur- 
vived her, were 
the persons 
designated. 


Dictum on 
this subject in 
Smith Vv. Sinith, 
(12 Sim. 326, 
327), disap- 
proved, 
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In rE SAUNDERS’ TRUST. 


By an indenture of settlement, made shortly after the mar- 
riage of Richard Saunders and Charlotte bis wife, 24008. 
Consols then belonging to Sawnders, and 5001. then about 
to be received by Charlotte or by Sawnders in her right 
from the executors of the will of her late father, and all 
future moneys to be received by her or by Sawnders in 


cher right under the same will, were settled, as to the 24001., 


upon trust to pay the dividends to Sawnders for life, and 
after his death to Charlotte for life, and after her death 
upon trust for the children of the said marriage; and in de- 
fault of any such child, upon trust for the next of kin of 
Saunders, according to the Statute of Distributions; and as 
to the 500/., and all other the moneys aforesaid, upon trust 
to invest as therein mentioned, and to stand possessed there- 
of, and of the stocks, &c. upon which the same should be 
invested, upon trust to pay the dividends to Charlotte for 
life, free from any control of her husband, and after her 
decease to Saunders for life; and after the decease of the 
survivor, upon trusts for the children of the marriage: And 
it was thereby declared, that, in case there should be no 
child of the said marriage, who, by virtue of the trusts 
thereinbefore declared, should become entitled to a vested 
interest in the last-mentioned sums, the same, or such part 
thereof as should not have been applied for the maintenance 
and advancement of any child of the said marriage by vir- - 
tue of the trusts therein contained, should be “in trust for 
the person or persons who, at the time of the decease of the 
survivor of them the said Sawnders and Charlotte his wife, 
would have been entitled to the personal estate and effects 
of the said Charlotte, in case she had died intestate and 
unmarried.” 
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The trustees received the 5001. together with an addi- 
tional 100/., under the will, and invested both sums in the 
purchase of 6491. 10s. 6d. Consols. 


Saunders died, and there was no issue of his marriage. 
Charlotte afterwards married George May, and died, leav- 
ing two children by him, both infants. 


The trustees having paid the fund into Court under the 
Act 10 & 11 Vict. c. 96, the infant children, by May their 
father and next friend, now presented a petition, praying 
that a moiety of the residue of the 6491. 10s. 6d., after pay- 
ment of costs, might be carried over to the separate account 
of each infant, and to have the dividends accumulated. 


Mr. Sandys, for the Petitioners, contended, that the word 


- “unmarried” was to be construed as referring to the first 


marriage, and to that only, and as equivalent to “not being 
at the time of her death the wife of Sawnders,” “not leay- 
so that Sawn- 
ders, but no after-taken husband, was excluded. If so, May 
as the second husband was entitled, and he waived his right 


” 


ing Saunders her husband her surviving; 


in favour of his children. 


But if both husbands were alike excluded, the word “un- 
married” being capable of two other interpretations, “a 
spinster,” or “a widow,” the Court would adopt the latter, 
and not deprive of their right to representation children, 
whom it could never have been the intention of the parties 
to the settlement to exclude. ; “i 


He cited In ve Norman’s Trust (a) and Pratt v. Ma- 
thew (b). 


(a) 3 De G., Mae. & G. 965. (6) 2 Jur, N.S., 1055. 
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Mr. W. A. Collins, for brothers and sisters of Charlotte, 
contended, that the word “ unmarried ” must be construed 
strictly, as equivalent to “without ever having been mar- 
ried,” i.e. “a spinster.” The limitation in question was 
precisely in the words recognised by Lord Commissioner 
Shadwell, as proper to designate the persons entitled under 
the Statutes of Distribution other than children: Elmsley 
v. Young (a) and Smith v. Smith (b). In the latter, the 
clause was “in trust for his next of kin according to the 
Statutes of Distribution, and as if he had died intestate ;” 
and the Vice-Chancellor observes, “It is impossible to read 
the clause in which the ultimate trust is expressed, without 
seeing that the person who framed it has omitted one or two 
words, which are generally inserted in clauses of the like na- 
ture, and which have been at last adopted for the purpose of 
excluding any question. Ifthe draftsman had only gone on 
to say, ‘asif thesaid Alexander Falconer had departed this 
life intestate and unmarried, then it would have been 
quite clear what was meant: the children would have been 
excluded. But there is an omission of those two words, 
which have been introduced for the purpose of determining 
what next of kin are to take. .... The language which 
has been adopted by conveyancers, has been adopted for the 
purpose of excluding the question.” In Maberly v. Strode(c), 
the Master of the Rolls says, “I dv not know that the word 
‘unmarried’ was ever used in that sense,” (meaning in the 
sense of ‘not married at the time,’ ‘a widow,’ or ‘ widower’), 
“except in the single instance of the Statute upon Settle- 
ments, 3 Will. & M. ¢.11 (d), where the Legislature certain- 
ly thought fit to use it in that sense; but there they used it 
with such additions as put the meaning out of all doubt; 


(a) 2 My. & K. 787. are, “If any unmarried person, 
(6) 12 Sim. 326, 327. not having child or children, 
(c) 3 Ves. 450, 452, 454. shall be lawfully hired,” &e. 


(2) The words of the statute 
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| for, if it was not used in that sense, the man could have had 
no child or children. But, notwithstanding it is so used 
there by the Legislature, the question here is, what is the 
common and usual meaning of it in a will, or the common 
acceptation of it in language? If legacies or annuities are 
given to unmarried daughters, which is a very common way, 
could they go to widowed daughters? Certainly it never 
has been so considered, and I believe is not the usual sense 
in which testators, or persons in common language, use it. 
It must mean such as have never had a husband at all. If 
that is the common acceptation, there is nothing in this will 
to induce the Court to put an unusual construction upon it.” 
Accordingly, in a very recent case, In ve Thistlethwayte’s 
Trust(a), where there was a bequest of 1000J. to the testa- 
tor’s daughter at her mother’s decease “if she should be 
then unmarried,” the Lords Justices held, that the word 
“unmarried”? must be construed as “ never having been 
married ;” and, the daughter having married in the lifetime 
of her mother, it was held that the legacy never became 
due. 


In Re Norman, and in the other case cited contra, the 
construction was necessarily different; for, in the former, the 
settlement made no provision for children, and in both the 
strict construction would have excluded the very issue for 
whom the settlement was intended to provide. Here, there 
is an express provision for the children of the first marriage, 
and no second marriage was then in contemplation. 


Mr. W. H. Melvill for the trustees. 


A reply was not heard. 


(a) 1 Jur., N.S., 881. 
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VicE-CHANCELLOR Sin W. PAGE Woop :— 


T am satisfied, that, in this case, I am clearly bound by 
the decisions; and that those decisions,—if I may be allow- 
ed to say so,—are founded upon sound reasoning. 


In the case of a will,—where a legacy is given by will to 
a daughter, who, at the date of the will, has never been 
married, and the gift is made to be conditional upon the 
legatee being “ unmarried” at a given time, there it may 
well be that the testator is looking to the then condition 
and status of the legatee as a person who has never been 
married, and foreseeing the circumstances in which she will 
stand if that status and condition continue, and intends 
the bequest to be conditional upon her continuing in that 
status or condition. In such a case, the word “unmarried”’ 
would rightly be construed to mean “a spinster,” and not 
“a widow ” (a). 


On the other hand, in a settlement—where property has 
been settled, in the event of the wife dying in the lifetime of 
her husband, upon trust for the persons who at her death 
would have been entitled to her personal estate in case she 
had died intestate and “unmarried,” or “ without being 
married,” there being no provision for the children who 
eventually survive her, it is clear that the motive is, not to 
prevent her marrying again in the event of her surviving 
her husband, but simply to exclude her husband, in the 
event of his proving the survivor, from claiming any part 
of her personal estate. In such a case, the expressions 
“unmarried” or “without being married,’ would be held 
to mean “without having a husband at the time of her 
death,’ not “without ever having had a husband;” “a 


(a) See In re Thistlethwayte’s Trust, 1 Jur., N.S., 881. 
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widow,” and not “a spinster ;” and children surviving their 
mother would be entitled. 


~ In the case of Norman’s Trust, any other interpretation 

would have excluded the children of the marriage, on which 
the settlement was made:—a result manifestly contrary to 
the very object of the settlement. 


It seems to me, that the passage cited from the judgment 
of Lord Commissioner Shadwell in Elmsley v. Young (a) 
has no bearing on the question. The dictum of the same 
Judge in Smith v. Smith (b) was more in point; but it ap- 
pears to have been a dictum of the moment, not material to 
the question under consideration; and I cannot but think, 
that, had the case been argued so as to raise the question, 
the judgment of the Vice-Chancellor would have been in 
accordance with the view taken by the Lords Justices in Re 
Norman's Trust. 


The singularity of the present case consists in this, that, 
here, the lady has been twice married, and the words in 
question occur in the settlement on her first marriage. 
The event for which it was obviously the intention of the 
parties to provide, was that of her first husband, Richard 
Saunders, surviving her; and the intention was, in the 
event of his so surviving, to exclude him from all claims 
upon her personal estate. There, no doubt, the inten- 
tion stopped; and accordingly, it was argued, that, in the 
absence of any intention to exclude a second -husband, the 
second husband of this lady is entitled. But it seems to me 
that the words of the limitation “in case she had died intes- 
tate and unmarried,” are too strong to admit of that in- 
terpretation. It seems to me, that, however they may have 


(a) 2 My. & K. 787. (b) 12 Sim. 326, 327. 
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been intended to exclude only a first husband, the effect of 
those words must be (as Lord Cottenham decided in refer- 
ence to the somewhat similar limitation to the separate 
use of a woman (a), to revive as often as the lady may 
marry again, and to come into operation against all after- 
taken husbands. ; 


I must, therefore, hold that the lady’s second husband is 
excluded from claiming the fund in question; and that the 
persons designated are those who, at her death, would have 
been entitled to her personal estate in case she had died 
intestate and a widow,—in other words, that her children, 
not her collateral relations, are the parties entitled to the 
fund. 


The order will be for a transfer of one moiety to the 
separate account of each of the infant Petitioners, and for 
investment of the dividends from time to time, with liberty 


to apply. 
Ordered accordingly. 


(a) Tullett v. Armstrong, 4 My. & Cr. 377, 405. 
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NICHOLSON »v. TUTIN. (No. 2). 


Tuts case is reported on the hearing, ante, Vol. 2, p. 18. 
It now came on for argument upon a point adjourned from 
Chambers. 


The suit was to carry into execution the trusts of a credi- 
tors’ deed. The decree directed an account to be taken of 
the rents of the real estate, and of the proceeds of the sale 
of any part of the real or personal estate comprised in the 
deed, received by the Defendants Tutin and Watson, the 
surviving trustees, or either of them, or by any other person 
or persons, by the order or for the use of the said Defend- 
ants, or either of them; “and, in taking the said account, 
all just allowances are to be made.” 


The answer of the trustees to the bill denied that they 
had ever taken possession of the land; but stated, that one 
of them, Watson, immediately after the date and execution 
of the trust deed, as the agent of the mortgagees of the 
land therein comprised, received the rents thereof, and paid 
such rents in discharge, in the first place, of the sums due 
for interest on the first of the mortgages affecting the said 
premises, and then in payment, so far as the same would 
extend, of the interest of the subsequent incumbrances 
affecting the said hereditaments and premises; but that 
such rents were not sufficient for the payment of the interest 
on the several incumbrances thereon, and that, for purposes 
of security and convenience, when such rents were received 
by Watson, and were not immediately applicable in pay- 
ment of interest on the said mortgages, such rents were 
paid to the account of the trustees at a bank, with the 
moneys arising from the sale of the personal property, and 
sometimes, when the interest became due before the rents 

VOL, IIL M K. J. 


Jan. 26th. 


Trustee—Com- 
misston—Col- 
lecting Rents. 


Certain real 
estates, sub- 
ject to incum- 
brances, the 
interest of 
which more 
than exhaust- 
ed the rents, 
were conveyed 
by the mort- 
gagor to trus- 
tees, upon 
trust for his 
creditors. Af- 
ter the execu- 
tion of this 
creditors’ deed, 
one of the 
trustees there- 
of was employ- 
ed by the 
mortgagees as 
their agent, to 
collect the 
rents :—Held, 
that he could 
not be allowed 
any commis- 
sion out of 
the rents, 
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1857. were actually received, it was paid out of these moneys by 


MagaE TRON the trustees. 


v 
Tae: Ss The account carried into Chambers by the trustees com- 


oe prised these receipts and payments in respect of the real 
estate, and it included a charge of 4501. by Watson, as 
commission for collecting the rents. 


The question was, whether, under these circumstances, 
Watson could be allowed this commission. 


Argument, Mr. W. R. Ellis, for the Defendant Watson. 


Mr. Southgate, for the Plaintiffs, was not heard. 


Judgment. Vick-CHANCELLOR SIR W. PAGE Woop :— 


It would be difficult to maintain this claim upon the 
evidence; but, independently of that, I think that upon 
principle the Defendaxt’s claim must be disallowed. The 
answer states, that the three trustees did not receive the 
rents, but that Watson, as the agent of the mortgagees, 
received them, and therewith paid the interest of the first 
mortgage, and then of subsequent incumbrances as far 
as the rents would go, but that the rents were not suffi- 
cient to pay all such interest; and when the rents were 
received, and were not immediately applicable, they were 
paid to the account of the trustees at their bankers, On 
the other hand, there is a circumstance which bears strongly 
against this view of the transaction; the bankers’ book js 
produced, and these payments are entered in it as moneys 
Rhee a shoes and, in this state of things, I think 

ME DORERY, unsatisfactory to make these allowances. 
To maintain a claim to commission, Watson must either 


ee 
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shew that he was appointed agent of the mortgagees prior 
to the creditors’ deed, or that there was a special agreement, 
at the time of his accepting the trust, that he should receive 
a commission. 


In one case before Sir J ohn Leach, he held, that where 
the mortgaged property consisted of a number of small 
houses, a cominission might be allowed to a mortgagee in 
possession, for the trouble of collecting the rents, without 
any special contract (a). Watson, however, in this case, not 
only does not say that he was appointed agent before the 
deed, but it is proved that he was appointed subsequently to 
the trust deed. I do not think that it is competent for a 
trustee to accept such a position, and to raise a claim 
of such an indefinite nature, unless there had been pre- 
viously a special contract that he should have compensation, 
or such a case of necessity as would justify such a claim, if 
made by a mortgagee in possession. But the persons to 
determine whether or not there was such a necessity, or to 
make such a contract in this case, would be the trustees 
themselves, of whom Watson was one. He would have to 
decide concerning the commission to be allowed to himself. 
The case, therefore, falls within the principle laid down by 
this Court, namely, that it will not allow a person to put 
himself in a position where his interest will be inconsistent 
with his duty. Therefore on principle, independently of the 
question upon the evidence, the claim for commission must 
be disallowed. 


(a) Davis v. Dendy, 3 Mad. 170. 
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The 15 & 16 
Vict. c. 86, and 
the orders 
made in pur- 
suance there- 
of, do not so 
far change the 
practice of 
taking evi- 
dence in equi- 
ty as to make 
it essential 
that a Defend- 
ant should 
know all the 
Plaintiff’s evi- 
dence before 
he adduees his 
own. 


Therefore, 
the Court will 
not, on a mo- 
tion for decree, 
enlarge the 
time for the 
Defendant to 
file his affida- 
vits, simply to 
enable him to 
cross-examine 
the Plaintiff’s 
witnesses be- 
fore doing so. 


But it would 
probably grant 
this indul- 
gence if the 
Defendant 
could not af- 
ford the ex- 
pense of a spe- 
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4 

Tats was a summons adjourned into Court from Cham- 
bers. The application was by the Defendant for an enlarge- 
ment of his time for filing affidavits in opposition to the 
Plaintiff’s motion for a decree in this suit. The notice of 
motion for a decree was given on the 18th of December, 
1856; and by an order, dated the 2nd of January, 1857, the 
Defendant’s time for filing affidavits was enlarged until the 
23rd of the same month, and seven days after that date 
were given to the Plaintiff to file affidavits in reply. Sub- 
sequently, the Defendant’s counsel advised that the Plain- 
tiff’s witnesses should be cross-examined upon their affida- 
vits. The earliest appointment for this purpose that could 
be obtained at the Examiner’s office, was for the 3rd of 
February, 1857. 


The managing clerk of the Defendant’s solicitor made an 
affidavit stating these facts, and also that it was material 
for the case of the Defendant, that the cross-examination 


should take place before the affidavits on behalf of the 
Defendant were filed. 


My. Rolt, Q. C., and Mr. Elderton, for the Defendant:— 


The 15 & 16 Vict. c. 86, ss. 38 and 40, and the 22nd and 
following Orders of the 7th of August, 1852, give the De- 
fendant a right to cross-examine the Plaintiff’s witnesses at 
any time within the fourteen days which are allowed to the 


cial Examiner, and if his application for an enlargement of time were made without delay 


CASES IN CHANCERY. 


Defendant for filing his own affidavits: Clarke v. Law(a), 
Williams v. Williams (b). [Mr. Cairns, Q. C., for the Plain- 
tiff—I do not deny that.] Then, if the Defendant has this 
right by the course of the Court, he ought not to be de- 
prived of it by the accident, that the Examiner cannot take 
the evidence within that time, on account of the press of 
business before him. The theory of the statute and orders 
must be, that the Examiner is able to take the evidence, 
whenever he is applied to for that purpose, without delay; 
and the application now is, that the Court will, by enlarging 
the time, supply a defect in the working of its own machi- 
nery. The expediency of so doing is obvious, because the 
cross-examination may relieve the Defendant from the ne- 
cessity of filing any affidavits. 


Mr. Cairns, Q. C., and Mr. Giffard, for the Plaintiff, were 
not heard. 


VicE-CHANCELLOR Str W. PacE Woop:— 


The abstract question of right involved in this application 
is very important. It is necessary, for the purpose of an- 
swering it, to examine the statute and orders that have been 
referred to, in order to see whether this kind of postpone- 
ment of the evidence was contemplated by the Legislature, 
or by the framers of the orders. I cannot find in the sta- 
tute or the orders anything which would justify me in hold- 
ing, that the mere wish to cross-examine the witnesses 
of the Plaintiff is a sufficient reason for postponing the time 
fixed for the Defendant to file his.affidavits, on a motion for 
decree. 


There is much convenience in the course of practice at 
common law, by which a Plaintiff has to make out his own 


(a) 2K. & J. 28. (b) 17 Beav. 156. 
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case by evidence, and then the Defendant produces his 
evidence in answer to the Plaintiff’s case; but, remembering 
the former practice in this Court, according to which neither 
party could see the evidence of the other until he had com- 
pleted his own, it is evident that the framers of the statute 
and of the orders had not any intention to assimilate the 
practice of this Court to that of the common law in this re- 
spect. Formerly, by the practice of this Court, great care 
was taken to prevent any publicity until the whole of the 
evidence on both sides was taken. There are some reasons 
in favour of that system, but the Legislature and the Court 
have not thought fit to persevere in it. The system has 
been altered, to some extent, by the stat. 15 & 16 Vict. ¢. 86, 
according to which evidence may be taken orally before the 
Examiner, and cross-examination upon affidavits may take 
place at once, and all evidence so taken is to be in the pre- 
sence of the parties, their solicitors, and agents. Secrecy 
being thus put an end to, one mode of taking evidence 
provided by the statute and orders is, that when both par- 
ties wish to proceed upon evidence by affidavit, their affi- 
davits are to be filed by a given day, and they are allowed 
to postpone filing them until that day. Clearly, therefore, 
it was not intended that one side should cross-examine the 
witnesses of the other before they filed their own affidavits. 
It was argued, that the different modes of taking evidence 
now allowed must be considered as experiments, none of 
which perhaps is abstractedly the best, but they are adapted 
to different cases. The fact, however, that evidence may be 
adduced in the manner I have just mentioned, shews plain- 
ly that it was not considered necessary for the purposes of 
Justice that a Defendant should be able, in all cases, to cross- 


examine the Plaintiff’s witnesses before filing his own affi- 
davits, 


In this particular case it is said now to be impossible. 


On a motion for decree, there is ordinaril y an opportunity 
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of doing so. The Plaintiff’s affidavits must be filed at the 
time of giving the notice of motion. The Defendant has 
fourteen days after receiving the notice to file affidavits in 
answer, and this affords him an opportunity of cross-examin- 
ing the Plaintiff’s witnesses before filing his own affidavits; 
but there is nothing in the statute or orders to shew that 
this was considered requisite, or that the Court ought to 
grant a Defendant further time, simply because he wanted 
to cross-examine the Plaintiff’s witnesses, except in a spe- 
cial case where the Court might think it necessary. 


In this case, the Defendant now makes his application, 
on the ground that the time for filing his affidavits will soon 
elapse, and he believes that, if he were to cross-examine the 
witnesses, it would supersede the necessity of filing affidavits 
in answer. That is a reason in favour of granting the appli- 
cation, but not alone sufficient. The Defendant does not say 
positively that the cross-examination will make it unneces- 
sary for him to file any affidavits, but that it may do so, or 
may alter the character of his affidavits. I do not think that 
this isa sufficient reason. There is nothing in the statute or 
orders to induce me to say, that the cross-examination in 
such a case is so expedient, that a Defendant ought not to be 
obliged to file his affidavits until he has been able to cross- 
examine. On the contrary, I find plain indications that 
such a course of practice was not contemplated. 


This very case shews the wisdom of not laying down any 
such general rule. The Plaintiff’s affidavits were filed on 
the 18th of December, and the Defendant must be taken to 
have been in a position to know whether it was necessary to 
cross-examine the Plaintiff's witnesses or not, long before 
‘ this application was made. On the 2nd of January he ap- 
plied for further time, and he obtained an enlargement of 
time until the 28rd; and that 2nd of January seems to be the 
latest day which he ought to be allowed to make up his 
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a would be anything but satisfactory to me to impose any 
cnroness oF further delay upon the Plaintiff. The Defendant will still 

eee be able to cross-examine the Plaintiff’s witnesses, whatever 
BRAMWELL, 


order I now make. If a Defendant made such an applica- 
Judgment. tion as this without any delay, and shewed to the Court that 
the expense of appointing a special Examiner would be very 


great in his particular case, that would be a sufficient ground 
for such an application; but no reason has been shewn in 
this case to justify me in making the order which is now 


asked. 
——— 
Jan. 26th. READ v. BARTON. 
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Vicr-CHANCELLOR Str W. Pace Woop :-— 


Following the example of the Lord Justice Knight Bruce 
in Brooks vy. Purton (a), I wish to confine my observations 
to the facts now before me; and I must say, that I think 
this particular case is as clear a case as ever came before the 
Court, and that there has been as gross an abuse of the 
practice of the Court as I ever witnessed. 


The Court allows, by its orders, a very short time for a 
Defendant to put in his answer, because in many cases this 
can be done easily within that time, and the general object 
of the orders is to bring litigation to a conclusion as soon as 
possible. But that time is always enlarged upon very 
slight grounds. The Defendant in this case, on the 19th of 
September last, obtained a month’s further time to answer. 
Subsequently, fourteen days more were allowed him by 
consent of the Plaintiff; and again, with the Plaintiff’s con- 
sent, fourteen days further were allowed. On the 25th of 
November, a summons for further time was taken out by the 
Defendant; this was adjourned till the 29th, and, on that 
occasion, an affidavit was made on behalf of the Defendant, 
and the Court was thereby informed, on the oath of the 
Defendant’s solicitor, that there was difficulty in communi- 
cating with the Defendant, but that the answer would be 
filed in a few days. That, of course, must have meant an 
effective answer. Upon that representation, five days fur- 
ther time was given. After that, on the 2nd of December, 
the Defendant’s solicitor wrote a letter to the Plaintiff's 
solicitor, stating, that he should be compelled to take out a 
further summons, because the answer would not be ready 
until the following Thursday, and he wanted a few days 
more time. It does not appear whether this application 
was acceded to or not. On the 5th of December, a sum- 


(a) 1 ¥. & C.C. 278. 
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mons was taken out, on which, however, no proceeding was 
taken. On the 6th of December, the Defendant’s solicitor 
wrote again, to say that the answer was exceedingly long, 
being upwards of 200 folios, and was very special, and that 
he could not have it ready in less than a week from that 
time; and that, if another week was not allowed him, the 
Plaintiff would oblige him to put in a short answer, to 
which exceptions could be taken, and this would occasion 
great expense. Now, this gentleman had some time before 
stated upon oath, that the answer would be ready in a few 
days. And I beg to say, that I entirely dissent from the 
view which the Defendant’s advisers seem to have taken of 
what this Court will allow in such cases, or that Defendants 
can obtain further time by a proceeding of this nature. 
The Court had granted an extension of time upon the faith 
of an affidavit, which stated, that the answer was nearly 
ready. It appears that the Court was misled by that state- 
ment, and fourteen days afterwards, the answer was not in 
the condition which was represented. On the 15th of De- 
cember another summons was taken out, returnable on the 
18th. I suppose that this application was refused, because, 
on the 19th, the Defendant’s solicitor wrote again to say, 
that he must have further time; and it was not until the 
26th of December that he wrote to say, that he had filed an 
answer. Of course the Plaintiff thought that meant a pro- 
per answer; but, on the 27th, the Defendants solicitor wrote 
to say, that the answer he had filed was not an ordinary 
answer, but only a short answer, to which he expected, 
of course, that the Plaintiff would except. 


[His Honour then referred to a letter written on the 31st 
of December by the Plaintiff’s solicitor, and observed, that 
he had doubted whether he had not thereby waived his 
right to object to the course taken by the Defendant, but 
thought, on the whole, he had not; and continued :—] 
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The thing called an answer purports to admit a document 
of title common to both parties. It is said, that even this 
is not properly admitted; but, assuming that it is, I am of 
opinion, that this is not such an answer as the Court had a 
right to expect when it was induced to give further time. 
The Court did not allow all this additional time, since the 
17th of September last, to have a document at last put upon 
the file, called an answer, containing nothing but an admis- 
sion of a fact not in dispute between the parties. 


It would be well for solicitors, and I may venture to add, 
also for counsel, to bear in mind, that, where time cannot be 
obtained upon a proper application, parties will not be able 
to obtain that time indirectly by such a course as has been 
pursued in this case. 


I therefore order this document to be taken off the file, 
and the Defendant must pay the costs of the motion, and 
any costs properly incurred by the Plaintiff in consequence 
of such a document having been filed; I think that will in- 
clude the costs of taking an office copy of the answer, 
because the Plaintiff could not have made the motion with- 
out seeing it. 
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BURTON v. POWERS. 


AARON WHITE, by his will, dated in 1820, devised as 
follows: —“ And I do hereby give to my wife Vanny White, 
all that house, shop, and garden, now in the tenure of 
Benjamin Yates, for her own sole use and purpose; and I 
also give to my wife Nanny White, all that messuage, 
farm, and premises, now in the holding of Mr. Chambers, 
situate at Cakemore, in that part of the parish of Hales- 
owen which lies in the county of Worcester (except that 
half-acre of land now lying in Upper Quinton field, and now 
in the holding of my son George White), to hold to her, my 
said wife, during the term of her natural life; and from and 
after her decease, I give and devise the said messuage or 
tenement, and also the said farm and premises, given to my 
said wife for her life as aforesaid, to my son John White, 
subject to the payment, out of the aforesaid premises, of the 
sum of 50/., to be paid to my son George White, and also 
the sum of 50/. tomy daughter Sally Powers, and also the 
sum of 50/. to my daughter Lucy Burton, and also the 
sum of 501. to my grandson Edward Millward; and I give 
and bequeath and order, that the rents or interest that is 
behind, due, and unpaid, shall go and be paid to that per- 
son I have left the estates and property respectively to ... 
As to all the rest, residue, and remainder of my property 
whatsoever, or of what nature or kind goever, I give, devise, 
and bequeath the same to be equally divided between and 


amongst my said wife Nanny White, and her children who 
have issue, share and share alike.” 


or “subject to the payment out of the said premises” of a sum of mo- 


um is then charged upon the whole 
at charge is satisfied, and, consequently, no 
an intention to enlarge A.’s estate. 
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The testator died in 1822, Nanny White and Sally 
Powers, George White, Lucy Burton, and John White, 
her only children, survived him. 


The parties interested concurred in a special case for the 
opinion of the Court, on the question, what estate the said 
John White took under the devise contained in the will of 
the suid testator Aaron White, hereinbefore set forth, in the 
hereditaments in such devise comprised? 


My. Roli, Q. C., Mr. F. J. Wood, Mr. Morris, Mr. De Gea, 
and Mr. Jolliffe, appeared for the several parties. 


They cited Moore v. Denn d. Mellor(a), Doe v. Clarke (6), 
Roe v. Daw (ce), Doe v. Garlick (d), and Doe v. Richards (e). 


VICE-CHANCELLOR Sir W. Pace Woop (after deciding 
that the devise to John White, if there had been no charge 
upon it, would, by the law applicable to wills made before 
1838, have conferred upon the devisee a life estate only, 
continued as follows) :— 


The effect of charges upon the estate so given is entirely 
settled by authority. The gift is to John White, “subject 
to the payment out of the aforesaid premises ” 
sums of 50/. each. The result of the authorities upon the 
construction of gifts of this kind is, that, if by a will made 
before 1838, real property is given to a person, and—which 
is the more common case—the will directs that certain 
payments are to be made by him during the continuance of 


of several 


(a) 2 Bos. & P. 247. (d) 14 M. & W. 698. 
(6) 1 Cr. & M. 39. (ce) 3 T. R. 356, 
(c) 3M. & Selw. 518. 
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his interest; or if the gift is to him, subject to certain pay- 
ments to be made by him to other persons; or if the will 
contains any other expression to shew that the payment is 
to be made by the devisee during the continuance of his in- 
terest in the premises devised, and his interest, if only for 
life, might not be sufficient to enable him to make those 
payments; then the construction is by a necessary implica- 
tion, that the devisee takes the fee simple. If, for example, 
he is directed to pay an annuity, the annuitant might out- 
live him; and, therefore, in that case the implication is, 
that he must take the fee simple. In any case, where a 
payment is to be made out of the interest given to the 
devisee, so that it is a charge upon the estate devised to 
him, that estate is to be measured by the possible, not the 
probable, amount of the charge, and if it may require the 
fee simple to provide for it, the fee simple is considered to 
pass to the devisee. 


Or, there is another class of cases of which Moore v. Denn 
d. Mellor (a) is the principal authority, where the gift is 
to the devisee “after” satisfaction of some previous legacy, 
and there the devisee takes nothing until the legacy is 
satisfied. It is not a iegacy given out of his interest, but it 
is an independent charge upon the same property, and not 
until after that charge is provided for is any interest given 
to the devisee. In those cases, the whole fee simple is sub- 
ject to the charge; and whether the devisee takes a life 
estate, or more, the charge exists, and he takes no interest 
at all until provision for it is actually made; and, conse- 
quentiy, it cannot be inferred in any way, that the charge 
is to be paid out of the estate given to the devisee, it being 
in fact paramount thereto; and therefore his estate cannot 
be enlarged by any implication arising from such a charge. 


‘That class of cases differs rather from this, because, in 


(a) 2 Bos, & P. 247. 
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them, the charge was created before the devise was made, 1857. 
and then the estate was devised subject to the charge. In = pivnon 
the leading case I have referred to, the devise was “after ” ee ea 


payment of the charge. I cannot draw any distinction be- — 
: ; % 3» Judgment. 
tween a devise after payment and a devise “subject to 
payment of a charge of this kind. I think that I am 
bound by the decisions referred to; and I must answer the 
question in this special case, by deciding that John White 
took a life estate only. 


DOUGLASS v. THE LONDON AND NORTH WEST- Jan. 170 & 
ERN RAILWAY COMPANY. . 20th, 


By an agreement made the 5th of May, 1847, between Lands Clauses 
Douglass, deceased, now represented by the Plaintiff, and yu ee 


the Defendants the company, under and by virtue of the hig Gg 1S ze 


powers and subject to the provisions of the company’s Act, Interpretation 


and the Lands Clauses Consolidation Act, 1845, Douglass Sra 


agreed to sell, and the company agreed to purchase, for Purchaser. 


6261. 17s. 6d., the fee simple in possession of and in certain A railwaycom- 
pany takes 


lands and hereditaments required by the company for the possession of 
purposes of their railway, and all rights and interests there- ee 
a sixty years’ 
title. The vendor fails to shew more than a possessory title for thirty-six years :—Held, 
that he cannot compel the company to deposit the purchase money in the Bank under the 
76th section of the Lands Clauses Consolidation Act, 1845. 

By the term “ owner” in that section, the Legislature meant a person having seme title; 
and in providing for the event of an owner “failing to make out a title to the satisfaction 
of the promoters of the undertaking,” they had in contemplation the possibility of the land 
being subject to dower or jointure, or some other independent estate or interest outstand- 
ing in a third party, who is under no legal or equitable obligation to concur in the sale, but 
which does not displace the owner’s title. 

A surviving partner, selling partnership lands in discharge of his duty, as survivor, to 
wind up the partnership, is an owner within the meaning of the 76th section; and, by virtue 
of that and the 77th section, the promoters of the undertaking, depositing the purchase mo- 
ney in the Bank to the credit of the vendor and of the representative of his deceased part- 
ner, would acquire all the estate and interest of both. 


A person in possession, but shewing a bad title, is not the “ owner” within the meaning 
| of the 76th section; and where the lands are in such possession, and the true owner cannot 
be found, the promoters must have recourse to the jury clauses of the Act :—obzter, 
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in, free from all incumbrances, except tithe and land-tax ; 
and it was agreed, that the said purchase should be com- 
pleted on the said 5th of May, when possession of the 
premises should be given to the company; but if from any 
cause the said purchase should not be completed on the said 
5th of May, then the purchase money should carry interest 
at 51. per cent. until the purchase was completed. And it 
was further agreed, that Douglass should, within one month 
from the date thereof, deliver to the solicitors of the com- 
pany an abstract of title to the said lands and premises, and 
produce the deeds, and other evidences, in proof of the same, 
but to such extent as the said solicitors should require, and 
not further; and that Douglass, and all other necessary 
parties, should make and execute all proper and necessary 
conveyances to the company, with covenants for title, and 
for production of deeds and other evidences not handed 
over to them according to the usual practice on the pur- 
chase of land. 


No abstract of title was furnished on the part of the ven- 
dor; nevertheless, the company took possession of the lands, 
and constructed their railway upon them, and in such pos- 


session they still remained, but without having paid the 
purchase money. 


Tn March, 1854, in reply to an application from the com- 
pany requesting him to deduce a title to the lands, the ven- 
dor admitted that all the title he could shew, consisted of 
possessory declarations since the year 1820, when the lands 
had been purchased, partly with his own money, and partly 
with money provided by his then partner, one Wartnaby, 
who died im 1845; and that the purchase had been so made 


under an agreement, that it should be considered as made 


on the partnership account. Under these circumstances, he 


suggested, that the company should deposit the purchase 
money in the Bank, under the 76th section of the Lands 
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Clauses Consolidation Act, 1845 (a), and should then execute 1857. 

a deed poll under the 77th section. This proposal was at nee 

first accepted by the company, but was afterwards declined, macy woo 

the company having been advised that, owing to conflicting Se 

claims arising under Wartnaby’s will, they could not acquire Ramway Co, 

a good title by means of such deposit and deed poll. Sa KoneRY: 
In December, 1856, Douglass (the vendor) died, having 

by his will devised all his real estate to the Defendant 

Torkington, wpon certain trusts, in the will mentioned. 

The Plaintiff was the sole legal personal representative of 

Douglass, deceased. 


The claim was for specific performance of the agreement 
of the 5th of May, 1847; for a declaration that the company 
had accepted the vendor’s title, and that they might be 
ordered to pay the purchase money, and interest at 5/. per 
cent., to the Plaintiff, with the costs of the suit; or at all 
events, that the purchase money and interest might be de- 
posited in the bank under the 76th section of the Act. 


Mr. Daniel, cy Cy and Mr. De Gen, for the Plaintiff:— Argument, 


The company not having called for the Plaintiff’s title 
within a month from the date of the contract, and having 
entered, and for nearly nine years remained in possession, 
although aware that the Plaintiff had only a possessory title, 
must be held to have waived any objection they might 
originally have been competent to raise; and the Court will 
declare that they have accepted the title as shewn, and will 
make a decree for payment of the purchase money, interest, 
and costs as claimed by the Plaintiff. 


(a) Set out, infra, p. 178. 
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At all events, the Court will direct the purchase money 
and interest to be deposited under the 76th section of “The 
Lands Clauses Consolidation Act, 1845.” Such a deposit, 
if made to the credit of the Plaintiff, of Wartnaby the per- 
sonal representative of the vendor's late partner, “ and of all 
other persons (if any) interested in the lands,” would secure 
the interest of and be binding upon, not Wartnaby only, 
but all such other persons; and, under the 77th section, the 
company, by executing a deed poll as there mentioned, 
would thereupon acquire all the estate and interest of all 
such persons, and would have a good title against all the 
world. As against Wartnaby, their title would be as good 
as against the vendor; and by the same reasoning it would 
be equally good against third parties (if any) having a bet- 
ter title than either, for the 76th section provides expressly 
for the case of an owner “failing to make out a title to the 
satisfaction of the promoters,’—words which would meet, 
not merely a case like the Plaintiff’s, who has made out a 
possessory title for thirty-six years, but the case of a person 
in possession, but shewing a positively bad title. Even, in 
such a case, the promoters of the undertaking depositing 
the purchase money to the credit of the party in possession, 
of any other persons whom they believe to be interested 
(describing them so far as they can), and of all such other 
persons as may have that title which the vendor has failed 
to shew, the contract would, in the absence of fraud, be bind- 
ing upon all; and with reason, for it is natural to suppose 
that a party in possession, and believing himself rightfully 


in possession, would make as good a bargain as if his title 
were absolute. 


Mr. Wullcock, Q. C., and Mr. Speed, for the company :— 


The contract is for a sixty years title, which the Plaintiff 
cannot shew: specific performance therefore is impossible. 


Equally impossible is it to contend, that the 76th section 
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can apply to the case of a person having a bad title. That 


section applies only to the case of “owners” of land, and 


the term “ owner ” is defined by the interpretation clause (c) mete 


to mean “ any person who, under the provisions of this or 
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the promoters of the undertaking,”—in other words, the 
rightful owner. A deposit under the 76th section would 
not even be binding upon Wartnaby, much less would it be 
binding upon third parties who may have a better title than 
either Wartnaby or the vendor. 


Mr. Schomberg, for the Defendant Torkington. 


Mr. Daniel, Q. C., in reply :—— 


The definition of the term “owner,” upon which the De- 
fendants rely, is expressly confined by the clause in which 
the definition occurs, to the particular cases there mention- 
ed, of which this is not one. The true definition of the 
term, as it occurs in the 76th section, is furnished by the 
79th section, which in effect provides, that, in the whole of 
this group of sections, the party in possession is to be 
deemed the owner until the contrary is shewn to the satis- 
faction of the Court. 


The term “ owner,” in the 76th section, cannot mean a 
person whose title shews him to be the absolute rightful 
owner, for such an owner could not “fail to make out a title 
to the satisfaction of the promoters.” 


If the Court cannot grant the relief as the claim is at 
present framed, it will give liberty to amend by making 
the claim in the alternative, “that the Defendants, the com- 
pany, may be decreed either specifically to perform 07 to 
abandon the contract.” 


(a) Sect. 3. 
N 2 
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Mr. Willcock cited Ex parte The Freemen and Stal- 
lingers of Sunderland (a). 


Judgment reserved. 


Vice-CHANCELLOR Sir W. Pack Woop:— 


In this case, the principal objection which the Defendants 
have raised to the Plaintiff’s title (independent of their con- 
tention that they have a right, under the contract, to a full 
and complete title for sixty years) is, in respect of a claim of 
Mr. Wartnaby, the representative of the former partner of the 
vendor, who asserts that the lands were purchased for the 
benefit of the partnership, and were therefore to be consi- 
dered as partnership property. 


If that were the sole objection to the title, it is clear that 
the company would acquire a good title to this property,—a 
perfectly clear title as regards any claim to be made by Mr. 
Wartnaby, by depositing the money in the Bank, under the 
76th section of the Lands Clauses Consolidation Act, 1845. 


The true construction of the 76th section is this, that 
there are several cases in which the payment into Court 
may be made under that section. It says, first, “If the 
owner of any such lands, purchased or taken by the pro- 
moters of the undertaking, or of any interest therein, on 
tender of the purchase money, or compensation, either agreed 
or awarded to be paid in respect thereof, refuse to accept 
the same, or neglect or fail to make out a title to such lands, 
or to the interest therein claimed by him, to the satisfaction 
ot the promoters of the undertaking,” (that is one case) ; 


(a) 1 Drew. 184, 
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“ or if he refuse to convey or release such lands as directed 
by the promoters of the undertaking” (that is another); 
“ or if any such owner be absent from the kingdom, or can- 
not, after diligent inquiry, be found, or fail to appear on the 
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ful for the promoters of the undertaking to deposit the pur- 
chase money or compensation payable in respect of such 
lands or any interest therein, in the Bank, in the name and 
with the privity of the Accountant-General of the Court of 
Chancery in England, or the Court of Exchequer in Ive- 
land, to be placed, except in the cases herein otherwise pro- 
vided for, to his account there, to the credit of the parties 
interested in such lands (describing them so far as the pro- 
moters of the undertaking can do), subject to the control 
and disposition of the said Court.” And upon making that 
deposit, and executing a conveyance to themselves as pro- 
vided by the 77th section, they become entitled to “all the 
estate and interest in such lands of the parties for whose 
use and in respect whereof such purchase money or com- 
pensation shall have been deposited” (a). 


At first, I was struck with the observation, that, in the 
first of the three cases, for which the Legislature provide by 
the 76th section, they expressly mention the case of a per- 
son who, although he has made a sale, has failed to make 
out a title to the satisfaction of the promoters of the under 
taking; from which it was argued, that the Legislature may 
even have gone so far as to contemplate the case of a sale 
by a person having a positively bad title, and may have in- 
tended to provide that even upon such a sale, the promoters 
of the company, not being satisfied with the title, should be 
at liberty to deposit the purchase money to the credit of the 
vendors, of any other person whom they believe to be in- 
terested (describing them so far as they can do), and of all 


(a) Sect. 77, 
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other persons who may have that title which the vendor has 
failed to shew. 


But I think that cannot be the true construction of the 
section, for this reason: it is impossible to suppose that the 
Legislature could ever have contemplated that a person 
having a positively bad title, and who is merely in posses- 
sion of land, should be at liberty, by his own agree- 
ment, to sell that land and to fix the price, adversely to 
another who may possibly be in a position to recover in 
ejectment the very next day. It is impossible to suppose 
that the Legislature could ever have intended that such a 
person, having a bad title, and being merely in possession, 
should be authorised to contract on behalf of the true owner 
to sell the lands, and yet that they should have omitted to 
insert in the Act a special clause to that effect. 


The sounder construction, therefore, appears to me to be, 
that, where the party in possession has shewn a bad title, 
and the true owner cannot be found, the Legislature in- 
tended the promoters of the undertaking to have recourse 
to the jury clauses of the Act: they are to have an inquiry 
before a jury, and the true owner having been summoned, 
and failmg to appear on such inquiry, the 76th section pro- 
vides, that it shall be lawful for the promoters to deposit the 
purchase money in the Bank, to the credit of such owner 
(describing him so far as they can do), and upon their so 
doing, and executing a conveyance to themselves under the 
77th section, all his estate and interest will vest absolutely 


in them, and as against such owner they will be entitled to 
immediate possession. 


What, then, is the class of cases which the Legislature 
had in contemplation in making the provision for the event 
of an owner of lands failing to make out a title to the satis- 
faction of the promoters? To ascertain this, I look to the 
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7th section of the Act. The 7th section provides, that it 
shall be lawful for all parties being seised, possessed of, or 
entitled to any such lands as there mentioned, or any estate 
or interest therein, to sell and convey or release the same to 
the promoters of the undertaking, and to enter into all ne- 
cessary agreements for that purpose, whether they be trus- 
tees (amongst other instances there specified), or feoffees in 
trust for charitable or other purposes, and so on. Those 
therefore are the persons referred to in the 76th section as 
the “owners” of lands to be taken, or of any interest there- 
in. The “owner” must have some title. Now, suppose the 
land in the hands of such an owner to be subject to dower, 
or to a rent-charge by way of jointure, or to any other inde- 
pendent estate or interest outstanding in a third party, who 
is under no legal or equitable obligation to concur in the 
sale, but which does not displace the owner’s title:—in such 
a case the Court, as in Hsdaile v. Stephenson (a), would 
consider the objection to be one, not of conveyance, but of 
title, and the certificate would be against the title, because 
the “owner” would have no control over the person in 
whom the supposed estate or interest is outstanding. To 
such a case, therefore, the 76th section is directly applica- 
ble. The “owner” contracts to sell the lands to the pro- 
moters of the undertaking, and being seised of the lands he 
was competent so to contract; but when the promoters ap- 
ply to him for his title, he fails to make out a title to their 
satisfaction, by reason of the estate or interest of the dower- 
ess, jointuress, or other third party having such outstanding 
estate or interest in the land as I have supposed. In such 
a case, the 76th section comes in to their aid; the party 
seised is enabled to sell, the promoters of the company are 
empowered to deposit the purchase money to his credit, and 
to the credit of the doweress, jointuress, or other third party, 
and, by so doing, they obtain a clear title in respect of all 


(a) 6 Madd. 366; S. C., as reported in Sugd. Vend. & Pur, 412, 
1] th edit. 
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their estates and interests. The doweress, jointuress, or 
other party claiming an outstanding estate or interest in the 
land, could not have prevented the sale; but their estates 
and interests would have been obstacles in the way of the 
promoters, and from those obstacles the promoters are re- 
lieved by depositing the money under the 76th section. 


In this case it is clear, that, so far as regards Mr. Wavrt- 
maby’s interest, the gentleman who entered into this con- 
tract was competent to sell the property in question. Either 
he was the absolute owner (subject to the question as to the 
sixty years title), or else he was the owner qua surviving 
partner, whose duty it was to wind up the affairs of the 
partnership; who had a right therefore to sell, and who, if 
not competent to give a complete discharge, was, at all 
events, in a position to enter into the contract for sale. 
And, that contract having been entered into by him, if the 
company should now deposit the purchase money and inter- 
est in the Bank to the credit of the Plaintiff and of Mr. 
Wartnaby, it would be impossible for Mr. Wartnaby to dis- 
pute the contract for sale: all that he could dispute would 
be the Plaintiff’s interest in the purchase money. Mr. Wart- 
naby’s claim is precisely one of those which the Legislature 
had in contemplation in providing for the case of an owner 
of lands failing to make out a title to the satisfaction of the 
promoters, and the company, by depositing the purchase 
money to his credit, and the credit of the Plaintiff, and then 
executing a conveyance to themselves under the 77th sec- 


tion, would immediately have vested in them all the estate 
and interest of both. 


As regards the argument which was founded upon the 
79th section, all that the 79th section provides is this, that 
“ If any question arise respecting the title to the lands in 
respect whereof such monies shall have been so paid or de- 
posited as aforesaid, the parties respectively in possession of 
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such lands, as being the owners thereof, or in receipt of the 
rents of such lands, as being entitled thereto at the time of 
such lands being purchased or taken, shall be deemed to 
have been lawfully entitled to such lands until the contrary 
be shewn to the satisfaction of the Court.”—That assumes 
that the purchase money has been already deposited in the 
Bank, pursuant to the provisions of the 76th section ;—that 
this stage has been already reached; and all that it provides 
is this, that, where the purchase money has been so depo- 
sited by the promoters of an undertaking,—whether by rea- 
son of their not being able to find the true owner of the 
lands, or by reason of the existence of some outstanding 
estate or interest affecting the lands in the manner I have 
described, and making it necessary for them to have re- 
course to the provisions of the 76th section,—there, until 
the contrary is shewn, the possession shall not be interfered 
with, but the person in possession shall be deemed to be the 
owner until the contrary is shewn, and shall continue to en- 
joy the income of the property. 


If the object, therefore, of the company be only to obtain 
a clear title against Mr. Wartnaby, I have no doubt their 
object will be perfectly attained by depositing the purchase 
money in the Bank under the 76th section. But, whether 
the Plaintiff has a right to insist on the money being so de- 
posited, and on the company’s accepting that title, is a dif- 
ferent question. Here, unfortunately for the Plaintiff, the 
contract was, that the vendor should deliver an abstract of 
title, and produce the deeds and other evidences in proof of 
the same. It is true, that there follow the words, ‘“ but to 
such extent as the company’s solicitors shall require, and 
not further.” But, although the company’s solicitors do not 
seem to have insisted on their right to a sixty years title, 
and although the company entered, and for seven years ap- 
pear to have been satisfied that there was no probability of 
their possession being disturbed, still there is nothing to 
shew that they ever waived that right. 
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It appears to me, therefore, that if the company are not 
satisfied with getting rid of Mr. Wartnaby’s title, which they 
will clearly do by depositing the money under the 76th sec- 
tion,—if, not content with this, they still insist on the sixty 
years title, I cannot decree specific performance against 
them without making a like decree against the Plaintiff, 
and requiring the Plaintiff to make out that title which the 
vendor contracted to make out. The contract beimg for 
a sixty years title, I cannot allow the Plaintiff the option of 
waiving that contract, or compel the company to deposit the 
purchase money under the 76th section, and to take the title 
they will acquire by virtue of that deposit im lieu of the 
sixty years title, to which they have a right under the con- 
tract. 


If the claim of the Plaintiff had been in the alternative, 
that the company should either perform or abandon the 
contract, I have no doubt as to the course which the Court 
would have adopted, for it is upon the faith of the contract, 
and upon that only, that the company are in possession. 


It appears to me, therefore, that, if the company will not 
accept the Plaintiff’s title, the right course will be to direct 
the cause to stand over for the Plaintiff to take such steps 
as he may be advised, whether by amending his claim, or 
filing a new claim or a bill, in order to bring that alternative 
distinctly before the Court. 


The cause stood over accordingly. 
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THE EARL OF LONSDALE v. THE COUNTESS — Jan. 16th & 
OF BERCHTOLDT. a 


THE Plaintiffs were the executors of the late Marquis of eae 
Hertford, who, by a codicil to his will, dated 1834, be- ee 


queathed as follows:—“ My house in the Regent’s Park, Dannosa dle 


furniture, &c. I give to Charlotte Leopoldina Strachan, ees Hie 
¢ ; : : ; —Decree for 
if she marries an Hnglishman, during her life; and then, Sale—Elcc- 


on similar condition, to Louisa Strachan, the rent to be “”” 


paid out of my personal estate, and also the taxes. While Leaseholds, 
specifically be- 


both continue unmarried, Lady Strachan may live in it, queathed to 
but none of them may sell the lease, which I wish to descend aN as 


Cae) . F sively for life 
to Charlotte or Louisa’s children. My executors to allow 50"). Ftd 


from my personal estate 100/. a year for repairs and paint; ‘ate ue ee 
; : : d ; remainder to 
and if uninhabited any time, it may be let to acquire infants; proy- 
é : oe ed damnosa 
money to pay its own expenses. [If all die, failing my con- jreditas. 


ditions, this leasehold house, &c. will return to my heirs.” The Court de- 
creed a sale 


By another codicil, dated July, 1835, the testator bequeath- poresthstent 
3 ing the execu- 

ed as follows:—“ As to my leasehold estates in the Regent’s pA ladige 

; far assented to 

the bequest as 

to put the 

first tenant for life into possession. 


Park, linen, furniture, and entire contents, excepting one or 


And the second tenant for life, who had declined the property in specie, was eld, never- 
theless, entitled to a life interest in the proceeds of the sale, and that without such life in- 
terest contributing to the charges on the estate which accrued since she became entitled in 
possession. 

Specific Bequest—Purpose failing—Bequest maintained. 

Where a benefit is conferred by will for a specific purpose, although that purpose cannot 
be achieved modo et forma as intended by the testator, still, if there is a clear intention on 
the part of the testator, that the benefit should be conferred—if the testator has excepted 
from the general property bequeathed to the residuary legatee, the property the subject of 
the specific bequest, for the benefit of the specific legatee, the latter is entitled to the bene- 
fit of the bequest, and to enjoy it in any manner he may think fit. 


And where the purpose for which one of two bequests, given by will to the same parties, 
is expressed in the will to be for the better enjoying of the other, the mere circumstance 
that the legatees cannot enjoy the latter shall not deprive them of the benefit of the former. 


Therefore, where the interest of a fund was directed to be laid out in payment of the 
rent and charges of leaseholds specifically bequeathed, and the leaseholds proved damnosa 
hereditas, and could not be specifically enjoyed, and were therefore sold by order of the 
Court :—Held, that the legatees were entitled, not only to the proceeds of the sale, but also 
to the interest of the fund set apart for the better enjoyment of the leaseholds in specie, 
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two more family pictures and books I may have moved 
there, although entailed, and everything it and they contain, 
I am minded to bequeath, for her life, to Charlotte Leo- 
poldina Strachan aforesaid, remainder to said Matilda, 
remainder to said Louisa, on condition they permit their 
mother, if again a widow, or separated or apart from her 
husband Philip Picollillis, to live and inhabit there during 
her life; and to the better doing so, I give my executors 
80002., in trust to lay out and employ the interest in the 
payment of 200]. or guineas rent, and the charges on or 
about the said Regent’s Park villa, repairs, paint, &c. &e. 
And I do hereby ratify and confirm my said will and codi- 
cils in all respects, except as far as the same is or are altered 
or varied by this codicil, or by any preceding one.” 


By another codicil, dated September, 1835, the testator 
declared as follows:—“ All bequests to women I wish, like 
the Duke of Queensberry’s, to be independent of present or 
future husbands’ control.” 


Charlotte was married in 1837 to Count de Zichy; Ma- 
telda, in 1833, to the Defendant Count Berchtoldt; and 
Lowisa, 1 1841, to the Defendant Prince Vicenzo Saint 
Antimo Ruffo. 


The testator died in 1842, leaving the Defendant, the 
present Marquis, his sole residuary legatee, and also his heir 
at law. 


The house, in the Regent's Park, mentioned in the codi- 
cil of 1834, and the leasehold estates in the Regent’s Park, 
mentioned in the codicil of July, 1835, were one and the 
same premises, and consisted of a villa, offices, and pleasure 
grounds, held by the testator under a lease, for the term of 
ninety-nine years from the 10th of October, 1825, at the 
clear yearly rent of 2101.; and of two pieces of ground held 
by the testator as tenant from year to year. 


SS ee 
SSS, 
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In December, 1844, the Plaintiffs gave up possession of 
the premises to the Countess de Zichy, who remained in 
possession up to the time of her death. They also set apart 
out of the assets of the testator, 79110. 31. per cent. Consols, 
the amount which then represented the bequest of 80001. 
contained in the codicil of July, 1835. 


The Countess de Zichy died in November, 1851, without 
having had any child. 


In October, 1853, the Plaintiffs filed their bill against the 
above-named Defendants, and the three infant children of 
the Princess Louisa, praying, that the rights and interests 
of the Defendants in the leasehold premises, and their con- 
tents, might be declared; and that, in case the Court should 
be of opinion that the Countess Berchtoldt was entitled for 
life only, and she should elect not to accept the leasehold 
premises, it might be declared to whom the same benefici- 
ally belonged during her life. 


The cause was heard by the Vice-Chancellor in June, 
1854(a), when his Honour declared, that the Countess 
Berchtoldt was entitled for her life only, and for her sepa- 
rate use, to the said villas and premises, with the furniture, 
linen, and entire contents thereof, with remainder to Defend- 
ant Princess Louisa, for her life, for her separate use, with 
remainder to the children of the last-named Defendant ab- 
solutely; and it was ordered, that an inquiry should be 
made, whether it would be for the benefit of all parties 
interested, that the premises should be sold. 


The Chief Clerk having certified in the affirmative, the 
suit came on for further consideration in March, 1855, when 
it appeared to the Court that the income of the 79110. Con- 
sols, the fund set apart for the payment of the rent and 


(a) Reported, Kay, 646. 
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charges on the leasehold premises, was wholly insufficient 
for that purpose; that, owing to the peculiar character of 
the house, there were no means of providing for the expense 
of keeping it up, and that the parties entitled for life, and 
in remainder, were in such a position that it was impossible 
for any of them to derive any benefit from the property so 
long as it remained in specie. It was therefore ordered, 
that the villa and premises, and such of their contents as 
should be found to have passed by the codicils, should be 
sold. 


The leasehold premises and fixtures were accordingly sold 
in June, 1855, to one Smith, for 34601. 18s. The chief part 
of the contents of the villa and premises were also sold 
by auction, and the amount laid out in the purchase of 
56181. Os. 10d. Consolidated Bank Annuities. 


Smith, being advised that, inasmuch as in the bill it was 


_ stated, that the Plaintiffs had assented to the bequest to the 


Countess de Zichy, and the decree having declared that the 
children of the Princess Louisa were entitled to the pre- 
mises in remainder, and it appearing that such children 
were infants, the Court had no jurisdiction to order a sale, 
applied to be discharged from his purchase; and, by an 
order made on.the 8rd of August, 1855, he was discharged 
accordingly. 


The Plaintiffs then filed a supplemental bill, stating the 
foregoing facts, and stating by way of supplement, that the 
statement in the original bill as to the Plaintiffs’ having as- 
sented to the bequest to the Countess de Zichy, was inad- 
vertently inserted; that the Plaintiffs never did formally 


‘assent to that bequest, and never meant the possession of 


the Countess de Zichy to enure for the benefit of the per- 
sons entitled on her decease; and, submitting that, the in- 
terests bequeathed to the ladies being for their separate use, 


CASES IN CHANCERY. 


the legal estate in the leasehold premises must necessarily 
be in the Plaintiffs as executors. 


They further stated, by way of supplement, that since the 
death of the Countess de Zichy, they had paid out of the 
assets of the testator 13857. 13s. 5d. in respect of the rent, 
insurance, rates, taxes, and repairs, and keeping possession 
of the premises, beyond or in excess of the dividends pay- 
able in respect of the 79111. Consols; that the villa was now 
unlet and unproductive; and it was estimated that the 
average annual expense for rent and other incidental dis- 
bursements was more than 500/., whereas, the income from 
the 79110. 31. per cent. Consols was only 2210. 10s. 2d. per 
annum, after deducting the property tax now payable; and 
that the Plaintiffs had no means of having repaid to them, 
as executors, or to the estate of the testator, the 13851. 
13s. 5d., and the accruing future payments on account of 
the rents, taxes, rates, and repairs, except by a sale of the 
premises. 


The supplemental bill therefore prayed, that it might be 
declared, that the Plaintiffs had a charge upon the lease- 
holds for the 138850. 13s. 5d., and for such other sums as 
they should thereafter pay in respect thereof in excess of the 
dividends on the 7911/., until the leasehold premises should 
be sold, and that the premises might be ordered to be sold, 
and for consequential relief. 


The circumstances stated by way of supplement were proy- 
ed in evidence; and at the hearing of the supplemental suit, 
the Plaintiffs called on the Countess Berchtoldt to say, whe- 
ther she intended to enter into possession of the property, 
she never having so done. The Countess declined to enter 
into possession, on the ground, that it was obvious that the 
leasehold property, in the shape in which it then existed, 
was a damnosa hereditas; and the Court held, that the 
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assent of the executors had been in every respect a qualified 


assent, and directed a sale. 


The leasehold premises were accordingly again put up to 
auction, and in September, 1856, were sold, and the purchase 
money was invested in the purchase of 4508/. Consolidated 
Bank Annuities, which sum, with the 56181. 0s. 10d. like 
Annuities, was paid into Court. 


The cause now came on for further consideration. 


Mr. Willeock, Q.C., and Mr. Schomberg, for’ the Plain- 
tiffs. 


Mr. Daniel, Q.C., and Mr. R. Pryor, for the Countess 
Berchtoldt, contended, that the leasehold property having 
proved damnosa hereditas, and having on that account been 
sold by order of the Court, the Countess, notwithstanding 
her having declined the property in specie, was entitled, as 
against the Princess Lowisa and her children, to a life in- 
terest in the proceeds of the sale, and that without contri- 
buting towards the charges on the former, which accrued 
since she became entitled in possession. 


They further contended, that the Countess, in common 
with Princess Lowisa, was entitled to a life interest in the 
legacy of 80001., now represented by the 79112. Consols in 
Court, as from the date of the sale, notwithstanding the 
failure of the purpose for which that sum was expressed to 
be bequeathed: Hammond v. Neame (a), and the case there 
cited of a bequest to bind the legatee an apprentice, where, 
though the purpose failed, the legatee was held entitled (0). 


(a) 1 Swanst. 35. and see 1 Jarm. on Wills, 326, 
(6) Barlow v. Grant, 1 Vern. and the cases there cited. 
255; Nevill v. Nevill, 2 Id. 431; 
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Mr. Rolt, Q.C., and Mr. Erskine, for the Princess Louisa . 
and 


Mr. Cairns, Q.C., and Mr. Vincent, for the infant child- 
ren of the Princess Louisa, disputed the claim of the Count- 
ess to a life interest in the fund in court: at any rate, she 
_ was not entitled to an interest in the proceeds of the lease- 

hold villa, without contributing to the charges on that pro- 
perty which accrued since she became entitled in possession. 


The counsel for the Princess Louisa insisted, that she was 
entitled, for life, to the dividends on the 79117. Conscls, 
adopting, in reference to this part of the case, the arguments 
on behalf of the Countess. 


Mr. Chandless, Q. C., and Mr. Tripp, for the Marquis of 
Hertford, contended, that the Marquis, as residuary legatee 
was entitled as against all the specific legatees, to the be- 
quest of 80001. The trust was simply to lay out the interest 
of that sum in paying the rent and charges on a house 
which had been sold; and, the subject-matter (viz. the 
house) being gone, the legatees of the house were not enti- 
tled to the interest of the 80001. The case was not like that 
of a devise of a house in fee simple, with a bequest of a fund 
for the benefit of the devisees, for the perpetual repair of the 
house, for life; it was only a limited interest which the tes- 
tator had created in the fund for a special purpose. 


Judgment reserved. 


The VicE-CHANCELLOR, Str W. Pace Woop, now deli- 
vered judgment. He commenced by a brief recapitulation 
of the facts of the case previously to the hearing of the sup- 
plemental suit. After which, he proceeded to make the 
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following observations in reference to the decree made at 
that hearing :— 


At the hearing of the supplemental suit, the executors 
called on the Countess Berchtoldt, who was then entitled to 
the possession of the leasehold property as tenant for life, to 
say whether she intended to enter into possession of the 
property, she never having so done. The Countess, at that 
hearing, declined entering into possession, on the ground of 
its being obvious that the leasehold villa, in the shape in 
which it then existed, was a damnosa heereditas,—a property 
which could prove beneficial neither to her nor to any one 
else, whether in remainder or otherwise, and the Court then 
considered itself justified in holding, that the assent of the 
executors had been, in every respect, a qualified assent. 
And the more I have considered it, the more it appears to 
me, that the Court was right in that conclusion, from the 
circumstance that the legal estate could never be devested 
out of the executors. This is a trust for the separate use of 
married women, and the Countess was married at the death 
of the testator. The legal estate, therefore, would always 
remain in the executors, and whatever assent they might 
give, whether qualified or otherwise, they would still con- 
tinue to hold that legal estate, subject to a right in them 
to be indemnified by those who might choose to take the 
benefit of the specific bequest. They represent the residu- 
ary estate; as between them and the Crown (the lessor of 
the property, the subject of this specific bequest) the resi- 
duary estate was liable—and, therefore, the Plaintiffs were 
hable,—to every charge accruing in respect of rent upon the 
property. From that lability it was absolutely necessary 
that they should have the means of relieving themselves; 
and such means they could not have by reason of the pro- 
perty being bequeathed to the separate use of these married 
ladies, with remainder over to infants. Accordingly, on the 
supplemental bill being filed, the Court directed a sale. 
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[His Honour then proceeded to deliver judgment upon 
the question reserved for further consideration, as fol- 
lows:—] 


The sale having been made, a question now arises be- 
tween the Countess Berchtoldt and those entitled in remain- 
der. The Countess having declined to take possession, the 
question is, what is her interest in the money produced by 
the sale? Is she entitled to the income of that fund, with- 
out first contributing to such of the charges on the estate as 
accrued due since she became entitled in possession? And, 
secondly, there arises a question between the residuary lega- 
tee on the one hand and the Countess and those entitled in 
remainder on the other, as to which of those parties is enti- 
tled to the 8000/., now represented by the 79111. 3J. per 
cent. Consolidated Bank Annuities. 


As regards the first of these questions, I have no hesita- 
tion in saying, that the Countess was perfectly justified in 
declining to take possession of property as to which the 
Court had previously arrived at the conclusion, that it could 
not be beneficially enjoyed by any of the specific legatees, 
except by means of a sale. The Court having previously 
decided that the property, modo et forma as bequeathed, 
could not prove of any benefit to any of the specific legatees, 
it was impossible to expect the Countess to submit to have 
thrown upon her what must have proved an onerous bur- 
then, into whose ever hands the property might have 


come. 


Then, is the Countess entitled to the income of the fund 
produced by the sale, without first contributing to such of 
the charges on the estate as accrued due since she became 
entitled in possession? Iam of opinion, that she is so enti- 
tled. The real state of the case is this: the property was 
intended for the benefit of all the persons interested ; but, in 
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its specific state of existence, it proved to be damnosa heere- 
ditas; no one of the specific legatees could occupy or use it 
in any manner which could make it a beneficial property; 
the real value could only be ascertained, and the real bene- 
fit could only be enjoyed, by means of a sale. If so, surely 
it would not be right to impose on the party who, for the 
time being, might be entitled to the property, as tenant for 
life in possession, the obligation of doing that by which all 
alike would be benefited, and the burthen of which, therefore, 
should be borne alike by all. The decision of the Court on 
the original hearing,—followed upon the subsequent hear- 
ing (although on a different ground, viz. that the executors 
required a sale for payment of the debts incurred)—has 
been, that the real mode of enjoying this property is by 
means of a sale, and taking it in the shape of money and 
not in specie; and that being so, and inasmuch as all the 
persons interested under the codicils would naturally come 
in to enjoy it, according to their respective interests, if it 
remained in specie, the Countess is entitled, during her life, 
to enjoy the income of the proceeds of the sale, without 
such life interest contributing towards the charges which 
accrued since she became entitled in possession. 


The next question is as to the legacy of 80001., now 
represented by the 79111. Consols. As to this, it was con- 
tended, on behalf of the residuary legatee, that, inasmuch as 
the trust was simply to lay out the interest of the 8000J. in 
paying the rent and charges on the house, the subject- 
matter, viz. the house, being now gone, the legatees of the 
house are not entitled to the interest of the 8000/.; and it 
was argued, that the case is not like that of a devise of a 
house in fee simple, coupled with a bequest of a fund for the 
benefit of the devisees in fee simple, for the continual repair 
of the house, the interest in this fund being only a limited 
interest created for a special and particular purpose. Now, 
without entering upon questions which may, and probably 
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will, ultimately arise between those entitled absolutely to the 
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final remainder, after the death of the two tenants for life, pan Rannor 


one thing is clear upon the codicil: it was intended that the 
tenants for life, at least, should have the benefit of the in- 
terest of the 80001. True, the fund was intended to be laid 
out for the better enjoyment of their interest in the lease- 
hold property, but still they were intended to have the full 
benefit of the income during their lives. The testator be- 
queaths the house to Matilda, remainder to Louisa. He 
adds no condition that they should inhabit the house; but 
the condition is, that they should allow their mother, if 
again a widow, or separated or apart from her husband, to 
live and inhabit there during her life: and then he adds, 
“ And to the better doing so, I give my executors 80001., in 
trust to lay out and employ the interest in the payment of 
2001. or guineas rent, and the charges on or about the said 
Regent's Park villa, repairs, paint,” &c., &c. I think it can- 
not be disputed that those legatees, in whatever way they 
might have chosen to deal with or alienate their life inter- 
ests in the house, would have been entitled to have the 
2001. or 200 guineas rent paid; and the remainder of the 
income of the 8000J. laid out in keeping down the other 
charges mentioned in the codicil; and so far, of course, 
would have been entitled to alienate their life interests in 
the house, and yet to retain their life interests in the in- 
come of the 80001., which life interests it would be compe- 
tent to them, notwithstanding their having parted with their 
life interests in the house, to dispose, or to make use of as 
they thought fit. During the lives of the tenants for life, 
at least, (it would be impossible. to say more while the 
Countess is alive), the testator intended they should have 
first the full benefit, as he supposed it would prove, of the 
occupation of the villa; secondly, the full benefit of the in- 
come of the 80001., which he says is for their better occupa- 
tion of the villa. Then, if so, I think the case falls precisely 
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within the authority of Hammond v. Newme (a), and that 
general class of cases which establish, that, where a benefit 
is conferred by will for a specific purpose, although that 
purpose cannot be achieved modo et forma as intended by 
the testator, still, if there is a clear intention on the part of 
the testator that the benefit should be conferred,—if the tes- 
tator has excepted from the general property bequeathed to 
the residuary legatee the property the subject of the specific 
bequest, for the benefit of the specific legatee, the specific 
legatee is entitled to the benefit of the specific bequest, and 
to enjoy it in any manner he may think fit. And where, 
as here, the purpose for which one of two bequests given by 
will to the same parties is expressed in the will to be for 
the better enjoying of the other, the mere circumstance that 
the legatees cannot enjoy the latter bequest, is not to de- 
prive them of the benefit of the former. It seems to me, 
therefore, that, so far as regards the ladies who were enti- 
tled for life to the enjoyment of the leasehold property, 
there being a clear intention on the part of the testator to 
give them the benefit of the interest of the 80001, although 
that interest was directed to be applied in the specific man- 
ner pointed out, still, as in the case of a bequest of a legacy 
for the purpose of binding the legatce an apprentice (b), or 


the like, notwithstanding the purpose has failed, the benefit 
of the bequest remains. 


A question was raised, on the part of some of the parties 
interested, as to whether the capital of the 8000J. should not 
have been employed in keeping down the charges on the 
estate, when the income was found to be insufficient. I 
mentioned at the hearing, that I could not give any weight 
to that argument. The codicil is too clear. The interest 
only was directed to be laid out for this purpose, and beyond 
that interest it was impossible for the Plaintiffs to go. 


(a) 1 Swanst. 35. (6) Barlow v. Grant, 1 Vern, 255. 
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The result is, that I hold Matilda Countess of Berchtoldt 
entitled, during her life, to the income of the funds produced 
by the sale of the villa and its contents; and also to the 
income of the 8000/., now represented by the 79111. Con- 
sols. 


Deciarz, that the sums of money paid by the Plaintiffs, as execu- 
tors of Francis Charles Seymour Conway, late Marquis of Hertford, 
the testator in the pleadings mentioned, for rent and other charges 
in respect of the leasehold villa and premises in the Regent’s Park, 
in the bill mentioned, prior to the sale thereof, were, in the first 
place, payable out of the dividends that accrued due prior to such 
sale on the sum of 7911/. 3. per cent. Consolidated Bank Annuities, 
representing the sum of 8000/., directed by the codicil of July, 1835, 
to be laid out, and the interest whereof is directed by such codicil to 
be applied in payment of such rent and charges; and that so much 
of the moneys paid by the executors in respect of such rent and 
charges, as such dividends shall be insufficient to satisfy, together 
with the costs, charges, and expenses of the attempted sale of the said 
premises, and of the present sale, ought to be raised and paid by sale 
of a competent part of the 4508/7. Bank Annuities, the produce of the 
sale of the said leasehold villa. 


Declare, that the Countess Berchtoldt is entitled to receive, during 
her life, to her separate use, the dividends to arise from the 79112. 
3/. per cent. Consolidated Bank Annuities, and the dividend there- 
on, which accrued due in January last; and also the dividends on the 
residue of the 4508/7. Bank Annuities, after such sale as aforesaid, 
and on the 56187. Os. 10d., the produce of the sale of the furniture 
and contents of the said leasehold villa. 
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The principle 
of the deci- 
sions in refer- 
ence to the 
question whe- 
ther a charge 
on real estate 
is effected by 
reason of a re- 
siduary devise, 
is the same in 
the case of 
legacies as in 
that of debts, 
andis this, 
that where re- 
siduary real 
and personal 
property is 
given in one 
mixed fund to 
the excutor, 
who is to pay 
debts and lega- 
cies, there le- 
gacies as well 
as debts are 
charged upon 
the real estate. 


Testator, af- 
ter bequeath- 
ing a legacy, 
and expressly 
charging part 
of his real es- 
tate with an 
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WILLIAM DAVIES, by his will, dated 1846, be- 
queathed to the Plaintiff the sum of 50/., also an annuity of 
521. during her life, which annuity he thereby expressly 
charged upon all his real estate in the parish of Chwrch- 
stoke, in the county of Montgomery ; and, after directing the 
annuity to be paid half-yearly, and to be recoverable in like 
manner with rent reserved upon common demises, he pro- 
ceeded as follows:—“And as to all the rest, residue, and 
remainder of all and singular my real and personal estate, 
whatsoever and wheresoever situate (subject nevertheless to 
the payment of all my just debts, funeral and testamentary 
expenses, and the expenses of proving this my will), I devise 
and bequeath the same, with their and every of their re- 
spective rights, members, and appurtenances, unto and to 
the use of my trustees hereinafter named, their heirs, exe- 
cutors, and administrators; in trust, nevertheless, for such of 
my children” (naming them) “as shall attain the age of 
twenty-one years, or shall die under that age (and leave 
issue living at his, her, or their death, or respective deaths), 
in fee simple, and absolutely, such children, if more than one, 
to take as tenants in common.” The testator then empow- 
ered his trustees, during the minority of each of his children, 
to apply the whole, or such part or parts as they should 
deem expedient, of the rent or other income of the share to 


annuity to the legates, devised and bequeathed all the rest, residue, and remainder of all 


and singular his real and personal estate (subject to his debts, 
expenses) to trustees, whom he also appointed executors, 
lowing Francis v. Clemow (Kay, 435) 


funeral, and testamentary 
upon certain trusts:—Held, fol- 
, that the legacy was well charged upon the real estate. 


Statute of Limitations—8 & 4 Will. 4, ¢. 27, s. 42—A wnuity—Arrears. 
Arrears of an annuity charged on areversionary interest in land,—held recoverable more 


than six years after the same became 
no application so long as the interest 


Will— Construction—Maintenance —Power to raise—In 
Power by sale or mortgage to r: 
clause in a will, 
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payable, the statute 3 & 4 Will. 4, c. 27, 8. 42, having 
is reversionary. 


Implication of, from Context. 
aise money for maintenance implied from an unfinished 
purporting to provide for the event of a deficiency of funds for that purpose. 
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which such child should be entitled under his will, of the 
said real and personal estate, in or towards his or her main- 
tenance and education, or otherwise for his or her benefit 
during his or her minority; and directed his trustees to ac- 
cumulate during such minority the unapplied income, by 
investing the same upon Government or real securities: 
after which the will proceeded as follows:—“ And in case 
such rent, income, and accumulation should be deemed in- 
sufficient for the purposes aforesaid, I empower my said 
trustees or trustee, if they or he shall think it advantageous 
so to do, at any time or times during the minority of such 
child or children, by sale or mortgage of the whole or any 
part of the shares or interest of such child or children of or 
in the said real and personal estate as aforesaid ” (sic). The 
testator then, without concluding the foregoing sentence, 
commenced another, by which he authorised his trustees, by 
sale or mortgage of his real estate, to raise sufficient to dis- 
charge his simple contract and specialty debts, with power 
to convey the trust estate, and give receipts for the purchase 
money: and he appointed Jones and Owen trustees and 
executors of his will. 


The testator died in 1847. 


At the time of his death, the testator was seised in fee 
simple in reversion expectant on the death of his mother 
(who was still alive) of lands in the parishes of Church- 
stoke, Castle Caereinion, and Llanfair Waterdine. But 
he left no other property, except a few articles of household 
furniture and personal effects of trifling value. 


The bill was filed in 1855, It prayed for an account of what 
was due to the Plaintiff in respect of her annuity, then eight 
years in arrear, and to have the same raised by sale or mort- 
gage ; and for such directions regarding the interests of the De- 
fendants, including the children of the testator, as the Court 
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might think desirable, and as might be consistent with the 


true construction of the will. 


Mr. W. M. Goffard, for the Plaintiff:— 


The legacy of 501, being followed by a residuary devise 
and bequest of the testator’s real and personal estate, as a 
mixed fund, to his executors, who are to pay the debts and 
legacies, is well charged upon the testator’s real estate, not- 
withstanding the previous charge affecting a portion of 
such real estate: Bench v. Biles (a), and see Mirehouse v. 


Scaife (0). 


He also contended, that, notwithstanding the unfinished 
form of the sentence purporting to provide for the event of 
a deficiency of funds for maintenance and education, the 
Court,. in aid of the obvious intention of the testator, would 
read the clause in question as a power for the trustees, by 
sale or mortgage, to raise money for that purpose. 


Mr. Wood, for the Defendants, the children of the testa- 
tor :— 


According to the true construction of the will, the legacy 
of 50/. is not charged upon the real estate; the words “rest, 
residue, and remainder of all and singular my real estate,” 
having reference to so much of the testator’s interest in real 
estate as may not be required for raising the annuity. 


As regards the annuity, the Plaintiff’s claim to arrears is 
limited to six years by the 42nd section of the Statute of 
Limitations (¢), which provides, that no arrears of interest 
in respect of an annuity can be recovered but within six 


(a) 4 Madd. 187. (6) 2 My. & Cr. 695, 706. (c) 3 & 4 Will. 4, ¢. 27. 


me 
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years next after the same respectively shall have become 
due. 


Mr. Karslake, for other Defendants, took the same objec- 
tion in reference to the arrears of the annuity. 


Mr. Daniel, Q.C., as amicus curize, referred to Snow v. 
Booth (a), and the cases there cited. 


Mr. Beales, for other parties. 


[The Vick-CHANCELLOR was of opinion, that the statute 
did not apply to arrears of an annuity charged upon a re- 
versionary interest in land, so long as the interest continued 
to be reversionary; but called for a reply on the other 
questions. | 


Mr. Giffard, in reply, argued, that if the 50/. legacy had 
been a debt, no question could have arisen as to its being a 
charge, and the principle was the same in the case of lega- 
cies. 


[The VicE-CHANCELLOR read Lord Cottenham’s observa- 
tions in Mirehouse v. Scaife, at pp. 706, 707 of the Report, 
and reserved judgment, observing, that Bench v. Biles was 
the only authority for holding a legacy to be thus charged, 
where the residuary devise was preceded by a specific devise 
of real estate, by reference to which it was possible to ac- 
count for the use of the words “rest and residue.” 


ViceE-CHANCELLOR Sir W. Pace Woop:— 


As regards the question, whether the legacy in this case 
is charged upon the testator’s real estate, I find I have 
already decided the point in the case of Francis v. Cle- 


(a) 2K. & J. 132. 
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mow (a), where, under circumstances similar to the present, 
I héld the legacies to be well charged upon the real estate. 


I admit that the question in that case was raised upon a 
motion to take the bill pro confesso, and was not argued. 
But, for that reason, I felt bound to take all the more care 
to come to a right decision. 


There the testator, after giving some pecuniary legacies, 
devised a farm and lands to his wife for a term, and ata 
rent to be fixed by a third person; and then he gave, de- 
vised, and bequeathed all the rest, residue, and remainder 
of his estate and effects, both real and personal, to his son, 
whom he thereby nominated his executor. 


In that case I had at first some doubt, whether, where real 
estates had been previously devised, so that the term “resi- 
due ” was not inapplicable to what was subsequently given, 
legacies could be effectively charged by the mere circum- 
stance of the residuary form of the devise; but it seemed to 
me that the case of Bench v. Biles had gone that length, 
and, accordingly, after taking time to consider the point, I 
followed that decision. 


I see by the report, that 1 referred to the case of Bench 
v. Biles, and also to that of Mirehouse vy. Scaife, and ob- 
served, that, although, having regard to what Lord Cotten- 
ham says in the latter, Bench v. Biles seemed to be the 


only authority directly in point, I must follow it in the case 
then before me. 


In the present case, I feel that I should be only introdue- 
ing a useless and mischievous distinction if I held the legacy 
to the Plaintiff not to be a charge, the principle of the deci- 
sions being, in truth, the same in the case of legacies as in 


(a) Kay, 435. 
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that of debts, viz. that where residuary real and personal 
property is given in one mixed fund, to the executor who is 
to pay debts and legacies, there legacies, as well as debts, 
are charged upon the real estate. 


As to the other point on which I reserved judgment,— 
the question as to maintenance and education, it stands thus: 
The testator empowers his trustees, during the minority of 
each of his children, to apply the whole, or such part or 
parts as they should deem expedient, of the rent or other 
income of the share to which such child should be entitled 
under his will of the said real and personal estate, in or 
towards his or her maintenance and education, or other- 
wise for his or her benefit during minority; and then, after 
directing accumulation of the unapplied income, he says 
this: “And in case such rent, income, and accumulation 
should be deemed insufficient for the purposes aforesaid, I 
empower my said trustees or trustee, if they or he shall 
think it advantageous so to do at any time or times during 
the minority of such child or children, by sale or mortgage 
of the whole or any part of the shares or interest of such 
child or children, of or in the said real and personal estate 
as aforesaid”... —and there he stops, and goes on to an- 
other subject. I think, however, that the expression is 
strong enough to shew, that what the testator intended was 
to empower his trustees, in the event of such insufficiency 
as he has supposed, by such sale or mortgage as he has di- 
rected, to raise what shall be sufficient for maintenance. It 
seems to me, therefore, that there is that power in the trus- 
tees. 


There must be a declaration that both the legacy and the 
annuity, and also the arrears of the annuity, are well charg- 
ed on the testator’s real estate, and that there is power to 
raise money for maintenance by sale or mortgage. 


Decree accordingly. 
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son, the Court, 
on a bill filed 
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clared that the 
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and that the 
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his adminis- 
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and stock, and 
to receive the 
dividends 
thereof. 
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ARTHUR v. THE MIDLAND RAILWAY 
COMPANY. 


ARTHUR v. THE LONDON AND NORTH WEST- 
ERN RAILWAY COMPANY. 


IN the year 1847, James Frank executed transfers of cer- 
tain shares and stock, to which he was entitled in the 
above-mentioned companies, to James Trent. 


The transfers appeared to be duly attested. 
James Frank died in 1855 intestate. 


The bills were filed by his administrator, to have it de- 
clared that the Plaintiff, as the administrator of the intes- 
tate, was entitled to the shares and stock. 


It appeared in evidence that there was no such person as 
James Trent; that the name James Trent had been used 
and the transfers executed by the intestate, with the view 
of protecting the property from his creditors, and that the 
name of the attesting witness, appearing to be subscribed to 
the deeds of transfer, had been written by the latter upon 
blank sheets of paper to oblige the deceased. 


The deceased, notwithstanding the execution of the deeds 
of transfer, was in the habit of receiving the dividends 
up to the time of his death, and the signature “James 
Trent,’ appearing in the transfers and on the dividend 
warrants, were in his handwriting. 


Mr. Rolt, Q.C., and Mr. Rodwell, for the Plaintiff, now 
asked for a declaration in terms of the prayer of the bill. 


CASES IN CHANCERY. 


[The VicE-CHANCELLOR referred to Green v. The Bank 
of England (a), where a bankrupt had invested money in 
the purchase of stock in the Bank of England, in a ficti- 
tious name, for the purpose of defrauding his creditors; and 
Lord Abinger, C. B., on a bill filed by the assignees, ordered 
the Bank to erase from their books the fictitious name, and 
insert that of the bankrupt] 


Mr. Rolt, Q. C., relied upon that authority, but submitted, 
that in the present case the form of the declaration, as 
prayed, would be more convenient. 


Mr. Willeock, Q. C., and Mr. Speed, for the Defendants, 


Were prepared if the Court was satisfied on the evidence, 
to consent to the decree sought by the Plaintiff. 


The VicE-CHANCELLOR, Str W. PAGE Woop, made a 
decree in the following form :— 


Deciars, that the intestate James Frank used the name of James 
Trent as another designation of himself; and that the Plaintiff, as the 
administrator of James Prank, is entitled to transfer the shares and 
stock in question, and to receive the dividends thereof. 


(a) 3 ¥. & C. Exch. 722. ~~ 
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The Court 
may supply 
words ina 
will where the 
context shews, 
by a necessary 
implication, 
what are the 
words omitted, 
and unless 
they are sup- 
plied there 
would be an 
intestacy. 


So, where 
there is a gift 
by will, and 
then a gift 
over not com- 
mensurate 
with the ori- 
ginal gift, the 
Court will cur- 
tail the general 
words of the 
gift over, by 
supplying 
words of refer- 
ence; as where 
the first gift is 
to A.’s child- 
ren, and the 
gift over is in 
default of is- 
sue of A., the 
Court will read 
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HOPE v. POTTER. 
FRANCIS THEAKSTON, by his will, dated in 1830, 


devised his messuage and dwelling-house, with the appur- 
tenances, in the city of York, to his wife, for life; and from 
and after her decease, unto her daughter Charlotte Theak- 
ston Driffield, her heirs and assigns, for ever; but in case 
the said C. 7. Driffield should die under the age of twenty- 
five years “without having left any child or children her 
surviving,” then, and in that case, he gave the same pre- 
mises to trustees in fee, upon the trusts thereinafter declared 
concerning the residue of his real estate. And he gave and 
devised to the same trustees in fee all other his real estate 
whatsoever and wheresoever, in trust, to receive the rents 
and profits thereof and pay the same to the said Charlotte 
Theakston Driffield, for her separate use; and from and 
after her decease, then in trust that they his said trustees, 
and the survivors or survivor of them, his or her heirs, exe- 
cutors, or administrators, should “ convey, assign, and assure 
the same hereditaments and premises unto and equally 
amongst such child or children of the said Charlotte Theak- 
ston Driffield, his, her, or their heirs, executors, administra- 
tors, and assigns, if more than one, as tenants in common, 
and not as joint tenants, the rents and profits in the mean- 
time arising from the same premises to be applied by my 
said trustees towards their maintenance and education dur- 


the gift over as though it were in default of “such” issue. 


But where there was a devise of a particular property to the testator’s daughter 4., her 


heirs and assigns, and if she should die under the age of twenty-five years “ without having 
left any child or children,” over; and, subsequently, a devise of other real estate to trustees in 
fee, in trust for A. for her separate use; and after her death, in trust to convey the same 
“unto and equally amongst such children of A. as tenants in common, the rents and profits 
in the meantime to be applied for their maintenance; and in case A. should die without 
leaving any child or children, or, leaving such child or children, all should die under 
twenty-one,” over :—Held, that the Court could not, after “such children of A .” supply the 
words “as should attain twenty-one,” but was at liberty as against the testator’s heir to 


construe the word “such” as relating to all the children of A., a8 they had been mentioned 
in the previous limitation, 
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ing their respective minorities; and in case the said Char- 
lotte Theakston Driffield should die without leaving any 
child or children, or having such child or children all such 
should die under the age of twenty-one years, then in trust 
that they my said trustees, or the survivors or survivor of 
them, his or her heirs, executors, or administrators, should 
convey, assign, and assure the same hereditaments and pre- 
mises” unto such of his near or distant relations as the tes- 
tator’s wife, by her will, should appoint; and in default 


| thereof, and subject thereto, for such of his nephews and 


nieces as should be then living, in equal shares, their re- 
spective heirs, executors, administrators, and assigns. 


The testator died in 1830. 


Charlotte Theakston Driffield intermarried with Thomas 
Nursaw, and had by him seven children. She died in the 
month of May, 1846. One of her children, named Char- 
lotte Nwrsaw, died in her lifetime, under age,-and without 
having been married. Another, named Alfred Nursaw, 
survived his mother, and then died under age. 


This was a special case, in which the trustees of the will 
were Plaintiffs, and the surviving children of Charlotte T. 
Nursaw and the representatives of the deceased children 
were Defendants; and the questions were, whether the 
seven children of the said Charlotte Theakston Nursaw, or 
any and which of them, took vested interests under the 
above gift immediately upon their births respectively, or 
what interests they took under such gift. 


Mr. J. T. Humphry, for the trustees. 


Mr. Prendergast, for the surviving children, and the heir 
of the testator :— 


The gift to “such” children of C. Z. Driffield 1s insensi- 


MOL, IL, P K, J. 


Statement. 


Argument. 
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1857. ble, without supplying some words, because the word “ such,” 
i Th t of the will 

Hore as it stands, has no antecedent. e context of the wi 
Pomer,  Shews so clearly that the words “ as should attain the age 
of twenty-one years,” have been ontitted by accident, that 
the Court can supply those words: Spalding v. Spald- 
ing(a), Abbot v. Middleton (b). Then the children who 


died under age take no interest. 


Argument, 


Mr. Brodrick, for the representatives of the deceased 
children :— 


The word “such” refers to all the children of C. 7. 
Driffield who were previously mentioned in the will: Strutt 
v. Braithwaite (c); so that the share of each child vested at 
its birth. The gift of the income in the meantime for their 
maintenance assists this construction: Jones v. Mackil- 
wan (d). 


Mr. Amphlett, for other parties in the same interest:— 


Words cannot be supplied, unless the context points out 
the very words which should be so supplied by a necessary 
implication. That is not the case here. 


Mr. Prendergast, in reply. 


Judgment reserved. 


Judgment. VicE-CHANCELLOR Sir W. Pace Woop (after stating 
ome briefly the terms of the will,) continued :— 


It is obvious that this will is not very accurately ex- 
pressed. The contest is, whether or not the children all 
took vested interests expectant on their mother’s death. 
This lady married, and had a family, and some of her 


(a) Cro. Car. 185. (c) 5 De G. & S. 369. 
(5) 1 Jur. N.S. 1126. (2) 1 Russ, 220, 
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children attained twenty-one, and others died infants, inher —_1857, 
lifetime and since her death. It has been argued, that the ee 
Court. should supply certain words after the word “such,” ne 
which is in generala relative word, so as to limit the vesting 

Judgment. 


of the interest in the children to some contingency or other, 
and the particular contingency suggested is, such children 
as should attain the age of twenty-one years. 


With regard to the discretion of the Court to supply 
words in a will, the cases are very numerous, but I think 
they may be classed under two heads: The first is, when 
the will is in itself incapable of bearing any meaning 
unless some words are supplied, so that the only choice is 
between an intestacy and supplying some words; but even 
there, as in every case, the Court can only supply words if 
it sees on the face of the will itself clearly and precisely 
what are the omitted words, which may then be supplied 
upon what is called a necessary implication from the terms 
of the will, and in order to prevent an intestacy. The 
second class of cases is like Spalding v. Spalding (a), where 
there is a clear and precise gift, and a contingent limitation 
over, which is clearly expressed, but is not commensurate 
with the previous gift, the contingency being either in ex- 
cess, as in many of the cases where the gift over has been 
upon a death without issue, and the Court has thought 
itself at liberty to curtail that gift over, by introducing the 
word “such ” issue, or where there has been a defect, as in 
Spalding v. Spalding (a) and Abbot y. Middleton (b), 
where the limitation has been to one for life with remainder 
to his children, or to one in tail with a limitation over on a 
contingency, and the Court has held the gift over to be by 
way of substitution for the original gift, in the event of the 
original gift failing, and has found the contingency too 
narrow to fit that event, and has thought itself at liberty, 


(a) Cro. Car, 185. (b) 1 Jur. N.S. 1126. 
pa bai fc Ce ela COLE AARLE FO 
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from the whole context of the will, to supply words, there 
being a necessary implication that the gift over was in- 
tended to be reduced so as to suit the previous gift. 


It has not been argued, in this case, nor could it be 
argued, that, unless words were added, there would be 
an intestacy, though the heir-at-law is a party to the suit. 
Then the question is, whether the Court can find, on the 
face of the will, enough to enable it to give a sensible 
meaning to the words; for, if it can, the Court is not at 
liberty to avail itself of this hazardous course of supplying 
words; nor do I see, supposing that I had been put in that 
difficulty, how I could safely have supplied the words which 
have been suggested. That some words have been omitted 
seems to be very probable, from the fact of there being a 
direction to convey to “such” children, and that the rents 
and profits in the meantime should be applied for their 
benefit during their minorities’; but I must have a clear 
conviction, amounting to a necessary implication, that 
the words which I am called upon to supply are the 
proper words, otherwise I am not at liberty to supply 
them. There is a great difficulty in what I am asked to do 
here, namely, to insert words making the gift to such 
children “as should attain the age of twenty-one years.” 
The limitation is to the children of a lady, with a gift over 
on all those children dying under twenty-one, and there is 
no gift over in the event of any of them attaining twenty- 
one. There would be a very strong reason for concluding 
from this, that the words suggested are the proper words to 
be inserted; but the case does not rest there, because there 
is a previous gift to Charlotte Theakston Driffield, 
for life, and then a gift over if she should die without 
leaving any child or children, or having such child or 
children all should die under the age of twenty-one years ; 
and, by the same argument, I ought to insert in the 
intermediate gift to her children the words “as should sur- 
vive the mother and attain twenty-one.” That would be 
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the exact correlative of the terms of the gift over; but this 
would be going much too far. Those are the only words 
which could be introduced into the original gift, so as to 


@ make it exactly consistent with the gift over; but we con- 


stantly see wills in which there is a limitation to persons to 
vest at twenty-one, and yet a gift over if all die during 


i the lifetime of the tenant for life. So that the somewhat 


unreasonable result is continually occurring, that there are 


i] several children who all attain twenty-one during the life- 


time of the tenant for life; but, if no child survives him, all 
the shares become defeasible. I cannot form any opinion 


@ in this case what words have been omitted. It is pro- 


bable that it was intended to limit the gift to children 


% who should attain twenty-one; but whether or not that was 
% coupled with the contingency of their surviving their 


mother I have great doubt; and unless I could come to a 
clear conclusion—if it remain at all doubtful whether it was 
intended to be a simple contingency of their attaining 
twenty-one, or with another contingency superadded—I am 
not at liberty to supply the words suggested; I have no 
authority to make a will for the testator by adding words, 
unless there is a necessary implication that the words to be 
added have been omitted by mistake. I am therefore of 


| opinion, that I cannot supply any words in this case. 


Then it remains to be considered, whether, as against the 
heir of the testator, I can give any meaning to the words of 
this gift. I agree that it is a strained construction to carry 
back the word “such” to the children mentioned in the 


4 earlier part of the will. 


In Strutt v. Braithwwuite (a) the construction was quite 


natural. We say, commonly, “if a person has children, I 
| give to such children.” In that case, the original limitation 


was to all and every the child or children, and carrying it 


(2) 5 De G. & S. 369. 
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back to the original words, “such” children must have 
meant all the children. But here, in the earlier part of the 
will, there is a gift to C. 7. Driffield, with an executory 
devise if she should die without having left any child or 
children her surviving, and then the limitation of the resi- 
due is to “such” children of C. T. Droffield. 


As against a construction which would lead to an intes- 
tacy I hold that there is sufficient indication in the will to 
shew that children of this daughter were intended to take. 
The question is, whether it was intended to exclude any from 
the benefit of the gift. I do not find any words of exclusion ; 
and as I find the children of Charlotte Theakston Driffield 
mentioned in the former part of the will, I think I am jus- 
tified in reading the word “such” as equivalent to “ the 
said.” The direction to pay the rents and profits “in the 
meantime,” is of doubtful meaning; but upon this construc- 
tion it is not insensible, because the trustees are to convey 
and assure the property to the children, and “ the meantime” 
may signify the interval which may elapse before such con- 
veyance is made, or, at all events, it may mean during the 
minority of any of the children. 


It is impossible to make any construction of a will like this, 
which will not be somewhat forced; but Iam forcing the con- 
struction against the heir and not against any other parties. 


As to the argument from the absurdity of supposing that 
these interests are to vest immediately, and, in the event of 
none of the children attaining twenty-one, are to be again 
devested; a similar argument applies with equal force to 
the construction that the shares of any who attained 
twenty one would vest, but if the mother afterwards died 


without leaving any children, such shares would thereupon 
be devested. 


In Spalding v. Spalding (a) and Abbot v. Middleton(b), 
(a) Cro. Car. 186. (6) 1 Jur. N.S. 1126. 
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the Court struggled to prevent an estate previously given 
from being destroyed by a contingent limitation over. In 
this case I am asked to restrict an estate which is limited 
without restriction, by an inference which it is attempted to 
raise from the word “such.” I am of opinion that I cannot 
do this; but I must decide that the seven children took 
vested interests. 


In THE Marrer or THE TRUSTEE RELIEF ACT; 


In THE MatreR oF THE TRUSTS OF HODGES’ 
SETTLEMENT; 


In THE MatrerR oF THE TRUSTS OF 
WILL; 


COGGAN’S 


In THE MATTER oF M. C. L. HODGES, an INFanr; 


In THE Matrer or THE 18 & 19 VICT. c. 43, THE 
INFANTS’ SETTLEMENTS ACT. 


Ts was a petition presented by the guardian of a young 
lady under age, appointed by her father’s will. 


It appeared, that she was entitled to three funds in 
Court, under the following circumstances :— 


The first sum was a legacy by her father’s will, vested in 
her, payable when she should attain twenty-one. The 
second sum was vested in her under the settlement made 
on her father’s marriage, and was payable to her at twenty- 
one or marriage, with a power enabling the trustees of the 
settlement to apply the interest for her maintenance. The 


| infant was thereby made a ward of Court, 
A Jemee bales eee Z, Soo ‘ 
Ne. Koanrel tate (#12. 16! - 4 9 Gf: 
et ae wv. Bicla GF M0. Kd7. ice LEO 
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Ward of Court 
— Trustee Re- 
lief Act—Effect 
of Order on 
Petition. 


Money belong- 
ing absolutely 
to a young 
lady under 
age, having 
been paid into 
Court under 
the Trustee 
Relief Act, and 
an order made 
upon petition 
under that Act 
for payment 
of part of the 


dividends to her testamentary guardian for her maintenance, in pursuance of an order for 
an allowance for her maintenance made upon an application at Chambers :— Held, that the 


== 
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Hopaer’s 
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Statement, 
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third fund was a legacy given to her by her grandfather's 
will, and was to be paid at twenty-one, or marriage with 
the consent of her guardian. 


On the 5th of June, 1854, an order was made, on sum- 
mons, at Chambers, that the first sum should be paid into 
Court to an account in the matter of M. C. L. Hodges, an 
infant, and that the interest should be paid to her guardian, 
the petitioner, for her maintenance; and that the trustees 
of the second sum should be at liberty to pay so much out 
of the interest of the second sum as would make up the 
amount of 4000. a year. 


The first sum was transferred into Court under that 
order, e 


The trustees of the second sum then transferred that fund 
into Court, under the Trustee Relief Act; and, upon peti- 
tion under that Act, an order was made directing the Ac- 
countant-General to pay to her guardian, out of the divi- 
dends thereof, such a sum as would make up the yearly 
amount of the maintenance allowed to the infant. 


The third fund was also transferred into Court, under the 
Trustee Relief Act; and no petition having been presented 
with regard to it, the dividends had been accurnulated. 


The young lady had attained the age of eighteen, and a 
marriage had been agreed upon between her and A. B. 


This petition was presented by the guardian, stating the 
above facts, and praying for an inquiry as to the fitness of 
the marriage—that A. B. might lay proposals for a settle- 
ment before the Judge at Chambers—that such settlement 
might be settled at Chambers—that “the sanction of this 
Honourable Court might, in pursuance of the provisions 
contained in the Act lastly mentioned in the title hereof, 
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be given to the said infant M. C. L. Hodges, to enable 
her to make the settlement proposed to be so settled 
by the said Judge as aforesaid, as valid, binding, and effec- 
tual as if the said M. C. L. Hodges was of the full age of 
twenty-one years ”—that, on the execution of the settle- 
ment, the parties might be at liberty to intermarry; and 
that, after the marriage, the trust funds might be paid out 
of Court to the trustees to be appointed by the settlement. 


Mr. £. R. Turner, for the petitioner, said, the petition 
was presented on account of the doubt whether the infant 
was a ward of Court, and referred to the Trustee Relief 
Act, sect. 2, and In re M‘Cullochs (a). 


Mr. Howe appeared for the trustees, and for the executor 
of the will of the grandfather of the infant. 


VickE-CHANCELLOR Sin W. PAGE Woop said, he would 
consult the other Judges, and mention it again on Tuesday 
morning. 


VICE-CHANCELLOR Sir W. Pace Woop :— 


This seems to me to be a case upon which the opinion of 
the Lord Chancellor should be sought, as to the jurisdiction 
over wards of this Court. The old authorities appear to 
throw some light upon the question. In He parte Birch- 
ell(b) there were two infants, one nineteen years of age and 
the other twelve, and an application was made by petition 
not in a suit for the appointment of a guardian, and for leave 
that the elder of the two might marry; and Lord Hardwicke 
said, that there was no occasion for the latter part of the 
application, which proceeded upon a misapprehension of the 


(a) Dru. 276. (6) 3 Atk. 813. 
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Marriage Act; that, by the Rubrick and the Act of Uni- 
formity, which adopted its very terms, the infant might be 
married by banns; and that, when a guardian was appointed, 
this would have no effect: and he made no order on that 
part of the petition. I always understood that this was the 
rule. The guardian may give or withhold his consent to 
the marriage as he chooses. This Court has no jurisdiction 
in the matter, unless a bill is filed, and the infant is by 
this means made a ward of Court. 


Tn the case, In re M‘Cullochs (a), it is assumed by the 
Judge, that an infant becomes a ward of Court upon the 
filimg of a bill. The marginal note in that case is not very 
correct. It states that an infant may be made a ward of 
Court on petition; what was asked was, that an infant 
should be made a ward of Court, and the order upon the 
petition seems to have been, that she should be made a ward 
of Court, and proper steps taken to secure her property. 
That seems to mean that a bill should be filed for these 
purposes. 


If that was the old law, I have no doubt that the Act for 
the Relief of Trustees cannot affect the rule in any way. 
This statute does not purport to confer upon the Court any 
jurisdiction of the kind. ‘Trustees pay a particular fund 
into Court under its provisions, and the statute enacts, that 
such orders as shall seem fit shall be made by this Court in 
respect of the fund so paid in upon petition without bill, 
and that such orders “ shall have the same authority and 
effect, and shall be enforced, and subject to rehearing and 
appeal, in the same manner as if the same had been made 
in a suit regularly instituted in the Court.” 


There is nothing in that provision to make any infant, 


(a) Dru. 276. Va 
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who may happen to have an interest in that fund, a ward of 
Court. The effect of filing a bill, is to give the Court juris- 


diction over all the property of the infant. 


It would be a 


very different question, whether the lady’s equity to a set- 
tlement would not arise when she is married. 


On the same day, Mr. &. R. Turner applied to the Lords 
Justices, mentioning the case referred to before the Vice- 
Chancellor, and the case of Hx parte Birchall, and further 


referring their Lordships to In re Bloye’s Trust (a). 


The 


Lords Justices said they would consider the Trustee Relief 
Act, and mention it the next morning. 
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Statement. 


The Lords Justices said, the matter had better be brought yarch 17¢h, 


before the Lord Chancellor. 


The matter was opened before the Lord Chancellor and Murch 18¢h. 
the Lords Justices, in a private room at the Privy Council. 


Mr. Turner explained the nature of the case of Ex parte 
Birchell (6), from a note taken from the Reg. Book, and said, 
that, in this case, the amount of the property was above that 
which made it necessary, under the practice before 1852, that 


(a) 1 Mae. & G. 488. 

(6) 3 Atk. 813. Reg. Book, 
F/O se 8 NG YK 

The following additional facts 
are taken from that book. The 
name of the second infant was 
Hester, not Mary. The petition 


was presented by the two in-’ 


fants, John Crowther and John 
Birchall, and shewed that J. 
Crowther had paid his addresses 
to Sarah; that P. B., the father 
of Sarah and Hester, was lately 
dead; that the mother of the in- 
fants had lately intermarried 


with one Wood, and was since 
dead; that the petitioners con- 
sidered him a very improper 
person to have the care and 
management of the person and 
effects of the petitioners Sarah 
and Hester; that the petitioner 
John Birchall was uncle to the 
petitioners Surah and Hester, and 
had been applied to by the peti- 
tioners Sarah Birchall and John 
Crowther for his consent that 
they should intermarry together; 
that the petitioner John Birchall 
was willing that the said intend- 


* Sic, the Book 
for 1754 be- 
gins Nov. 6. 
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. a bill should be filed, and submitted, that the cases Lx parte 
Molesworth (a) and Ex parte Lakin (b) must be considered 
to have overruled the case of Hx parte Myerscough (c); and 
that the rule established, after a conference with Lord Hidon, 
as mentioned in Ex parte Molesworth (a), could not be re- 
scinded by the single decision of a Vice-Chancellor, in Lx 
parte Starkie (d); and that the summons in Chambers was, 
on that account, equivalent to a bill filed. He then sub- 
mitted, that, even were that not so, the eustody of the 
infant’s property, and the order for maintenance out of the 
funds in Court, drew after it the care and custody of the 
person of the infant, referring to Wright v. Naylor (e) and 
Wellesley v. Duke of Beaufort (f). The Trustee Relief Act, 
however, put the question beyond all doubt, as it was a nar- 
row view to say that an order made should not have the 
effect, of making an infant a ward of Court; because the 
asking for that order in a suit regularly instituted in the 
Court, without the actual order itself in the suit, had that 
effect; and the object and effect of that Act, as explained 
by Lord Cottenham in Ex parte Bloye’s Trust (g), was to 
put the petitioners in the same position as if a bill had been 
filed, and the suit had come on for further directions after a 


payment into Court by the executors or trustees. 


ed marriage should take effect, 
believing the same to bea proper 
marriage ; that the fortune and 
business of John Crowther was 
equal to the fortune of Sarah 
Birchall; and the petitioners 
therefore prayed, that the peti- 
tioner John Birchall might be 
appointed guardian to the peti- 
tioners Sarah and Hester Birch- 
all; and that the petitioner John 
Crowther might be at liberty to 
marry the petitioner Sarah. All 
parties were ordered to attend, 


aud on their attending, and on 


With 


hearing the petition read, and 
counsel of all parties: It was 
ordered, that the petitioner John 
Birchall be appointed guardian 
of the person and estates of the 
said petitioners Sarah Birchall 
and Hester Birchall, the infants. 

(a) 4 Russ. 308, n. 

(6) 4 Russ. 307, 

(ec) 1 J. & W. 151. 

(d) 3 Sim. 339. 

(e) 5 Madd. 77. 

(f) 2 Russ. 1, 18, 20, 21. 

(g) 1 M‘N.& G, 488. 
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» regard to legacies paid in under the Legacy Duty Act, he 1857. 
said, that though infants did not become wards of Court ee 
by that payment, that was inapplicable to the present case, cee 

as the words of that Act were, that application should be 

made to the Court by “petition or motion in a summary 
way,” without any reference to a suit regularly instituted ; 
and the jurisdiction, being a statutory jurisdiction, did not 


draw after it the ordinary jurisdiction of the Court. 


Statement. 


The LorD CHANCELLOR, after conferring with the Lords 
Justices, said, that without expressing any opinion as to any 
question except that arising on the Trustee Relief Act, he 
was of opinion, that the effect of that Act was to put the 
parties in the position pointed out in the case of In re 
Bloye’s Trust, and insisted on in the argument; and that 
he was of opinion that Miss Hodges was a ward of the 
Court. 


Mr. Turner appearing for the petitioner, and P March 19th. 


Mr. Howe consenting as before, 
The Vick-CHANCELLOR granted the prayer of the petition, 


except that part praying for the transfer of the funds, which 
stood over. 
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March 14th & LANGFORD v. SELMES. 

16th. 
Landlord and Tuts was an application by a purchaser under a decree 
Pie of the Court, to be discharged from his purchase, on the 
ee: ground of a defect in title and a misdescription im the par- 
The doctrine _ ticulars of sale. 
of estoppel 3 
bet land- 
Reread te: By adeed, dated the 22nd of September, 18238, W. Cooper 


es demised two houses, Nos. 8 and 4, St. George’s-road, to 


pe nsiplo wat / ; -d, for ninety-nine years 
Bldicos haniue B.C. Langford and J. Langford, y years, 


accepted a from the 24th of June, 1823, with a power to them to pur- 
lease, may not : alsin e 

plead to the Chase the fee simple within twenty years. 

action of his 


ance ie By a deed of the 24th of March, 1833, containing no re- 
pe citals, B. C. Langford and J. Langford. demised the pre- 
ut the 


lessee may mises to 7’. Fowle from the 25th of March, 1833, for eighty- 
i ape ime years and three quarters mizus ten days, at a rent of 


the lessor had 6/,, so.that this term, in fact, exceeded the residue of the 
an interest at 


the date of the original term of ninety-nine years by six months less ten 
lease, but that d 
such interest ays. 
had determin- 

fore th : : 
Pian B.C. Langford devised and bequeathed all his real and 


of eee arose. personal estate to J. Langford; and, subsequently to the 
Therefore, 


ix tome death of B. C. Langford, J. Langford acquired the fee 


afiect tesrant simple in the demised premises by purchase, under the co- 

form exceed- venant in the original lease, and the tenant continued to 

ing his own C 

term indura- pay the rent up to the present time. 

: p 

tion, and to 

reserve an an- . 

nual rent, that The devisees of J. Langford now sold the property, un- 
] A . . . . . 

aoe aes der the order of the Court made in a suit to administer his 


ment ofhis estate, and described it in the particulars of sale as “a free- 
term,andthere 


would beno hold ground rent of 6l. per annum issuing out of two pri- 
estoppel be- 


tween him ana Vate dwellings, Nos. 3 and 4, St. George’s-road, let on 
the person to 


whom he made such assignment; and, accordingly, it would be doubtful whether the as- 


signor would have any remedies for recovering the rent. The Statute 4 G. 4, c, 28, does 
not give power to distrain for such a rent. 
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lease, which will expire on the 14th day of December, 1857. 
1922.” 
LANGFORD 


Vv. 
The purchaser objected to complete, on the ground that — SEEM=s. 


a right of distréss could not be given to him, and that the Statement. — 


rent was not a freehold rent—and, accordingly, he applied 
to be discharged from his purchase. 


ee 


Mr. W. M. James, Q. G., and Mr. Kingdom, for the pur- Argument. 
chaser :— 


The deed of the 24th of March, 1833, operated as an 
assignment of the whole interest of the original lessees, and 
therefore the rent reserved is not incident to any reversion, 
and there is no power of distress: Parmenter v. Webber (a), eA Pe _ ap 
Thorn v. Woollcombe (b). In Pollock v. Stacy (¢), where ZP at ye. 
it is said that the relationship of landlord and tenant con- 2297 — 
tinues, it is admited that the right of distress is gone. 


If the purchaser were obliged to take the premises, he 
could not sue on the covenants contained in the underlease 
in his own name, but would have to sue in the name of the 
lessor or his representatives. See 2 Saunders, by Williams, 
418 c; Pluck v. Digges (d). 


It will be argued, that there is a reversion by estoppel. 


But, though a tenant cannot dispute his Jandlord’s title, 
he can confess and avoid it. 


Moreover, there is no estoppel; for, according to Lord 
Coke (e), “ whensoever any interest passeth from the party 
there can be no estoppel against him ;” and again, Co. Litt. 


{\s (a) 8 Taunt. 693. (d) 5 Bligh, 31. 
(b) 3B. & Ad. 586. (6) Co. Litt. 45. a. 
(c) 9 Q. B. 1036. 
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47. b., “ A., lessee for the life of B., makes a lease for years 
by deed indented, and after purchases the reversion in fee; 
B. died, A. shall avoid his own lease.” 


In Hicks v. Downing (a) it was resolved, that, “if lessee 
for three years assigns his term for four years, or demises 
the house for four years, he does not by this gain a tortious 
reversion, and it does but amount to an assignment of his 
interest.” 


During the interval which elapsed before the reversion 
was acquired, the so-called underlease must have operated 
as an assignment; and it was impossible afterwards to give 
a new and contrary effect to it: at least the title was too 
doubtful to force on a purchaser. 


There is no right of distress, he cannot take the benefit of 
as stat. 32 Hen. 8, c. 34, only 


the condition for re-entry 


applies where there is a reversion—covenants will not run ~ 


with a rent (0), the incidents of an assignment and under- 
lease are altogether different. 


Mr. Shapter, for the vendors:— 


First, the deed of 1833 was a lease: Serjt. Manning’s 
note to King v. Wilson (c), Poultney v. Holmes (d), Pol- 
lock v. Stacy (e). 


Secondly, it was a good lease by estoppel, conferring on 
the lessor by estoppel a reversion and a right of distress 
directly he acquired the freehold interest. The passages 
cited from Co. Litt. only shew, that, where the whole estate 
can take effect out of interest, there is no estoppel. The 
instances given by Coke prove his meaning. There are 


(a) 1 Ld. Raym. 99. (c) 5M. & Ry. 156. 
(6) Milnes v. Branch, 5M. &S. (dz) 1 Strange, 405. 
417, was mentioned. (e) 9 Q. B. 1033. 
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cases of tenant for life or pour autre vie making grants or 
leases for years, which possibly could and were reasonably 
expected to take effect wholly out of the interest possessed 
by the grantor. It was matter of contract that the assur- 
ances should so take effect, or, if not expressly declared to 
be the contract, the law presumes that the parties intended 
to do what might lawfully and regularly be done. That is 
the rule laid down by Coke himself, at Co. Litt. 42. a. b. 
But how can it be supposed the parties contemplated that a 
termor (with a right too to purchase the fee) intended that 
a lease exceeding his term should take effect wholly out of 
his term? 


At p. 367. a., Coke on Litt. puts the case of a lessee for 
years or tenant by elegit making a feoffment in fee, and 
adds, “ a feoffment de facto made by them that have such 
interest or possession as is aforesaid, is good between the 
parties, and against all men, but [i. e. except] only against 
him that hath right;” and Littleton, 667 section, states 
the case of a husband, who had an interest in right of his 
wife, being estopped by his conveyance of the fee. 


Patteson, J., in Doe v. Barton (a), correctly states the rule 
thus:—‘ A deed, which can take effect by interest, shall not 
be construed to take effect by estoppel.” 


In Gilman v. Hoare (b) it is expressly declared, that a 
lease may take effect partly out of estate and interest, and 
partly by estoppel. In that case, and in Sturgeon v. Wing- 

field (c), reversions on leases were created by estoppel: 
Weale v. Lower (d), Vick v. Edwards (e), Doe v. Oliver (f), 
Cole v. Sewell (g), Bensley v. Burdon (h), Webb v. Aus- 
tin (4), are all cases of estoppel where some interest passed. 


(f) 10 B. & C. 181. 
(g) 2 H. L. Cas. 186. 
(h) 28. & 8. 519. 
(‘) 7M. & G. 701. 


(a) 11 Ad & E311. 
(6) 1 Salk. 275. 

(c) 15 M. & W. 224. 
(d) 1 Pollexf. 54. 

(ce) 3 P. Wms. 372. 
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In this case, there is no recital of title or other matter on 
the face of the deed to prevent estoppel. 


It is admitted, according to the resolution in Hicks v. 
Downing (a), that a tortious reversion is not gained by a 
lessee demising or assigning his whole term, or beyond it. 
But that has no bearing on the question, whether, if the 
grantor acquire a further interest, there is not a reversion by 


estoppel — See & (LerK. fo - Lord POY 


The setting up a case of estoppel admits the clear doctrine 
that a tenant may confess and avoid, and so shew the deter- 
mination of his landlord’s title. The question is, whether 
he is under the circumstances estopped from so doing. If 
a tenant for life or pour autre vie make a lease for years, and 
die, the tenant may shew the facts from which it is to be 
inferred, that, as the lease could wholly take effect out of 
interest, it was intended and did so, and so shew the deter- 
mination of the term. But if a lessee for ten years, assum- 
ing to be owner of the fee, grant a lease for twenty years, 
and then acquire the fee, surely he is bound to give effect 
to his contract—at law as wellasin equity. He is estopped 
—estoppels are mutual—and his lessee is also estopped 
from denying his landlord’s title to grant a lease for twenty 
years. 


The tenant, in this case, has gone on paying rent after 
his landlord acquired the fee, and has paid rent up to the 


present time. Neither party is in a situation to dispute the 
title of the other. 


Thirdly, it is admitted by the vendors, that the case 
is not within the 9th section of the stat. 8 & 9 Vict. c. 46, for 
that preserves the remedies against the tenant, only when 
ihe immediate reversion is lost by merger. — 


(a) 1 Ld. Raym. 99. 
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But it is submitted, that the acquisition of the fee may be 
deemed a renewal of the lease within the 5th section of the 
stat. 4 Geo. 2, c. 28. 


If the rent be a rent-seck, the 6th section of the stat. 
4 Geo. 4, c. 28, gives a right of distress. 


° 


If it be a rent-service, the tenant cannot object to pay it, 
and must submit to distress, for, by the stat. 11 Geo. 2, ¢. 19, 
s, 22, it is not necessary for a landlord to plead his title. 


Mr. W. M. James, Q. C., in reply: — 


Most of the cases cited are cases of feoffments or fines, 
which were tortious conveyances, having a peculiar effect in 
creating estoppel, which innocent assurances have not. 


Gilman v. Hoare (a) is differently reported by the name 
of Holman v. Hore (b), and there it appears that estoppel 
depended on no interest passing. 


The principle which prevents a tenant from denying his 
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landlord’s title is, he cannot plead that his landlord “nil —Fecevere + ali 


habuit in tenementis;” but if he acknowledges a title and 
interest, however small, he can deny the rest. 


The Vick-CHANCELLOR reserved judgment. 


VICE-CHANCELLOR Sir W. Pace Woop:— 


There is no doubt, that, from the description of the pro- 
perty given in the particulars of sale, the purchaser was 
justified in believing that he was buying a freehold ground 
rent, with all the remedies of the reversioner. The only 


(a) 1 Salk. 275. (b) 3 Id. 152, 


GC Cleat 


Judgment. 
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question, therefore, is, whether, under the circumstances of 
the title, he would, upon the completion of his purchase, 
acquire such remedies. 


It appears, that the vendor's testator, being possessed of a 
lease for the residue of a term of ninety-nine years, with the 
option of purchasing the fee simple in reversion, granted a 
lease for a term which exceeded the residue of his own 
term. 


One point arising in this case is free from doubt. It was 
conceded, that, if a termor, or the owner of any estate in 
land, which might possibly be sufficient to allow an interest 
created by his deed to take effect out of such estate, make 
a deed purporting to grant such interest, which in the event 
fails to some extent, from the circumstance of the grantor’s 
own estate not being of sufficient duration to enable the 
grantee to take all that the deed purported to give him, 
—as in the illustration given in Oo. Litt. if a tenant for 
life were to demise for a term, and then to die during the 
term—an actual interest will pass by the grant, and the 
grantee will not be estopped from shewing the determina- 
tion of such interest, as by the death of the grantor during the 
term—that is to say, admitting that the lease was for a term 
of so many years, he would be at liberty to prove that the 
lessor had only a life interest; and that, accordingly, by his 
death, the lease had determined: for, though it is an admit- 
ted principle, that a lessee cannot dispute the title of his 
landlord, it is equally clear, that, where he can confess and 
avoid it by shewing that the landlord’s estate has deter- 


mined, he is permitted to do so, and thus to prove that the 
lease exists no longer. 


In truth, the question in this case is, whether or not there 
is any reversion on which the purchaser of the ground rent 
would have a right to proceed for its recovery by distress or 
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re-entry. As respects the reversion, the case is in a singular 
position. Unquestionably, a termor who grants a lease 
longer than his term, thereby parts with his whole interest; 
and, during the term of the original lease, the tenant would 
hold of the owner in fee simple who had granted. the origi- 
nal lease; but the argument is, that, on the subsequent 
acquisition of the fee simple by the original lessee, an estop- 
pel arose, by which, on the expiration of the original lease, 
the supposed underlessee will hold of the underlessor who 
had affected to demise to him, at a rent of 61., for a term 
greater than he was possessed of at the date of the under- 
lease. There is no authority for such a proposition ; and the 
only argument in favour of it has been, that, although there 
is not a complete estoppel where there is an interest which 
might be sufficient to effect the whole object of the deed, yet 
where the interest was ab initio insufficient, there, in order 
that the deed may not lose its effect, the parties are estopped 
from saying that the actual interest which it purported to 
grant has not passed. The only authority which has 
been cited is Gilman v. Hoare, which was of a different 
character. That wasa case where a person having a rever- 
sionary interest made a grant, and it was supposed, from the 
report in ] Salkeld, that an interest there passed by way of 
estoppel during the first period, and out of the estate 
during the latter period of the demise. It appears, 
however, from another report of the same case, 3 Salkeld, 
(and it is impossible therefore to treat it as an authority), 
that there was no interest at all, because there had been no 
attornment in respect of the original interest of the lessor 
which he purported to grant, and therefore, the lessor hav- 
ing no interest, the rule applied that a lessee cannot say 
that his lessor had no interest at the time of making the 
lease, and, accordingly, there was a perfect estoppel as 
between the lessor and the lessee; and therefore there 
was no difficulty in that case, because the true reason 
of the rule is, that a lessee, having accepted a lease, cannot 
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plead to an action by his lessor, that the lessor nil habuit in 
tenementis. That is the principle of estoppel; but I never 
heard it doubted, that, when a person has granted a lease 
exceeding in duration the actual term which he held, the 
effect of that would be a demise of the whole term, so 
that the grantee would hold of the grantor of the original 
term, out of which the underlease was intended to be 
made. There is a note by the learned editor to the case of 
King v. Wilson (a), in which he considers the question, 
whether or not, as terms of years are not within the statute 
of quia emptores, there might not be tenure where there had 
been a demise of the whole term by way of underlease, and, 
although there would be no substantial reversion, whether ~ 
there would not be the relation of landlord and tenant 
created, and whether the rights of the landlord might not be 
said to exist. He suggests, indeed, a doubt whether the 
law of tenure was ever held to have effect on such interests 
as terms of years. 


At the time of that statute, it would have caused much 
astonishment, if it had been suggested, that it was necessary 
to include terms of years therein, or that a mere termor 
could create a tenure between himself and his grantee by 
the grant of the term of years; he might by feoffment have 
acquired a tortious fee, and then a tenure might be created ; 
but it never before was suggested, that there could be any 
tenure between a lessee for years and a person to whom he 
granted the whole of his term. The reason that a termor 
is a reversioner, where he has sublet for a part only of his 
term, is, that he has the interest of the reversioner, that is 
of the freeholder, still in him during the rest of his term. 


The case cited and controverted by Serjt. Manning is a 
plain decision on another point, which was raised in argu- 


(a) 5 Man. & Ry. 140. 
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ment, namely, on the effect of the stat 4 Geo. 4, c. 28, giv- 
ing power to distrain for a rent-seck. It is an Anonymous 
casé (a), arising op a replevin, and the question was, what 
right of distress existed where the whole of the term had 
been granted reserving a rent; and the Court gave judgment 
for the Plaintiff without hearing his counsel, and said, 
“There are two ways of creating a rent, the owner of the 
lands either grants a rent out of it, or grants the lands and 
reserves a rent; there is no such thing as a rent-seck, rent- 
service, or rent-charge issuing out of a term of years.” 


That seems to meet the question of the application of the 


statute. 


In this state of the law, there is nothing to support the 
view which has been contended for, that, where a deed can- 
not operate to its full effect, it shall do so by way of es- 
toppel, the true ground of estoppel being a different one, 
namely, that a tenant may not dispute the right of his 
landlord, by saying that he had nothing in the property. 
It is equally clear that he may, nevertheless, shew that 
the landlord had an interest at the date of the lease, 
which has since determined; and although there is no precise 
authority deciding this point, as the whole current of cases 
seems to be adverse to the argument of the vendor, it is im- 
possible for me to hold that the purchaser is compelled to 
buy these ground rents, with such grave doubts as to the 
remedies which he may have for recovering them. 


v. Cooper, 2 Wils. 375. 
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Fraud— Trust 
and Trustee— 
Principal and 
Agent. 

Four out of 
five persons, 
who entered 
into a provi- 
sional contract 
to purchase a 
mine, which 
they agreed to 
sel} for their 
joint benefit to 
a company, 
were deceived 
by the fifth, 
who, assuring 
them that the 
vendors would 
not take less 
than 85,7142., 
obtained se- 
eretly from 
the latter an 
agreement, 
that, if the 
contract were 
perfected, and 
money paid, 
he should re- 
ceive thereout 
a bonus of 
20,0002. for his 
pains in effect- 
ing the sale. 
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BECK v. KANTOROWICZ. 
KANTOROWICZ v. CARTER. 
KALB v. KANTOROWICZ. 


EARLY in the year 1858, the Defendant Kantorowicz 
entered into a negotiation with the Defendants Carter, 
Moriarty, Twynham, and Werninck, with a view to a pur- 
chase by himself and them of the mining Concession “Wild- 
berg,” in Germany, then the property of the widows 
Hunsdiecker and Merttens and Leopold Hunsdvecker, for 
which, he represented to his Co-defendants that the pro- 
prietors would not consent to take less than 1,000,000 
florins Rhenish (85,7141.). 


By a contract in German, dated the 15th of June, 1853, 
and made between the widows Hwnsdiecker and Merttens 
and Leopold Hunsdiecker of the one part, and the Defend- 
ants Carter, Moriarty, Twynam, Werninck, and Kanto- 
rowicz of the other part, reciting, that the parties of the 
first part were sole, exclusive, and irrevocable proprietors of 
the Concession; that the parties of the second part wished 
to purchase the Concession, should the same after examin- 
ation answer their expectations—such purchase to be for a 
society or company, which they intended to form among 
themselves or with other parties, or exclusively for other 


Two of the four, having absolute powers from the rest to sell to the intended company, 


then formed themselves with others into a committee of management, and, still ignorant of 
the surreptitious agreement, issued a prospectus, stating, that a contract had been entered 
into for the purchase by the company of the entire property for 125,000J., “ including alt 
preliminary expenses, and a premium to the parties who incurred the risk and respon- 
sibility of the original purchase.” The company having been established, the requisite 
capital paid up, aud the provisional contract perfected :—Held, that the 20,0002. transaction 
was fraudulent, and void, not only as against the four original purchasers, but also as against 
the company, notwithstanding the mine proved cheap at the price (125,000/.), at which they 
became shareholders. It was not enough that the company got the whole of their bargain. 


They had a right to the best bargain which the two members of the committee of manage- 


ment, had they known the facts, would have been in a position, acting fairly and rightly, 


to give them. 
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parties; and that the parties of the first part were willing to 1857. 


transfer their property for 1,000,000 florins Rhenish :—In Se 
order to give the parties of the second part liberty to ee 
become acquainted ae the peculiarities a the mine, ia eagles 
in order to form the company in whose interest they in- Gia 
tended to purchase, but, at the same time, in order to Kas 
indemnify the parties of the first part in the event of the x, .sovowron, 
noncompletion of the contract, it was stipulated (inter alia), ae 


Ist., that the parties of the second part having paid to the 
parties of the first part 100,000 dollars (15,0002.), in consi- 
deration of that payment, the right was thereby conceded 
to the parties of the second part to purchase the said Con- 
cession as their property and for ever, within six months 
from that day, by simple declaration of acceptance before 
the notary drawing up that instrument, either on their own 
behalf, or on behalf of that person or society which they 
might name, for 1,000,000 florins Rhenish, (571,428 dol- 
lars); 2ndly, that, if any acceptation should take place 
within the six months, the 100,000 dollars should become 
the irrevocable property of the sellers, and serve as first in- 
stalment of the purchase money, the remaining 471,428 
dollars to be paid on or before the 15th of January, 1854; 
of which payment the purchasers should have the right to 
hand over 143,000 dollars in paid up shares, at the nomi- 
nal value of the company purchasing the mine, should such 
company be formed; 3rdly, that, from the day of accept- 
ance, the purchasers should enter upon the real possession of 
the object of sale, in such manner as if they had possessed 
and used’ the same from that date ; 4thly, that, up to such 


time of acceptance, the parties of the first part should 
remain in possession, work the mines, and hold the clear 


produce, in trust, for the eventual proprietor; and, 5thly, 
that, if the declaration of acceptance should not have been 
made within the six months, the parties of the first part 
should be authorised, without previous summons, and by 
the mere expiration of the term, to dispose of their property, 
acal ae, Cre See fer Pcs 6 ft Cer STA? 
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and should acquire out of the 100,000 dollars the amount 
of 50,000 dollars as indemnity for the noncompletion of the 
negotiation, the remaining 50,000 dollars to be paid to the 
account of the Defendant Carter. 


On the same 15th of June, 1858, and previously to the 
execution of the last-mentioned contract, an indenture of 
even date was executed by Carter, of the first part; Zwy- 
mam, of the second part; Moriarty, of the third part; 
Kantorowicz, of the fourth part; Werninck, of the fifth 
part; and the Defendant Harris, of the sixth part, in refer- 
ence to the deposit of the 100,000 dollars (15,000/.); where- 
by, after reciting that the parties of the first five parts had 
agreed to purchase the premises, and the conditions for the 
payment of the deposit of 15,0001., and for the forfeiture of 
a moiety of that sum by the last-mentioned parties in the 
event of their not completing the purchase; and reciting, 
that the deposit had been contributed in the proportions 
following, viz. Carter, 3,0001.; Twynam, 6,0001.; the Plain- 
tiff Beck, 3,0001.; and a Mr. Vallance, 3,0001.; making to- 
gether the sum of 15,000/.; and further reciting the con- 
tract of purchase of even date then about to be executed, it 
was agreed, that, in the event of the contract not being car- 
ried out, the forfeiture of a moiety of the deposit should be 
borne equally by the parties of the first five parts; and the 
same indenture contained a covenant by Harris, in the 
event of Kantorowicz or Werninck failing to perform their 
part of the agreement, to pay to the parties of the first 
three parts such sums as might be found to be the propor- 
tions payable by Kantorowicz and Werninck, or either of 
them, in respect of the forfeiture, 


By a letter of the same 15th of June—and by an inden- 
ture of the 20th of July following, Kantorowicz and Wer- 
ninck agreed to pay to Harris 1,000l. and interest ; and 
that their one-fifth shares in the mine, or in the beneficial 
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interest in the contract, should be charged with payment of 
that sum, and also by way of indemnity to Harris in 
respect of his having entered into the guarantee on behalf 
of Kantorowicz and Werninck. 


On the same 15th of June, 1858, after the execution of 
the contract and indenture of that date, articles of agree- 
ment or partnership of even date were made between Car- 
ter, of the first part; Twynam, of the second part; Mori- 
arty, of the third part; Kantorowicz, of the fourth part; 
and Werninck, of the fifth part; whereby, after reciting the 
contract for purchase, it was declared and agreed, 1st, that 
the contract for purchase had been entered into by the said 
parties thereto for their mutual benefit, and that they were 
and should be jointly interested in the profit or loss arising 
therefrom, in equal shares and proportions; 2ndly, that the 
said contract had been entered into on the distinct under- 
standing and agreement, that any three of the parties 
thereto, of whom the Defendants Carter or Twynam should 
be one, should have full and absolute power and authority 
to negotiate and deal with the said mine and property in 
as full and ample a manner, to all intents and purposes, as 
if all the parties thereto joined and concurred personally in 
any act so to be done by any three of the said parties, pro- 
vided that either Carter or Tovynam should be one of such 
three parties; and, 8rdly, each of the said parties thereto ex- 


pressly and fully authorised and empowered any three of 


the others, of whom Carter or Twynam should be one, to 
take all necessary steps, and to do and enter into any act, 
deed, matter, agreement, or arrangement respecting such 
contract of purchase and the property comprised therein, 
and to do all and every act and acts in reference to the 
completion or noncompletion of the said purchase, and re- 
lating or incidental thereto, as any three of the said parties 
thereto, of whom Carter or Twynam should be one, should 
in their full and absolute discretion think right. 
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After the execution of the several documents of the 15th 
of June, 1853, the mine was examined; and, the result prov- 
ing satisfactory, it was determined to complete the purchase, 
and to form a company. 


Accordingly, in November, 1858, a prospectus was issued, 
intitled “ The Prospectus of the Wildberg Great Consoli- 
dated Mining Company, to be conducted (until a royal 
charter for a Société Anonyme be obtained) under the 
Prussian mining law.” And stating, in large letters at the 
top, that the capital of the company was 1,000,000 dollars, - 
or 150,000/., in 75,000 shares of 22. each. It then stated, 
that the committee of management consisted of five persons, 
viz. the Defendants Carter and Twynam, and the Plaintiffs 
Beck, Morris, and Underwood; and that the company was 
established for the purpose of working the mine at Wildberg. 
Then, after describing the value of the mine as tested by a 
recent careful investigation, the prospectus contained the 
following passage:—*“ A contract has been entered into for 
the purchase by the company of the entire property, for the 
sum of 125,000/., including all preliminary expenses, and a 
premium to the parties who incurred the risk and responsi- 
bility of the original purchase. To this sum 25,000/. have 
been added for working capital. It is believed, however, 
that 15,0002. will be amply sufficient for that. purpose; and 
the remaining 10,0001. will be reserved, and only raised if a 
larger expenditure in machinery, &c., than is now contem- 
plated should hereafter be found expedient, with a view to 
increased profit from the mines; and, in that case, the 
shares will either be issued to the existing shareholders, or 
sold for the benefit of the company. The purchase includes 
also the whole of the ores raised since the 15th of June, 
1853. The vendors have agreed to receive the purchase 
money as follows, viz. 55,000. in cash, and 70,0000. in paid 
up shares, 50,0000. of which shares will not be transferable 
until after the expiration of six months from the day of 
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allotment.” The prospectus concluded with a description 
of the character of the mine, and setting forth numerous 
reports representing it as a very valuable and profitable in- 
vestment. 


The company was establisbed by a notarial act, on the 
13th December, 1853; the requisite shares were allotted, 
and the requisite capital was paid up. 


A declaration of acceptance of the original purchase was 
given on the 13th of December, 1853; and, on the 15th of 
January, 1854, the balance of the purchase money was paid 
to the original proprietors, as to part in cash, and as to the 
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remainder by a promesse d’actions (share certificate) for - 


10,725 paid up shares in the company, of the nominal value 
of 143,000 dollars (21,450/.). 


Shortly afterwards it was discovered, that, under a con- 
tract made on the 20th of January, 1854, between the 
widows Hunsdiecker and Merttens and Leopold Huns- 
diecker, and the Defendant Kantorowicz, the promesse 
d’actions had been notarially deposited with a notary at 
Cologne, to be held in trust, as to 665 only of the shares, for 
the widows Hunsdiecker and Merttens and Leopold i Uns- 
diecker; and, as to the remaining 10,060 shares, of the 
value of 134,134 dollars, or upwards of 20,000/., in trust for 
Kantorowicz, with a declaration that the parties were in- 
terested in the promesse d’actions in the above proportions. 
In this contract of the 20th of January, 1854, reference 
was made to a contract made on the 7th and 28rd of Octo- 
ber, 1858, between the attorneys of the widows Hunsdiecker 
and Merttens and Leopold Humsdiecker, on the one part, 
and Kantorowicz, on the other part, whereby, “ in consi- 
deration of the great pains which Kantorowicz had taken 
to bring the business” (meaning the contract for pur- 
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chase of the 15th of June, 1853,) “ to a favourable issue,” 
the said attorneys bound themselves in the names of their 
principals, in case the purchase contemplated by Messrs. 
Carter and others should be completed, and the purchase 
money paid within the time limited, to pay Kantorowicz 
that portion of the purchase money which should exceed 
425,000 thalers, deducting, however, out of such portion, in- 
terest from the 15th of June at 5l. per cent., and all ex- 
penses incurred by the proprietors, with power for the pro- 
prietors, in case a portion of the purchase money should be 
paid in shares of such a company as Messrs. Carter and 
others contemplated establishing, to transfer the same amount 
of shares at their nominal value to Kantorowicz, in pay- 
ment of the amount to be received by him. And the con- 
tract contained a proviso, that, in case Messrs. Carter and 
others should fail to make the declaration of acceptance 
within the time limited, or to pay the purchase money at 
the stipulated period, Kantorowicz should have no claim 
whatever for his trouble. 


On discovering what had passed between Kantorowicz 
and the former proprietors, the Defendants Carter, Twy- 
nam, Moriarty, and Werninck at once repudiated the 
transaction; and they and the Plaintiffs instituted a suit in 
Prussia against Kantorowiez, to recover the promesse 
dactions. A cross-action, for the like purpose, was also 
commenced in the same Courts by the Defendant Kalb, to 
whom Kantorowicz, for valuable consideration, had assign- 
ed his interest in the promesse d’actions. 


Under these circumstances, the Defendants Carter and 
Twynum, as members of the committee of management, 
retained in their hands a sum of 8021. 3s. 9d., and the cer- 
tificates for 2,425 shares, which together represented the 
fifth part to which Kantorowicz was entitled in the pre- 
mium then payable to the five Defendants, for the purpose 
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of reimbursing themselves and the Plaintiffs the costs and 
damages sustained by them in respect of the proceedings in 
the Prussian Courts. 


In November, 1854, Kantorowicz, for valuable consider- 
ation, assigned the 2,425 shares, and the 8021. 3s. 9d., to 
Harris, in trust (subject to the indenture of the 20th of 
July, 1853,).for the Defendant Kalb. 


The Plaintiffs Beck, Morris, and Underwood, as three of 
the committee of management of the company, now filed 
their bill on behalf of themselves and all other the share- 
holders of the company, except such of the Defendants as 
were shareholders, against Kantorowicz, Carter, Twynam, 
Harris, Moriarty, Werninck, and Kalb, praying, Ist, that 
it might be declared, that the appropriation for the benefit 
of Kantorowicz of the promesse d’actions was, to the extent 
at least of 10,060 shares, part of the 10,725 shares therein 
comprised, a fraud upon the Plaintiffs and the other share- 
holders in the company; and that Kantorowicz was an- 
swerable for, and that he might be decreed to make good to 
the Plaintiffs and the Defendants Carter and Twynam, as 
the committee of management of the company, on behalf of 
themselves and the other shareholders in the company, the 
said 10,060 shares; 2ndly, that the certificates of the 2,425 
shares, and the 8021. 3s. 9d. retained by Carter and Twy- 
nam, might be applied in discharge of the aforesaid liabi- 
lity of Kantorowicz, and of the value of the 10,060 shares, 
and towards reimbursing the Plaintiffs and the Defendants 
Carter and Twynam the costs incurred by them in the 
Prussian Courts; and also all costs and expenses incurred 
by them in this suit, and in the two suits of Kantorowicz 
v. Carter and Kalb v. Kantorowicz, which had been insti- 
tuted respectively in August, 1854, and May, 1855, in this 
Court, to recover the certificates for the 2,425 shares, and 
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the 802I. 3s, 9d. retained by the Defendants Carter and 
Twynam. 


It appeared by the evidence, that, throughout the negoti- 
ation with the original proprietors for the purchase of the 
Concession, and until after the declaration of complete ac- 
ceptance, the Defendants Carter, Moriarty, Twynam, and 
Werninck looked upon Kantorowicz as a joint purchaser 
with themselves; and that, both before and after the con- 
tract of June, 1853, they availed themselves of his knowledge 
and information—he being better informed than themselves 
as to the value of the property,—and pressed him to get 
better terms than those proposed (1,000,000 florins); that 
he repeatedly stated, that the vendors would not sell for less 
than that price, that it was in vain to ask them; and that it 
was desirable for them to complete the purchase, because 
there was a Fvench party in the field, who was desirous of 
making the purchase if they did not. These representa- 
tions were repeated by Kantorowicz in October, 1853. 


The Court was also satisfied, upon the evidence, that, in 
fixing 125,000/. as the price to be paid by the company for 
the Concession, the committee of management believed 
they were to pay the whole 1,000,000 florins (85,714/.) to 
the original proprietors; and intended to provide, and be- 
lieved they were providing, a sum not exceeding 30,0001, as 
the premium to be paid to the parties who incurred the 
risk and responsibility of the original purchase. 


Mr. Rolt, Q. C., Mr. Daniel, Q. C., and Mr. Beales, for the 
Plaintiffs, contended, that the surreptitious contract entered 


into by Kantorowicz with the original proprietors of the 


mine, and the appropriation by that Defendant of the pro- 
messe (actions, was a fraud not only upon the Defendants 
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Carter, Moriarty, Twynam, and Werninck, who had joined 
with him in the purchase in the belief that he had a com- 
mon interest with them in obtaining the property as cheaply 
as possible, but also upon the company at large, who, through 
their agents, Carterand Twynam, had been equally defraud- 
ed, and compelled to pay for the mines a sum exceeding, by 
more than 20,000/., the price which the latter, as members 
of the committee of management, would otherwise have 
fixed for the purchase of the mine, including the preliminary 
expenses and the premium mentioned in the prospectus. 


Upon the first point, they cited Hichens v. Congreve (a), 
and Faweett v. Whitehouse (0). 


Mr. Locock Webb, for the Defendants Carter, Twynam, 
and Moriarty; and Mr. E£. C. Clarkson, for the Defendant 
Werninck, waived their claim to the shares in question in 
favour of the company. 


Mr. Willcock, Q. C., and Mr. Elderton, for the Defendants 
Kantorowicz and Kalb, contended, that, in the original ne- 
gotiation for the purchase of the mine Kantorowicz was a 
seller, not a buyer. Hichens v. Congreve was the clearest 
case of fraud imaginable. There, the parties were in a 
fiduciary relation; and Foss v. Harbottle (c) shewed that this, 
in Vice-Chancellor Wigram’s view, was the ground of that 
decision. Here, there was nothing fiduciary in the case. 
It was not as their agent that his co-defendants put confi- 
dence in Kantorowicz. 


The Vick-CHANCELLOR.—If you can shew that Kanto- 
rvowicz had an interest in the mine, and came to sell that 
interest, of course the question is at an end. But the con- 
tract of June, 1853, under which he and his co-Defendants 


(a) 1 Russ. & My.150. (6) Id.132. = (c) 2 Hare, 461. 
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daim the property, describes the Hunsdieckers and the 
widow Merttens as “the sole, exclusive, and irrevocable 
proprietors.” 


Mr. Willeock, Q. C—But, admitting that the transaction 
cannot be maintained as against those who joined with 
Kantorowicz in that contract, it may still be valid as against 
the company. The Defendants were not contractors for 
the company, but vendors to it. By their prospectus, they 
held ont to the company that they might purchase, for 
125,0001., a mine, which has proved to be fully of that value. 
Every one, who, after reading that prospectus, became a 
shareholder, purchased at that price. The mine can be 
worked at that price; nothing is said in the prospectus as to 
the amount of the premium; and all that the Plaintiffs 
complain of is simply this, that they have had to pay 
what they all agreed to pay, for that which is well worth 
the money. 


Mr. Cairns, Q.C., and Mr. Toulmin, for the Defendant 
Hurriz, were not called on: the Vice-Chancellor deciding, 
that, inasmuch as the letter and indenture, under which that 
Defendant claimed a len, were anterior to the delivery of 
the promesse d’actions and any right that accrued from it, 
the Court could not deprive him of the benefit of such 
letter and indenture. 


Mr. Daniel, Q. C., by the direction of the Court, confined 
his reply to the question as between Kantorowicz and the 
company: the Vick-CHANCELLOR being clear, that, as be- 
tween that Defendant and his co-purchasers, the transaction 
could not be maintained. 


Judgment reserved. 
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VicE-CHANCELLOR Str W. Packt Woop:— 


The question in this case is, whether the company, repre- 
sented by the Plaintiffs, is entitled as against the Defendant 
Kantorowicz,—or rather as against the Defendant Kalb, as 
the assignee of a promesse d’actions given in Prussia,—to 
have such promesse d’actions considered void as against the 
company, and to a lien upon certain other shares, and asum 
of money, which two of the managing body of the company, 
the Defendants Carter and Twynam, ‘retained in their 
hands, and which would belong to Kantorowicz, if the 
transaction as to the promesse d’actions could be maintain- 
ed; the Plaintiffs contending, that, if it cannot be main- 
tained as against the company, they are entitled to a lien on 
such last-mentioned shares, in respect of any damage they 
may sustain in consequence of the promesse d’actions hay- 
ing been given through the fraud (as they allege) of Kant- 
orowicz, and in respect of any demand that may be made 
in respect of shares under the promesse d’actions. They 
also ask for an indemnity against the costs of certain pro- 
ceedings in Prussia in respect to those shares. 


The transaction, as between Kantorowicz and his four co- 
Defendants Carter, Twynam, Moriarty, and Werninck, is 
free from all question or difficulty. Whatever may have 
been the position of those parties previously to the contract, 
for the purchase of the mine, their position at the time of 
the contract is clearly indicated by the deed of June, 1853, 
wholly independent of any other evidence in the cause. 
That deed is very precise in its terms. It is between the 
Hunsdieckers and the widow Merttens, of the first part; 
and the Defendants Carter, Moriarty, Twynam, Werninck, 
and Kantorowicz, of the second part. The vendors are put 
in direct opposition to the vendees. Kantorowicz is not 
among the vendors, but is among the vendees. There is not 
the slightest notice of any interest of his in the property. 

R 2 
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On the contrary, there is that which excludes him from any 
interest in the property, namely, a distinct recital that the 
Hunsdiechers and the widow Merttens are the sole, exclu- 
sive, and irrevocable proprietors of the mines. On the face 
of the deed it is clear, distinct, and precise, that the vendors 
are acting in respect of their interest on the one side, and 
that the five Defendants, including Kantorowicz, are act- 
ing as purchasers on the other. 


It is sworn positively by several of the witnesses, and it 
is not contradicted by Kantorowicz, that the four looked on 
Kantorowicz throughout as a co-purchaser with them, and 
their acts correspond with it. They also affirm, and of this 
I can have no doubt on the evidence, that anterior to the 
execution of the contract of June, 18538,—which was in itself 
a defeasible contract, or more properly a contract which re- 
quired perfecting by a complete acceptance within six 
months (although it was in one sense a contract, because it 
contained a clause of forfeiture of a sum of money if that 
acceptance was not declared),—the four were in constant 
communication with Kantorowicz, and availed themselves 
of his knowledge and information,—he being better in- 
formed about the property than any of the five, except per- 
haps Werninck; that they pressed him to get better terms 
than those proposed (viz. a million florins); and that he re- 
peatedly stated to them, that the vendors would not sell for 
less than that price, that it was in vain to ask them, and 
that it was desirable to complete the purchase, because there 
was a French party in the field, who were desirous of mak- 
ing the purchase if they did not. And I can have no hesi- 
tation whatever in coming to the conclusion, that all five 
were acting as purchasers, the four believing that Kantoro- 
wicz had a common interest with them in obtaining the 
property as cheaply as possible; that the four availed 
themselves, as far as they could, of his assistance in endea- 
vouring to obtain those cheaper terms; and that he made 
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the statement I have mentioned, that the vendors would 
not make a reduction of the price, he being secretly in the 
position of a vendor, or intending to place himself in that 
position. 


Whether he was then actually in the position of a vendor, 
or merely intended to place himself in that position, is imma- 
terial, The deed, which carries into effect the surreptitious 
arrangement between him and the vendors, is dated Janu- 
ary, 1854, but it recites a’previous contract of the 23rd of 
October, 1853; and therefore, though it may be, that there 
was no existing arrangement between the parties in June, 
1853, when the deed was executed, it is plain there was such 
an arrangement in October, and before the declaration of 
complete acceptance, which declaration, of course, would 
never have been made by the four, had the transaction with 
Kantorowicz been then disclosed to them. 


By the deed of June, 1853, all the five agree to purchase 
of the vendors for 1,000,000 florins, or about 85,7141. on 
a deposit of 15,000/., with a clause of forfeiture of one half 
that deposit, if complete acceptance were not declared with- 
in six months, which acceptance, when made, was to operate 
(as the deed expresses it) as an actual conveyance, for it was 
to have the immediate effect of passing the interest to the 
purchasers. And, in the interval,—in October, before the ac- 
ceptance is finally declared— Kantorowicz is again pressed 
by the four, to see if he cannot reduce the purchase-money, 
and repeats his representations as to the unwillingness of the 
vendors to reduce their, price, and the improbability of a re- 
duction. Under these circumstances, to permit Kantorowicz 
to say, as against his four co-purchasers, that, by virtue of a 
secret agreement with those very vendors with whom he was 
treating, he is to draw out of the purchase money this large 
sum of upwards of 20,000/., would be contrary to every 
principle recognised either in this Court, or in any other 
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in which justice is administered; and this, in fact, has 
been the result,—so far as the matter has at present pro- 
ceeded,—of the litigation that has taken place abroad. 


Admitting, then, as it must be taken to be admitted,— 
and if not admitted, I have no hesitation in coming to the 
conclusion—that, as between Kantorowicz and his four co- 
purchasers, the transaction in question cannot for one mo- 
ment stand, there arises the question,—and that no doubt is 
ene of more nicety,—how far it can be considered to be a 
fraud upon the company. 


As regards that question, the case is as peculiar as any to 
be found in the books. It stands thus: the original con- 
tract of the 15th of June, 1853, no doubt contemplated the 
formation of the company. It states, “such purchase 
to be for a society or company, which they intended to form 
among themselves, or with other parties, or exclusively for 
other parties.” The purchasers have, therefore, a right to 
call for a conveyance, in any of those three channels,— 
either to themselves alone, or to themselves jointly with 
others, or exclusively to others. Then they are to have six 
months to determine whether they will accept or not; from 
the day of acceptance they are to enter upon the real pos- 
session of the object of sale, in such a manner as if they had 
possessed and used the same from that date; and if they do 
not accept, there is to be a forfeiture of one half of the 
100,000 dollars,—the 100,000 dollars being, in round num- 
bers, 15,0001. sterling. 


It is important here to look at the other contracts enter- 
ed into on the 15th of June, 1853. There were two other 
contracts entered into‘on that day, one anterior, the other 
posterior, to the contract for sale. [His Honour stated the 
parties to, and the effect of, the first of these contracts, and 
the covenant therein by Harris to indemnify the other par- 
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ties in respect of the contribution of Kantorowicz and Wer- 
ninck (c), and proceeded:—] 


In order to clear the matter with regard to Harris, I may 
say, that, after that, there is a letter of the same 15th of 
June, 1858, and an indenture of the 20th of J uly following, 
by which Kantorowicz and Werninck give him a lien on 
all their interest in the transaction, to the extent of a bonus 
of 1000/., and also by way of indemnity, in consequence of 
his having entered into the covenant contained in the con- 
tract. As to that letter and indenture, I decided, without 
hearing counsel for the Defendant Harris, that, inasmuch 
as they were anterior to the delivery of the promesse d’ac- 
tions, and any right that accrued from it, I could not de- 
prive Harris of the benefit of such letter and indenture. 


However, passing by the Defendant Harris, I come to 
the third contract, of the 15th of June, 1853. This is the 
one executed subsequently to the contract for sale. 


[The VicE-CHANCELLOR stated the contents of this con- 
tract also, as above (6). ] 


After the third contract had been so entered into, the 
prospectus was issued. It does not appear who was the 
. third, if there were a third, person who concurred with Twy- 
nam and Carter in issuing the prospectus; but, of course, 
it is impossible for Kantorowicz, claiming shares in the 
company, to do so in any other way than by adopting all 
that has been done by the committee; and, at all events, 
since the issuing of the prospectus, Kantorowicz has adopt- 
ed and ratified it. 


The prospectus is issued. It is intitled “'The Prospectus 
of the Wildberg Great Consolidated Mining Company, to be 


(a) Supra, p. 232. (0) Supra, p. 233. 
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conducted (until a royal charter for a société anonyme be 
obtained) under the Prussian mining law. In either case, 
the shareholders are free from all responsibility.” It names 
five persons as constituting the committee of management 
of the proposed company. The Defendants Carter and 
Twyman are two of those persons. The Plaintiffs Beck, 
Morris, and Underwood are the other three. The pro- 
spectus, therefore, is put forward by gentlemen, two of whom 
were interested directly in the contract of purchase of the 
15th of June, 1853, and must, of course, have been conusant 
of all its contents; and they are, at the same time, profess- 
ing to act as the committee of manangement of the intended 
company, and, of course, therefore for the company. Acting 
in those two capacities, they hold out these propositions: 
They first expatiate on the value of the mine, stating, 
that a careful investigation has shewn what the value of the 
mine is.—I should state, they have previously described the 
capital to be 150,000/.: that is stated, in large letters, at 
the top of the prospectus. Having described the capital as 
150,0001., they proceed to describe the value of the mines, 
and then comes this passage, “ a contract has been entered 
into,” &c. [His Honour read the passage, which has been 
already extracted(a), down to the words “ from the day of 
allotment.”] Then the prospectus proceeds to describe the 
character of the mine, and the numerous reports made 
favourable to its prospects, representing the whole concern, 
as prospectuses usually do,—although it is not alleged, in 
this case, that it represents it erroneously, for every one 
seems to agree, that it is a very valuable and profitable in- 
vestment. 


The remarkable part of the case, and that on which the 
Defendants’ counsel have mainly relied, is this: the com-_ 
mittee, they say, have held out to the company, that they 


(a) Supra, p. 234. 
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may buy, for 125,000/., a mine which is fully of that value. 
Every person, who, after this, becomes a shareholder in the 
concern, becomes a purchaser at that price. The mine can 
be worked at a fair profit at that price. If so, how can any 
shareholder say he is defrauded, in having to pay a fair 
price for a fair profit. There is no evidence—nor is it even 
alleged in the bill—that any representation was ever held 
out to any shareholder as to the amount of what the pro- 
spectus calls the “premium.” All, therefore, of which the 
Plaintiffs complain, is simply this, that they have had to pay 
the sum they all agreed to pay, for property which is well 
worth the money. 


But this argument, as it appears to me, does not meet the 
whole of the case. The real nature of the case rests on the 
circumstance of Carter and Twynam, who were conusant of 
all the transactions, undertaking to act as agents both for 
the company (which they do in holding themselves forth as 
the committee of management) and for the persons who (as 
the prospectus expresses it) “ incurred the risk and respon- 
sibility of the original purchase.” Standing in that position, 
Carter and Twynam are not merely representing the mine 
as worth 125,000/. Throughout the prospectus they are 
representing it as worth a great deal more,—as a most ad- 
vantageous speculation, which they the committee of man- 
agement have secured on certain terms—those terms being 
125,0007.; and that sum of 125,000/., they say, we have 
named, because, in our judgment as to what was right and 
proper in the transaction, we could not estimate a less sum 
than that, regard being had to the necessity of providing for 
preliminary expenses, and for a premium to the parties who 
incurred the risk and responsibility of the original purchase. 
Dealing for the company, they would be bound to keep 
down that premium within as reasonable bounds as they 
well could. They had a right to sell high, but in bringing 
out this concern, they were bound to make a reasonable 
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comtract; and, in their judgment, the reasonable contract: 


was, that the premium should be 80,0007. It is not stated 
on the face of the prospectus, but they all swear,—although 
it hardly required their oaths, because the facts unquestion- 
ably proved it—that they thought they were to pay the 
whole $5,714/. to the original proprietors. Ofcourse, there- 
fore, they thought the premium would be the difference, 
after deducting the preliminary expenses (about 9,2861.), 
between that sum of 85,714. and the sum which they were 
about to fix for the company to pay; and they, exercising 
their best judgment on behalf of the company on the one 
hand, and of the vendors on the other, say to Kantorowicz 
and the other vendors, “ we think it reasonable, as between 
you, the vendors, and the company, (and we are both the 
comapany and also a portion of yourselves), that the pre- 
miam should be fixed at 30,000/.; and, consequently, that 
the company should pay 125, 0001. ” Observe, when the 
passage occurs in which they fix that sum for the company 
to pay, they are explaining to those who are invited to be- 
come shareholders the justification of so large a capital. 
The he explanation applies not merely to the 25,0001. provided 
for working capital, but also to the amount of the purchase 
money. “Among other things” (they say) “we put in 
25,0001. for working capital. It is believed, however, that 
15,0001. will be sufficient, and if so, we will save it you, and 
will not issue the shares.” Why should they not, in pursu- 
ing the same just course of dealing between the company 
aad the proprietors, say, “ we believe this 30,000/. premium 
is right and proper, we provide for it by fixing the purchase 
money at 125,000/.; but if the premium can be provided 
without raising so large a sum as 125,0001., a smaller sum 
shall be raised, and the shares representing the difference 
sh shall 1 not be issued, any more than the shares representing 
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It appears to me to be plain, that, after the prospectus 
was issued, which was in November, the moment any per- 
son took shares in the company, he became entitled to share 
in all the interest the purchasers might acquire under the 
contract, upon their making the declaration of complete 
acceptance. And, for this reason, I do not think it mate- 
rial whether the declaration was made in terms for this par- 
ticular purchase, because, upon the issuing of the shares in 
November, the moment the mine was acquired, it was ac- 
quired of course for the benefit of the company, whoever 
the trustees might be that might so hold it. True, it was 
so acquired for their benefit, upon their paying the apparent 
price of 125,0001.; but two of the parties who were to par- 
ticipate in the benefit, believed that price to be necessary, in 
order to provide for the premium, and for preliminary ex- 
penses, and, in fixing that price, believed they were provid- 
ing, and intended to provide, for a premium of 30,0001. and 
no one of the parties ever had any notion of providing for a 
larger premium. Then, in January, 1854, when the pur- 
chase is to be completed, and the residue of the purchase 
money paid, it turns out that the original proprietors, the 
Hunsdieckers and the widow Merttens, have only to re- 
ceive a trifling balance, representing some 665 shares; but 
for the fraudulent conduct of Kantorowicz, the premium of 
30,0002., as well as all preliminary expenses, might have 
been provided for at a price less by 20,0000. and upwards, 
than that fixed by the prospectus as the price to be paid by 
the company for the purchase of the mines. 


T know of no case, nor is it likely that I should find one, 
exactly like the present; but there is a case (although I 
thought it had more bearing upon the present than it has) 
which serves to shew that the mere circumstance of the 
company having got all that they. bargained for, does not 
affect the matter. It is the case of Frazer v. Jones (a), 


(a) 5 Hare, 475. 
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before Vice-Chancellor Wigram. Aperson was indebted to 
a banking company, and, the banking company pressing for 
a security, he gave them a security, reciting, but falsely, 
that he had deposited the deed, of which the security con- 
sisted, with one John Jones, to secure 1,000/. and interest 
due from him to John Jones; his object being not only to 
reserve to himself the benefit of the security to the extent 
of the 10001. and interest, but also to retain the deed for 
future emergencies. And, in fact, he went afterwards to 
the identical John Jones, and borrowed money of him, de- 
positing the deed as a security. The question was as to the 
priorities of the two mortgagees, John Jones and the bank- 
ing eompany, both being equally innocent. The Vice- 
Chancellor decided in favour of the banking company. He 
said it was true that the banking company would have all 
they contracted for, even if they were postponed, and they 
were in truth contending for the benefit of a rule of law, 
which entitled them to a better security than they expected 
to obtain: but, on the other hand, he could not tell what 
terms they would have made had they known the truth: fur- 
ther than that, the legal interest had been conveyed to them 
subject to anonentity. If John Jones had really taken the 
security which the mortgagor recited that he had, and the 
mortgagor had afterwards paid off that charge, the company 
would have taken the property. 


The case was eventually determined upon this latter 
ground—viz by reference to the legal interest of the parties; 
but it is an authority for the proposition, that, even in the 
case of persons equally innocent, the circumstance that the 
one who comes into equity for relief will lose no part of 
his bargain if that relief is withheld, is not an answer 
to a case of this description. Here, the company get their 

yhole bargain, even if they pay 125,0001. for the mine; but 
they had a right, as against the members of the committee 
of management, to the best bargain that the latter, had they 
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known the facts, would have been in a position, acting 
fairly and rightly, to give them. The committee, one 
and all, distinctly depose, and Werninck and Moriarty 
depose, that their intent was thus to act. They comprise 
four of the five parties to the original contract for the 
purchase of the mine, and any three can sell. All of 
the parties, I may say, agreeing to the sale for this par- 
ticular purpose, it is not competent to Kantorowicz to 
"keep back the transaction by which he gets this bonus of 
20,0001. in addition to his share-of the premium. Having 
kept back that transaction, he must be taken to have joined 
with his co-vendors in contracting for the 30,0002. premium, 
and no more. He has allowed them, in the exercise of their 
judgment as to what was a right premium to demand of the 
company, to contract with the company for the 30,0001.; 
and that contract, as it appears to me, is the one which 
ought to be performed as between the company and the 
Defendants Carter and Twynam, and the other parties who 
concurred with him in the original purchase. 


That being so, the assignment by Kantorowicz of the 
promesse d’actions, as it was a fraud against Carter and 
Twynam and the rest of his co-purchasers, so was it a fraud 
against the company, who had, through the agency of the 
vendors, a contract for the purchase. 


The case is not free from difficulty, but I think that is 
the plain sense and honesty of the transaction. 


Dectarg, that the Defendants Kantorowicz and Kalb respectively 
are not entitled, as against the Plaintiffs and the other shareholders 
in the company, to the benefit of any of the 10,725 shares contracted 
to be given by the promesse d’actions in the bill mentioned, for that 
such promesse d’actions is fraudulent and void as against the Plain- 
tiffs and such other shareholders, except so far as the same relates 
to 665 shares in the company secured or promised to be allotted to 
the widows Hunsdiecker and Merttens, and Leopold Hunsdiecker, the 
original vendors of the mines in the bill mentioned. 
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1857. Declare, that the Defendant Jarvis is entitled, under and by vir- 
— tue of the letter of the 15th of June, 1853, and the indenture of the 
Brox 20th of July, 1853, in the pleadings mentioned, to a charge on the 
K Cone 2,425 shares in the company, and the sum of 8027. 3s. 9d. now in the 
qeunoReicd hands of the Defendants Carter and Twynam, as a security for any 
v. moneys due to him under and by virtue of such letter and inden- 
CaRTER. ture; and that, subject to such charge, the Plaintiffs, on behalf of 
Kal themselves and the other shareholders in the company, are entitled 
to a lien on the last-mentioned shares and sum of 802/. 3s. 9d., by 
way of indemnity against any demand which may be made by the 
Minute of Defendants Kantorowicz and Kalb, or either of them, for a transfer 
Eero: or allotment of shares in respect of the promesse d’actions, and also 
in respect of this suit, and the two suits of Kalb v. Kantorowicz and 
Kantorowicz v. Carter, but not including the costs of the suit in the 

Prussian courts. ; 


v. 
KANTOROWIOZ 


Dismiss the bill in Kantorowicz v. Carter, with costs. 


Feb. 26th & SMITH vy. LIDIARD. 


March 9th. 
Will—Class— AN NE ANDREWS, widow, by her will, dated in 1855, 


pes and gave to the Plaintiffs George Smith and James Andrews, 
nee all her personal estate, upon trust to get in and convert the 


having given same, and to stand possessed thereof, upon trust, for the 
legacies to se- : 
veral persons Payment of her debts, legacies,and funeral and testamentary 


by name, de- . ; : : 

scribing each CXPeNSes; and the will then proceeded as follows:—*TI give 

= her nee and bequeath the following legacies, or sums of money, 
equeathe ° : : 

her residuary unto the several persons hereinafter mentioned: (that is to. 


ersonal pro- : vias : 
Fay upon. Say) unto my three nieces Lucy Lidiard, Martha Beck, 


trust forher and Mary Burfitt, the sum of 1,0001. each, to and for their 


respective ; 

“nephews and respective use and benefits; unto my niece Emilie Andrews, 
nieces, in ° = 
equal shares, daughter of Henry Andrews, of Windsor, the sum of 5001., 


Two of the s , : ° 
tecetetin ths to and for her sole use and benefit; unto my niece Louisa 


will called g r ; 
Aaa Walters, another daughter of the said Henry Andrews, the 
nieces not of 

the testatrix but of her late husband :-- Held, that the circumstance that the testatrix had 
in her will, called these two her nieces, did not enlarge the meaning of the words “nephews 
and nieces” in the residuary bequest, so as to make it include all the nephews and nieces 


of ber husband living at her death, nor even to include the two legatees whom she had 
called her nieces in the will. 
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sum of 500/., to and for her sole use and benefit; unto my 
four nieces, the daughters of Johw and Lucy Butler, resid- 
ing at Swindon, Wiltshire, the sum of 2001. each, to and 
for their respective use and benefit; unto Charles Andrews, 
of the High-street, Cheltenham, aforesaid, bookseller, the 
sum of 500/., to and for his own use and benefit; and as to 
the residue of my said personal estate, consisting of money, 
upon trust, that my said trustees shall divide the same be- 
tween my respective nephews and nieces, in equal shares 
and proportions, share and share alike; I give unto the 
said Mary Burfitt my diamond ring, with five stones, and 
my silver tea-service to match; unto the said Martha Beck 
I give my green and white ring, and my silver dressing- 


case; I give unto the said Lucy Lidiard my black and 


white ring, with broach to match, a plain silver teapot, and 
my silver teaspoons; and to the said Mary Burfitt and 
Martha Beck I give the rest of my silver spoons; and as to 
the rest of my jewels, trinkets, and wearing apparel, I give 
the same to my several nieces, equally to be divided be- 
tween them by my said trustees; and I nominate and ap- 
point the said George Snuth and James Andrews executors 
of this my last will and testament. I give and bequeath 
all my linen to my nieces Lucy Lidiard, Martha Beck, and 
Mary Burfitt, equally to be divided between them.” 


The bill in this suit was filed by the executors. 


The questions were, whether the bequests of the residu- 
ary personal estate, and of the rest of the jewels, for the 
benefit of the nephews and nieces of the testatrix, intended 
to comprise as well the nephews and nieces of her husband 
as her own nephews and nieces. Hmlie Andrews and 
Louisa Walters were children of a brother of the testatrix’s 
late husband, and were not related by blood to the testa- 
trix. Lucy Lidiard, Martha Beck, Mary Burfitt, Martha 
Jane Butler, and John Butler were children of sisters and 
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of a brother of the testatrix, and were related to her by 
blood. 


Mr. J. H. Law, for the Plaintiffs, the trustees and execu- 
tors of the testatrix. 


Mr. Amphlett, for some of the nephews and nieces of the 
testatrix. 


Mr. Surrage, for others of the same class, referred to 
Shelley v. Bryer (a). 


Mr. Brodrick, for nephews and nieces of the husband of 
the testatrix, some of whom were named in the will, argued, 
that all were included, or, at any rate, those mentioned in 
the will, and whom the testatrix had thereby herself refer- 
red to as her nephews and nieces. He cited Hussey v. 
Berkeley (b), James v. Smith (c), Meredith v. Farr (d), 
Evans v. Davies (e), and Owen v. Bryant (f). 


Mr. Amphlett, in reply. 


The Vick-CHANCELLOR reserved judgment. 


VICE-CHANCELLOR SIR W. PAGE Woop:— 


In this case, the only point that remained to be deter- 
ined was, whether or not, under the residuary bequest to 
nephews and nieces of the testatrix, the nephews and nieces 
of the testatrix’s husband could take, 


The authority most in favour of the contention on behalf 


(a) Jac. 207. AH (d) 2 Y¥. &-C. C. C525, 
(6) 2 Eden, 194. (e) 7 Hare, 498. 
(c) 14 Sim. 214, (f) 2 De G., M‘N. & G. 697. .~” 
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of the nephews and nieces of the husband, was the case of 
James v. Smith (a), in which, a testatrix having described 
one grand niece as her niece, and having subsequently made 
a gift to nephews and nieces, the Court held that grand- 
nephews were to take under the description of nephews, 
because the testatrix had indicated, by her will, who they 
were that she conceived were related to her in that degree. 
That by no means goes the whole length of the argument in 
this case, which would introduce entire strangers in blood, 
not only those born at the date of the will, but those who 
should come into existence subsequently to the date of her 
will and before her death, to equal participation with the 
testatrix’s own nephews and nieces. 


There is no case precisely like this; but the decision in 
The Corporation of Bridgnorth v. Collins (b) assists in 
throwing some light on it, though it is not so strong against 
the claim of the persons there called “cousins,” as the cir- 
cumstances here are against the claim of the nephews and 
nieces by marriage. A question arose in that case, as to 
whether first cousins once removed could be let in under 
the description of second cousins, and the Vice-Chancellor 
held that they could not. The argument in favour of the 
first cousins once removed was, that they were not only as 
nearly related as second cousins, but that the testator had, in 
one part of his will, called persons not related 1o him at all 
“cousins,” raising an indication of his intention to include 
in that description a large class of persons. The Vice- 
Chancellor says, “The testator may have called some 
persons his cousins who were not so, but that only shews 
that he made a mistake as to them; my opinion is, that 
those only who stood in the relationship of second cousins of 
the testator are entitled to share in the fund;” that is, he 
thought that naming persons “cousins” in the will, who 


(a) 14 Sim. 214. “ (b) 15 Sim, 541. 
VOL, ITI. >) 


255 


1857. 
—sS_—’/ 
Smita 
Vv. 
LIDIARD. 


Judgment. 


256 


1857. 
=—— 
Smita 
Vv. 
LIDIARD. 


Judgment, 


CASES IN CHANCERY. 


were not cousins, did not enlarge the operation of the word 
“cousins” in the gift to them as a class. 


Can it be safely inferred here, from the mere circumstance 
of some strangers in blood being described by terms of affec- 
tion as the testatrix’s own nieces, that it was her intention 
to let in all other strangers in blood, who stood m the 
same relationship to the husband as these persons. I think 
that I am not at liberty to let in a large class of persons, 
merely from the circumstance of her having selected some 
of the class as objects of her favour, and having bestowed on 
them, although her husband’s nieces and not her own, the 
title of nieces. 


The more difficult question was, whether the specially 
favoured individuals described as nieces, who were only 
nieces of the husband, could claim to participate in the resi- 
due under that designation. I donot think I can so decide, 
because it is similar to those cases where there are gifts to 
illegitimate children by the description of children, and then 
a bequest to all the children of the reputed parent, and yet the 
illegitimate children previously named have been excluded. 
Tn one case, Owen v. Bryant (a), where the word “said” oc- 
curred, which referred back to the children before designated, 
they were admitted ; but in another (0), although there was 
an illegitimate child of a particular female named, yet it was 
held, that a gift to “all her children” would not include ille- 
gitimate children, or apply to any but subsequently legitimate 
children. These decisions do not depend on the doctrine of 
an illegitimate child being filius nullius, because I take it, 
where the illegitimate child is described as the child of the 
mother, the parentage can be ascertained as that of the 
mother and not of the father. Here, the testatrix has 
chosen to benefit particular persons, calling them her nieces, 


(a) 2 De G., M'N. & G. 697. 
(b) Meredith v. Farr, 2 Y & ©. C. 525. 
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who are not any blood relations at all; and then she has 
made a general bequest to nephews and nieces, not confin- 
ing it to those named before (for no nephews had been 
named at all); and I cannot hold, that, under that general 
gift, nephews and nieces of the husband can be included. I 
must therefore make a declaration in favour of the proper 
nephews and nieces of the testatrix. 


BENDING v. BENDING (a). 


JOSEPH BENDING, by his will, in 1853, after appoint- 
ing two persons, named Mackeson and Cubitt, to be execu- 
tors and trustees thereof, proceeded to devise as follows :— 
“First, I give unto my wife all my household furniture, 
money, securities for money, and all other my personal es- 
tate of every description, to hold the same unto my said 
wife for her absolute use and disposal, she paying thereout 
my just debts, funeral and testamentary expenses, and also 
a legacy of 501. to John Dunnell. 
tors and trustees, or the survivor of them, his heirs and as- 


I direct my said execu- 


signs, as soon as convenient after my decease, to proceed to 
a sale by auction of all my freehold and copyhold estates 


wheresoever situate, lying, and being; and after paying all 
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been held) in- 
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with a wi- 
dow’s right 

to dower. 


Nor is her 
claim affected 
by any direc- 
tion as to the 
distribution 
of the pro- 
ceeds. 


There isno such rule, as that, where a testator’s widow is entitled under his will to what 


would exceed her dower, she is, thereby, put to her election. 


Where a testator, by his will, directed his trustees to sell “ all his freehold and copyhold 
estates wheresoever situate,” and gave his widow half of the proceeds, and also half of all his 
personal property (except certain articles specifically bequeathed to her):—-Held, that she 
was not bound to elect between her dower and the benefits given her by the will. 


The authorities on this subject examined, and observations on Chalmers vy. Storil (2 V. & 


B, 222), which is imperfectly reported. 


Coe, 


(a) See 1 Jarm. on Wills, pp. 382 to 393. 
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1857. expenses attending the said sale or sales, I do give one half 
Benoina of the proceeds of the said sale, after payment of the said 


Bunnine,  C*Penses as aforesaid, unto my said wife absolutely, one- 
—— fourth part of the said proceeds unto my half niece Mi- 


Statement. oe 
randa, and the remaining one-fourth part unto Thomas 


Bending.” 


The testator made a codicil to his will, as follows:— 
“ Whereas, by my will I have given all my money, securi- 
ties for money, and all my personal estate, unto my wife. 
Now, my intention is to give my household furniture, plate, 
and effects in and about my dwelling-house to my said wife, 
and no more, except the said half mentioned in the said 
will; and all my money, securities for money, and all other 
my personal estate should be divided in the same propor- 
tions as my real and copyhold estates; and that the legacy 
of 501. to John Dunnell should be paid out of my money 
and personal estate, also my just debts and funeral ex- 
penses.” 


The Chief Clerk having found that the testator’s widow 
was dowable out of a freehold house of which he died 
seised in fee, the question, on further consideration, was, 
whether she was bound to elect between her dower and the 
benefits given her by the will. 


Argument, Mr. Hallett, for the Plaintiff Thomas Bending; and 


Mr. H. Clarke, for the Defendant Miranda and her hus- 
band, contended, that the widow was put to her election. 


By the effect of the will and codicil taken together, the 
whole of the real property, and (with the exception of the 
household furniture, plate, and effects mentioned in the 
codicil) the whole also of the personal property, are united 
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and directed to be sold, and the entire proceeds are to be 
divided into two equal moieties, one for the widow, the 
other for the Defendants in equal shares. “ By directing 
all his real and personal estate to be equally divided, the 
testator intended the same equality to take place in the 
division of the real as of the personal estate, which cannot 
be if the widow first takes out of it her dower:” per Sir 
William Grant in Chalmers v. Storil (a). “The real and 
personal estate are united together, the personal estate is 
not subject to any antecedent claim; and is not the real es- 
tate intended to be given in the same manner?” per Sir 
Thomas Plumer, M. R., in Dickson v. Robinson (b), Roberts 
v. Smith (c), Reynolds v. Torin (d), Parker v. Downing (e). 


In French v. Davies (f), which will be cited contra, equal 
division was not intended. In Ellis v. Lewis (g), the testa- 
tor intended to give no more than he himself could have 
sold; and so in Gibson v. Gibson (h), where, by the words 
“for all my estate and interest therein,” he shewed he had 
no intention to pass what did not belong to him. 


Hall v. Hill (2) shews, that the Court will “look at the 
whole frame of the will, and its several provisions;” and 
that where, as here, “the will shews an intention, on the 
part of the testator, to provide for his wife by his will, and 
that she is to have nothing but what he gave her by his 
will,” itis a case for election. In Hall v. Hill, as here, “the 
widow acquired under the will a much greater provision 
than she would have been entitled to as dower in the ordi- 
nary way,” and upon that ground coupled with the former, 
Lord St. Leonards held that she was barred (hk). And 
compare Warbutton v. Warbutton (I). 


(a) 2 V. & B. 222. (g) 3 Hare, 310. 

(6) Jac. 403, (2) 1 Drew. 42. 

(c) 18. &8. 513, (¢) 1 Dru. & W. 94, 107. 
(d) 1 Russ. 129. (&) Id. 108. 

(e) 4L. J., Chane., N.S. 198. (2) 28. & G, 163. 


(f) 2 Ves. jun. 572. 
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Mr. Caldecott, for the widow, contended, that, there being 
nothing in the will inconsistent with the assertion on the 
part of the widow of her right to have one-third part of the 
land set out by metes and bounds, she was not put to her 
election: French v. Davies(q). 


By the words “all my freehold and copyhold estates,” the 
Court will not take the testator‘to mean his wife’s estate, 
er “gather from his having given all he has, that he has 
given that which he had not:” per Lord Thurlow in Fos- 
ter v. Cook(b). The circumstance of there being a trust 
for sale is immaterial; the sale would be subject to dower, 
and the proceeds would represent the gross value minus the 
value of the dower: per Sir James Wigram, V.C., in Ellis 
v. Lewis (c), Gibson v. Gibson (d). And if the trust for sale 
does not import an intention to pass the land otherwise than 
subject to dower, the direction as to the application of the 
proceeds cannot affect the case. No such direction can de- 
cide what the subject of sale is: per Sir James Wigram (e). 


In Chalmers v.Storil, Dickson v. Robinson, and Roberts 
v. Smith, it was the specific land that the testator intended 
the parties to enjoy in the proportions specified, not, as here, 
the proceeds of the sale of his interest in the land. 


Mr. Hallett, in reply, contended, that the power of sale 
extended to the whole land. The words were “all my free- 
hold and copyhold estates wheresoever situate.” 


The Vick-CHANCELLOR said, he thought the case was like 
Ellis v. Lewis (f), but he should not decide it without ex- 
amining the authorities. 

Judgment reserved. 


(a) 2 Ves. jun.572; and see Bir- (c) 3 Hare, 313, 314. 
mingham v. Kirwan, 2 Sch. & (d) 1 Drew. 42, 59. 


Lef. 444. (ec) 3 Hare, 314, 315. 
(6) 3 Bro. CO. C. 347, 351. (f) Id. 310. 
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Vick-CHANCELLOR Sir W. Pace Woop:— 


This is a question of some importance, viz. whether the 
widow of the testator Joseph Bending is entitled to the 
benefits given her by his will, without electing between 
those benefits and her right to dower. 


The will is very short. [His Honour read the will and 
codicil. | 


It was argued, that the case must fall within the princi- 
ple of Chalmers v. Storil (a), There, the testator gave to 
his wife and his two children (a daughter and a son) “ all 
his estates whatsoever, to be equally divided amongst them, 
whether real or personal;” his daughter to have an equal 
share with his son of all his property, after paying certain 
legacies. The Reporter adds, that the testator then “speci- 
fied the property bequeathed by him as consisting of free- 
hold ground rents, money on mortgage, American Bank 
Stock, and estates in America,” &c., and proceeded to direct, 
that, in case of his wife’s death, the portion or part be- 
queathed her should descend to his two children equally; 
and, in the event of both their deaths before her, that she 
should enjoy, during her life, the portion or portions be- 
queathed to them; and in the event of the deaths of his 
wife and two children, he made other gifts over. It is 
plain, that this case is very imperfectly reported as to the 
instrument itself. Sir William Grant first says this: “as 
to the widow’s right to dower, whether she took under the 
will an absolute interest or for life only, it is a case of elec- 
tion; the claim of dower being, directly inconsistent with 
the disposition of the will. The testator directing all his 
real and personal estate to be equally divided, &c., the same 
equality is intended to take place in the division of the real 
as of the personal estate; which cannot be if the widow 


(a) 2V. & B. 222. 
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first takes out of it her dower, and then a third of the 
remaining two-thirds.” Then he adds, what shews that 
there must be some important omission in the Report: 
«Further, by describing his English estates,” (there is no 
such description in the will as it is stated by the Reporter), 
“he excludes the ambiguity which Lord Thurlow in Foster v. 
Cook (a) imputes to the words “ my estate” 
sarily extending to the wife's dower. Here, the testator 
says, the property thus bequeathed by him consists of these 
particulars. It is therefore the property itself thus de- 
scribed that is the subject of the devise; and not what 
might, in contemplation of law, be the testator’s interest in 
that property. This is therefore a case of election.’ So 


as not neces- 


stated, no one could hesitate to say, that this seems to be the 
right conclusion. The words on which Sir William Grant 
appears to have founded it, are not reported in the state- 
ment of the will, He seems to have relied on some specific 
statement in the will as to what the property was which the 
testator devised, and to have therefore concluded that the 
testator was not giving his estate in the property, but a cer- 
tain share of the property itself to be enjoyed by the wife. 


Therefore, rightly viewed, the case of Chalmers v. Storil 
is no exception to the rule laid down by Lord Thurlow in 
Foster v. Cook (a)—which has been the governing rule in 
most of the subsequent cases, (although there has been some 
discrepancy between the Judges),—viz. that where a testa- 
tor says, “I give all my estate,’ he does not mean to give 
his wife’s estate, that is, her right to dower. 


Unfortunately, Lord Alvanley seems to have taken a 
more favourable view than other Judges as to the wife’s 
claim; and, in one case, Strahan vy. Sutton (6), when press- 
ed with the impossibility of giving effect to the will con- 


(a) 3 Bro. C. C. 347. (b) 3 Ves. 249. 
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sistently with the widow’s claim to dower, since she might 
insist on having one-third set out by metes and bounds, he 
attempted to evade that argument by denying that there 
was any necessity for the widow to claim her dower in that 
form. “It has been determined,” he said, “that the widow 
need not take it by metes and bounds; she may take a rent- 
charge; she may take one-third of the rents and profits.” 
That, however, is not now the law of the Court. 


The law of the Court at the present day, is that laid down 
by Lord Redesdale in Birmingham v. Kirwan, where he 
says, that, if you find anything in the will which is incon- 
sistent with the assertion on the widow’s part of her right 
to have one-third of the land set out by metes and bounds, 
that raises a case of election. 


Different Judges have come to different conclusions as to 
what is such an inconsistency. In Chalmers v. Storil, the 
testator directed the very land itself to be equally divided, 
and that could not be done consistently with the widow’s 
claim. That has since been followed by Sir Thomas 
Plumer, in the case of Dickson v. Robinson (a), which 
seems to be exactly similar. There, the testator directed an 
equal partition of the land, for the equal benefit of his wife 
and children: and it was inconsistent with her taking that 
share of the property, that she should also have her dower. 


In Roberts vy. Smith (6), the Vice-Chancellor recognises 
the law as laid down in Chalmers v. Storil. By the will, in 
Roberts v. Smith, the annual produce—the identical rents— 
were directed to be divided and paid, as to one half part 
thereof to the testator’s wife for her life, for the maintenance 
of herself and her children by her former husband ; and, as to 
the other half, for the maintenance of the testator’s own 


(a) Jac, 403. (b) 18. & 8. 513. 
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children. And the Vice-Chancellor held, that the testator - 
intended by that to give the whole of the rents anterior to 
the wife taking any share by metes and bounds. He col- 
lected from the will, that the identical rents were intended 
to be divided, and that being so, it was a clear case of elec- 


tion. 


Here, I have a simple case of a trust for sale. Whatever 
difficulty has arisen upon powers of leasing, it is obvious, 
that, if they are inconsistent with a wife’s right to dower, as 
it seems now to be thought, there is no such inconsistency 
in the case of a power of sale, or a trust for sale. It is every 
day’s practice that a person directs his estates to be sold; 
and they are sold subject to the rights to dower, and the 
widow has her dower first set out. For this I have the au- 
thority of Lord St. Leonards, in the case of Hall v. Hill: he 
says, “I am not aware how the power of leasing, in this case, 
can be exercised over all the estate, if the widow’s right to 
dower be allowed. One can understand how the rents 
might be enjoyed, or the estate sold, subject to the claim 
for dower; but how could you demise an estate subject to 
the right of this lady to have a third part thereof set out by 
metes and bounds” (a)?, Iam glad to have so difficult a 
problem, in which so many Judges have differed, decided by 
his authority. 


I am further fortified in my view by the observations, 
which seem to be unanswerable, of Vice-Chancellor Wigram 
in Ellis v. Lewis (b), where he says, the law is clearly set- 
tled that a devise of lands, eo nomine, upon trust for sale, 
does not per se import an intention to pass the land other- 
wise than subject to the legal incident of dower; what the 
testator directs to be sold being not his wife’s estate in the 
lands, but his own; and then, “if that be go, it is impos- 
sible,” he says, “that any direction for the application of the 


(a) 1 Dru. & W. 107. (0) 3. Hare, 310, 3183—315-; 
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proceeds of such sale can affect the case. The devise is of 
land subject to dower. The trust to sell, is a trust to sell 
subject to dower; and the proceeds of the sale will represent 
the gross value of the estate minus the value of the dower. 
Whatever direction, therefore, for the mere distribution of 
the proceeds the will may contain, that direction must leave 
the widow’s right to dower untouched (a). .... So the 
direction to divide the proceeds of the sale cannot decide 
what the subject of the sale is” (0). 


But if there be a clear indication on the face of the will 
that positive equality was intended,—that the widow was 
intended to be in no better position than the children, after 
taking into account her own rights, independently of the 
will, and those which the will has given her,—of course that 
must be followed ; and, in such a case, her right to dower 
will be excluded. 


That was the case in Hall v. Hill. There, Lord 
St. Leonards thought, that, looking to the whole of the 
will, the wife was not intended to be in a better position 
than the other devisees; and then he makes this obser- 
vation, which is commented upon by Sir John Stuart: 
“Tf I am bound to spell out the intention of the testa- 
tor, I think, looking at the whole frame of the will and its 
several provisions, that the testator meant to provide for 
his wife by his will, and that she was to have nothing but 
what he gave to her by the will” (that was a point to be 
ascertained). “He gives her a house, and the furniture. 
He gives her also an annuity out of the general estate: and 
she has acquired, under the will, a much greater provision 
than she would have been entitled to in the ordinary way. 
That she is of this opinion is evident, because she has elect- 
ed to take under the will, if required to make an election. 
I hold, therefore, that she is barred of dower, and that by 


(a) 3 Hare, 314. (6) Id. 315. 
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clear implication. I have satisfied mayself of the intention 
of the testator.” And then he repeats, that he despairs of 
reconciling the authorities, but follows what he considers 
the best. 


Vice-Chancellor Stuart has observed, im reference to that 
passage, that he rather thinks that Hall v. Hi is the first 
case which has gone the length of holding, that, when the 
wife is entitled under the will to what would be more than 
her dower, it is a strong indication of intention that she 
should not have the benefit of that and her dower also ; and 
looking to the various motives that may actuate persons, it 
is evident that such a rule as this might open a door to dif 
ficulties, more than the Courts have had hitherto to deal 
with. If that were the test, it is dear that, m this case, the 
widow would have to elect; for she takes under the will 
more than her dower, the testator having given her half of 
his personal as well as of his real estate. 


The only part which at all presses me in the judgment im 
Chalmers v. Storil, is the observation at the beginning with 
respect to the personal estate, viz. that, the testator having 
directed all his estates to be divided equally, it must be sup- 
posed that he intended to give the same interest in his real 
as in his personal estate, and that, 2s the personal estate 
was subject to no charge of dower, he did not intend the 
real estate to be subject to any such charge. But Sir 
William Grant did not rely on that cirewastance alone. 
He relied upon the whole will; and considered, that, upon 
the whole will, it was the land itself which the testator in- 
tended to be the subject of equal division. 


In this case, there is simply a direction for a sale of the 
whole of the estate, and that the produce should be divided 
equally between the parties. There is nothing in that in- 
consistent with the wife's right to have a third of the land 
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I should have observed, that Vice-Chancellor Kindersley,  BEXP% 


in his judgment in Gibson v. Gibson (a), hastakenthe same  /*dgment. 
view in reference to this question. 


(a) 1 Drew. 42. 
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Tus ne a motion by the Plaintiff, that the Clerk of Re- Incomplete An- 


C : Sales : —Repli 
cords and Writs might be ordered to file replication in the jin —Suhony 


suit, he having refused to do so under the following circum- / “und. 


stances: The Defendants had put in a written answer, A Ustenda 
about 286 folios in length, and thereby they referred to a ina suit, and 
document, called their printed answer, as an exhibit, and ey te 
prayed that it might be taken as part of their answer, and a nae! 
constantly referred to it and repeated the allegations therein, filed, as an ex- 


' 5 hibit, and veri- 
as if they had formed part of the answer, and verified such eq the state- 


E : ments in it, 
allegations. The written answer was filed, but not the aid Oona 


rint cument. referred to 
printed docu ene 
pe ed of the answer: 
Held, that the 
A answer which 
Mr. Hardy, for the motion :— washed wisine 
; web by complete with- 
The Plaintiff wishes that the course of justice should not outthe printed 
: ; document, and 
be obstructed. He is content to treat the printed document that the Clerk 
of Records and 
, Writs was jus- 
enough. It may be said, that the Plaintiff could have ex- hiss iss 
e 1ng to e re- 
cepted to the answer, or moved to take it off the file; but he plication to it. 
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as no part of the answer; the written answer is regular 


do so, in order to secure the payment of the proper fees to 
the Suitors’ Fee Fund, for the sake of which this objection 
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Mr. James, Q. C., and Mr. J. H. Taylor, for the solicitor 
to the Suitors’ Fee Fund. - 


The VicE-CHANCELLOR.—I am clearly of opinion, that I 
cannot look at the printed document. I consider it as no 
part of the answer; but there is an answer filed, and why 
should not replication be filed to that. 


Mr. Giffard, for the Defendants :— 


This course has been taken for the sake of convenience. 
It matters little to the Defendants whether the printed do- 
cument is filed or not. The expense, if it is filed, will fall 
upon the Plaintiff, as he will have to take an office copy of 
it. The Defendants have no objection to file it, if necessary. 


Mr. Hardy.—The Plaintiff will agree that it shall be 
treated as an answer without filing it. 


The Vicz-CHANCELLOR.—The question is, whether the 
printed document is part of the records of the Court or not. 
One mode of settling that question would be, by filing a 


special replication to so much of the answer as is put on the 
file. 


Mr. James, Q. C.—The object of the parties is to avoid 
paying the usual fees required by the practice of the Court. 
How can this printed document be used in the cause if it is 
not filed. Parties could not agree to use a bill which was 
not on the file. 


The Court cannot deal with pleadings unless they are on 
the record; and the reason is, that unless they are so, they 
cannot be regarded by the Court of Appeal, or by the House 
of Lords in the last instance. No arrangement between 
the solicitors or counsel of the Plaintiff and Defendants can 
ever make this printed document part of the answer, unless 
it is filed like the rest of the answer. 


CASES IN CHANCERY. 


[The Vicze-CHANCELLOR.—If admitted at all, it ought to 


be deposited like a model or a map which is made an 
exhibit. | 


At present, there is in truth no answer on the file. It is 
as though the answer consisted of ten skins, and three of 
these had been taken away, and the rest only filed. 


Mr. Hardy.—The answer has referred to this exhibit just 
as though it had referred to the Tvmes newspaper of a cer- 
tain day, as containing a true statement of part of the De- 
fendants’ case. [V1ICE-CHANCELLOR.—The difference is, 
that the exhibit in this case is in truth another answer, and 
I shall admit that, if I allow replication to be filed. Is the 
Plaintiff obliged to take an office copy of the answer?] 


Mr. James, Q. C._—Yes; I am told that he must do so be- 
fore replication is filed, by the practice of the office. 


[ Vice-CHANCELLOR.—Suppose a Defendant were to file 
two skins of parchment, stating part of his case, and that 
the whole answer filled six skins, and were to swear to the 
remaining four skins as if they were filed, could the Court 
allow that?] 


Mr. Hardy.—That would be like the case put by Mr. 
James in argument, an instance of an answer defective in 
itself; but here, the answer which has been filed is not so. 


VICE-CHANCELLOR Sir W. Pace Woop.— 


I think that the answer which has been filed, upon the 
face of it, is not an answer which satisfies the rules of this 
Court. It refers to the printed document as an exhibit, and 
verifies it; and then, throughout the written answer, there 
are constant references to the statements in the printed do- 
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cument. The object of the record is, that the pleadings 
upon which the Court proceeds should be defined and pre- 
served; but if such an answer as this were allowed, a 
Defendant might write on a piece of parchment, “It would 
cost me 20. to file such a statement as is necessary to raise 
the issues to be determined in this case, and, therefore, I 
now file one skin, and I have prepared six or eight more, 
which with this make my answer; and I file only this one, 
and refer to the rest as an exhibit.” It is obvious, that, if 
this were allowed, a Defendant’s answer in future would 
consist of a few lines only. J can conceive a case in which 
special leave might be given to take such a course; but it 
seems to me that this is not such a case, and that when this 
cause comes to be heard I should not, in the present state 
of the pleadings, have any record before me on the part of 
the Defendants. Ihave no security, if the printed document 
be not filed, that it will be produced in the same state as it 
is now in at the hearing; and the Court ought, by having 
the pleadings recorded, to secure their being transmitted 
unchanged to the Court of Appeal. 


Iam of opinion, that this which has been filed is not an 
answer, and therefore there can be no replication. If the 
parties choose to waive an answer altogether, that is another 
thing. If not, the motion must be refused. 


- 
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READE v. BENTLEY. 


Mr. READE having written a book, called “ Peg Wof- 
fington,” entered into the following agreement with his pub- 
lisher :— 


“ Memorandum of an agreement, made this 3rd day of 
November, 1852, between Churles Reade, Esq., of 10, Great 
Russell-street, Covent Garden, on the one part; and Richard 
Bentley, of New Burlington-street, publisher, on the other 
part. 


“ Tt is agreed that the said Richard Bentley shall pub- 
lish, at his own expense and risk, a work at present intitled 
‘Peg Woffington,’ and, after deducting from the produce of 


the sale thereof the charges for printing, paper, advertise- 


ments, embellishments (if any),and other incidental expenses, 
including the allowance of 101. per cent. on the gross amount 
of the sale for commission and risk of bad debts, the 
profits remaining of every edition that shall be printed of 
the work are to be divided into two equal parts, one moiety 
to be paid to the said Charles Reade, Esq., and the other 
moiety to belong to the said Richard Bentley. 


“The books sold to be accounted for at the trade sale price, 
reckoning twenty-five copies as twenty-four, unless it be 
thought advisable to dispose of any copies, or of the re- 
mainder, at a lower price, which is left to the judgment and 
discretion of the said Richard Bentley. 


Murch 5th. 
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that this did not amount to an agreement for the sale of the copyright. 


That it was to be 


inferred from the agreement, that the publisher was to fix the selling price of the book, and 


that he was to be at liberty to publish more than one edition. 


Whether the agreement created a partnership pro hac vice between the author and pub- 
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1857. “ In witness whereof the said parties have hereunto set 
Ronee their hands this day. It is understood between the afore- 
Bexecny, sud parties, that twelve copies of the said book are to 
re, be presented, free of charge, to the said Charles Reade, 
Statement. E 
Sq. 


CHARLES READE 
Signed, interchangeably, 
(Signed, interchangeably,) ea ee BENTLEY.” 


“ Nov. 13th, 1852.” 


An edition of 500 copies, at the price of 10s. 6d. 
a copy, was published under this agreement. Nearly 
the whole of these were sold, and some profits were 
divided. When the edition was nearly sold, Mr. Bentley 
applied to Mr. Reade for permission to publish a cheap 
edition of the novel. Mr. Reade objected. Mr. Bentley, 
however, advertised the publication of an edition at 3s. 6d. 
a copy. Upon seeing this advertisement, Mr. Reade’s 
solicitor wrote to Mr. Bentley a formal notice not to pub- 
lish any new edition of the work; and a few days afterwards 
Mr. Reade signed and sent to the Defendant a written notice 
to dissolve, as and from the 20th of February, 1857, the 
partnership Gf any) subsisting between them by virtue of 
the said agreement. 


Mr. Reade then filed the bill in this suit for an injunc- 
tion to restrain the publication of the advertised edition. 


An interim order had been obtained, and this was a 
motion to continue it. 


Evidence was given on both sides; but, as the point of 
interest to the Profession was the effect of the agreement, 
it is not necessary to state the evidence. 


Argument, Mr. Rolt, Q. C., and Mr. Faber, for the Plaintiff:— 


——_ 
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The injunction must be continued. The case is governed 
by Stevens v. Benning (a). This agreement is not for a 
sale of the copyright, but only for the publication of one 
edition, and did not authorise any further publication with- 
out the consent of the author. [V1CcE-CHANCELLOR.— Who 
then was to fix the price of the first edition?] The parties 
to the agreement by mutual consent. [VICE-CHANCELLOR. 
—Is there not a partnership under the agreement until 
dissolved? Might not Mr. Bentley proceed to prepare a 
new edition until prevented by such dissolution?] If there 
were any partnership, it was only a joint adventure in the 
publication of this particular work, and no step could be 
taken without the consent of both parties. Otherwise, Mr. 
Bentley might publish at such a price as would just cover 
his own expenses and profit as a publisher, and leave not 
a farthing to divide with the Plaintiff; or he might publish 
it in such a form as would be injurious to the reputation of 
the Plaintiff. Therefore, if a partnership for more than 
one edition, it was a partnership at will and determinable 
at the desire of either partner. 


Mr. James, Q. C., and Mr. Whitbread for the Defend- 
ant :— 


The publication is to be at the sole risk of the Defend- 
ant; therefore, there is no partnership. Partnership only 
exists where there is a participation in loss as well as profit. 
The Defendant had to determine all matters relating to the 
printing, paper, and embellishment, and advertising the 
work. He had to incur all expenses and take all the risk; 
therefore he must fix the price. . Having published a first 
edition, incurred all the risk, and the work having become 
popular, it is absurd to suppose that it could be the mean- 
ing of the agreement, that the Plaintiff should be at liberty 


(a4) 1K. & J. 168. 
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1857. now to put an end to it, just when some profit might be 
eee expected. The plaintiff has no right to interfere with the 
Bexgrzy, Publication: Sweet v. Cator (a). [VIcE-CHANCELLOR.— 


According to your argument, he has virtually parted with 
the copyright for the life of Mr. Bentley.] 


Argument. 


Mr. Rolt in reply. 


Judgment. VICE-CHANCELLOR Sir W. Pace Woop:— 


—— 


It is unfortunate that publishers and authors should frame 
their agreements with so little precision, as from the case 
of Stevens v. Benning (b) and this case it appears they are 
in the habit of doing. At the same time, from what 
I see in this case, I feel more confident than I did in 
Stevens v. Benning, that there was no intention to 
dispose of the copyright by this agreement, because I can- 
not suppose that authors or publishers are so unaware of 
the importance and value of that right, as not clearly to 
express their intention when they mean the copyright to 
pass. I have no hesitation in coming to the conclusion, 
that this agreement is not, and was never intended by 
either party to be, a contract for the sale or purchase of the - 
copyright. 


The only real difficulty in the case is, to determine the 
true construction and effect of the agreement, and how far 
the Plaintiff is entitled, under all the circumstances, to 
come here at this moment for an injunction to restrain the 
Defendant from publishing a cheap edition of the work in 
question. 


Now the agreement was, that Mr. Bentley should pub- 
lish at his own expense ([ do not know whether the words 


(a) 11 Sim. 572. (6) 1 K. & J. 168. 
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“and risk” make any difference, because expense and risk 
have the same meaning,) a work at present intitled “Peg 
Woffington ;” and after deducting from the produce of the 
sale thereof the charges for printing, paper, advertisements, 
embellishments (if any), and other incidental expenses, in- 
cluding the allowance of 10 per cent. on the gross amount 
of the sale for commission and risk of bad debts, the profits 
remaining of every edition that shall be printed of the 
work are to be divided into two equal parts, one moiety to 
be paid to the Plaintiff, and the other moiety to belong 
to the Defendant. 


So far, I think, there can be no doubt that the contract 
provided, as long at all events as it should be subsisting, that 
Mr. Bentley was to be the publisher of this work ; and it was 
in the contemplation of both parties, that, in so publishing, 
he should publish several editions. I do not say whether 
that might not be put an end to; but the original contract, I 
think, contemplated the possibility at least of Mr. Bentley 
publishing several editions, and that all the editions should 
be published at his risk; and that, after deducting certain 
charges and his commission, he should hand over to the 
Plaintiff a moiety of the profits of the several editions 
which should be so published. The question then arises, 
if Mr. Bentley was to publish at his own risk, who was to 
fix the price of the work? The agreement is entirely silent 
upon this point, and it is left to be inferred from the nature 
of the contract between the parties. 


I am decidedly of opinion, that the Plaintiff’s view, that 
he was to have a voice in fixing the price, is not consistent 
with the terms of the agreement. I think, if he intended 
to retain such a power, it is scarcely possible to conceive 
that he should have allowed a term so important to be 
omitted from the agreement; and when I look to the words 
of the agreement, I see that Mr. Bentley is to be the pub- 
lisher, that he is to bear the expense, and to make all pay- 
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ments; and considering also, that it is the business of the 
publisher to make his expenses and profits balance, that he 
is the person to whom the author has entrusted that de- 
partment, the publisher taking the whole charge and risk 
and the whole duty of bringing out the work as he thinks 
best for the interest of both parties, it seems to be neces- 
sarily incident to the duty which he has to perform, that 
he should have the right also of determining the price at 
which the work should be brought out. I think the con- 
struction of the agreement is plain enough up to this point, 
that the Defendant, the publisher, is to fix the price of the 
work; that he is to choose the embellishments and every- 
thing else connected with its publication; and that he is to 
do this for all editions which should be brought out during 
the subsistence of the agreement. 


Several difficulties arising upon such a construction have 
been suggested. It was argued, can it be supposed that 
the Plaintiff intended to give to the publisher the power, 
if he chooses, of brmging out the work with absurd embellish- 
ments beneath its character and injurious to the reputation 
of the author? The simple answer to that is, the author 
will take care of himself in that respect by going to a re- 
spectable publisher who would not commit any such ab- 
surdity. If he employed a publisher who was in the habit 
of adding ridiculous illustrations to his works, he would not” 
have reason to complain if the work were so published. 
The author would select a publisher who, he would presume, 
would bring out the work in a manner creditable and de- 
sirable. 


So again, with regard to the price, it is suggested, that 
the publisher might just so arrange the balance of prices as 
to enable himself, by an accurate calculation, to get his 
10/. per cent. commission, and leave nothing to pay the 
author. The answer is similar: it is not to be supposed 


CASES IN CHANCERY. 


that the author would deal with any publisher who was in 
the habit of so treating authors. If a publisher were to 
act in such a manner, although perhaps such conduct 
could not strictly be called a fraud, because it might 
not be a violation of the specific terms of the agree- 
ment, the result would be, that the author whom he 
so treated would never contract with him again. But it 
by no means follows that the contract is absurd upon the face 
of it, because Mr. Bentley might possibly make it less 
advantageous to Mr. Reade than Mr. Reade had a right 
to expect. It is not very likely that a publisher should 
act in the manner suggested, because, of course, it is for 
the interest of the publisher as well as the author that the 
work should sell in such a manner as to produce a surplus 
profit after payment of commission and of other charges, 
as the publisher is to have one-half of such profit. It was 
argued, however, that the clause as to price, which 
I am about to read, militates against that view. It 
provides, that the books: sold shall be accounted for at the 
trade sale-price, reckoning twenty-five copies as twenty- 
four, unless it be thought advisable to dispose of any copies 
or of the remainder at a lower price, which is left to the judg- 
ment and discretion of the said Richard Bentley. There 
being this special clause, shewing, that in a particular case the 
diminution of price is to be left to the discretion of the pub- 
lisher, it was argued, that the inference is, that the publisher 
has no such discretion, except in the particular case there 
mentioned. It is quite obvious, that this clause was 
introduced with no such view, but because Mr. Bentley 
is to bring out the work, and in bringing it out, he is 
to fix a certain price to the trade; he is aware that there 
are persons who are in the habit of purchasing all these 
works for re-sale; there is a certain quantity in the 
first instance offered to the trade, as it is called, who 
send in their orders, each buyer for a certain quantity 
of copies, and it is brought out to the trade at a price 
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which is fixed upon each edition. Then it might happen that 
some copies would remain unsold. Mr. Bentley first agrees 
to account with the author for all copies at the trade price; 
but then as that might be rather too hard upon the pub- 
lisher, who has had all the expense of bringing out the 
work, it is agreed, that, if any copies remain unsold, he is 
to have liberty, as regards that edition, to dispose of the 
unsold copies at a lower price. That is the obvious mean- 
ing of this clause, and it has no reference to the general 
question of fixing or not fixing the price. 


The only remaining question upon this contract is, how 
far Mr. Reade is at liberty to determine it; and it appears 
to me, for the purpose of this injunction, that he is not at 
liberty to determine it as regards this edition. I do not 
think it necessary to go beyond saying that I regret that 
these contracts are drawn with so little precision; and I 
think it may be a point of considerable difficulty, if it is to 
be determined hereafter what the true purport of a contract 
of this description may be as between the author and pub- 
lisher, with reference to the power of Mr. Reade to deter- 
mine it with regard to subsequent editions. On the one 
hand, if he be not at liberty to determine it, then as long 
as Mr. Bentley performs his part of the contract, and is 
ready and willing to publish a series of editions during his 
lifetime in the manner provided for by the agreement, 
so long Mr. Reade is bound as though he parted to that 
extent with the copyright in his work, or at all events he 
would be in this position, either he would, according to 
Sweet v. Cator, have wholly parted with the copyright, so 
as to be excluded from bringing it out by another publisher, 
or Mr. Bentley would be considered entitled to publish 
a concurrent series of editions; that may be in some 
sense a hardship upon Mr. Reade: on the other hand, 
Mr. Bentley's counsel have argued, that it might well 
happen that the sale of the first edition might be 
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jast that which would be necessary to make the work known, 
but which would not pay its expenses; and if the contract 
were to be then determined, it might leave Mr. Bentley mi- 
nus a certain quantity of expenses that he has incurred and 
which he could not be recouped. This agreement ex- 
pressly refers to the profits of this and all other editions 
being divided between them; and I think there is a good 
deal to be said on both sides upon this question. 


But as regards the existing edition, it seems to me that 
Mr. Reade cannot interfere with it, for this reason: if I am 
right in my construction of the agreement, Mr. Reade must 
take steps to dissolve the partnership, if it be a jot adven- 
ture, before any expense has been incurred by Mr. Bentley 
in respect to future editions. It may be urged on Mr. 
Reade’s behalf, that he did not know of the intended pub- 
lication of a new edition; but that, according to my con- 
struction of the agreement, is not material. Mr. Bentley 
was entitled to go on publishing that or any other subse- 
quent edition until the dissolution of the joint adventure, 
and was not bound, though he might, as a matter of courtesy, 
think it right, to make some communication of his inten- 
tion to Mr. Reade. Mr. Reade does not allege that the 
act complained of is fraudulent, but that it is an evasion 
of the contract and contrary to the spirit and truth of the 
agreement. Mr. Reade says, that his reputation will, in his 
judgment, be injured by the publication of the proposed 
cheap edition of his work, but I do not think that it has 
been proved that this will be the necessary consequence of 
such a publication. The interim injunction was obtained 
against Mr. Bentley after he had incurred the expense of 
putting the new edition in type and issuing the advertise- 
ments, and I believe before any great expense was incurred, 
and before many copies were struck off; but I think that 
Mr. Bentley has a right to be recouped the expense 
that he had incurred, and to have the benefit of all the 
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1857. profit, the hope of obtaining which was the cause of his 
Rupr making such expenditure. I am therefore of opinion, that, 
eS as regards the present edition, Mr. Reade is not in a posi- 
BENTLEY. ; : 
tion to ask the Court to interfere; and accordingly I must 


discharge the interim order with costs. 


Judgment. 


ea v. WN. avedow The Plaintiff’s solicitor in this case certified the value of 
Rear. 77 ’ the property in dispute to be under 10001., in order to bring 
Wie o& Vv. the case within the lower scale of charges fixed by the 
jor 4y LR-Sg: 3$4 Orders of Jan. 80th, 1857. 


The VicE-CHANCELLOR, however, on the point being 
referred to him, thought that it came within the higher 
scale, as it was not one of the cases specified by the Orders 
as subjects of the lower scale. 


feb 28h. I~ ve Mavrer or THE TRUSTEE RELIEF ACT; 
11th. ; 
In THE Marrer oF THE TRUST OF THE WILL OF 
NICHOLAS BENNETT. 


Will—Con- 
struction _ NICHOLAS BENNETT, by his will, dated in 1817, gave 
it a and bequeathed to Nicholas, Isaac, and Thomas Beard, 


— Defer ; 
Bree ed ~~ the sum of twenty-six hundred pounds 3 per cent. Bank 
a) The use of such words as “ pay and transfer” asthe only words of gift in a deferred 


bequest, does not make such bequest contingent: the true criterion is, what was the reason 
for the postponement. If it was the position of the fund, as in a gift to one for life, and 
after his death to others, the bequest in remainder vests at once; but if it was the posi- 
tion of the legatee, as where the gift is by a direction to pay the fund to the legatee when 
he shall attain twenty-one, it is contingent. 


A bequest of personalty to trustees upon trust to pay the interest thereof to the 
testator’s daughters A. and ZB. for their lives and the life of the survivor, and upon the 
decease of the survivor to pay and transfer the capital equally among all the testator’s 
a ) children, and the issue, if any, of A. and B., and_of any other qeccesed Shit in Sech 
manner that such issue might be entitled to such share or shares as his or their deceased 


parent or parents respectively, if living (A. and B. excepted) would have been entitled to. 
A. and B. died without leaving issue. 


fed, 1. That the bequest in remainder vested at the -testator’s death. 2. That the 


Y whole fund belonged to the testator’s children other than A. and B., and to the children 
(pe | living at the death of such as had died leaving children. 38. That the shares of such as 
had died without Teaving children belonged to their representatives. : 
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Annuities then standing in his name in the books of the z44857, A- 7 i 


Governor and Company of the Bank of England, together 
with all his moneys and securities for money (subject to the 
payment of his just debts, funeral and testamentary ex- 
penses) “ Upon trust, during the natural life of his daughters 
Catherine and Hesther, to pay the interest and dividends 
thereof to his said daughters Catherine and Hesther, in 


equal moieties, share and share alike,” but without power of vg Aszve Cow 


anticipation, as therein mentioned. And the will continued : 
“ And in event of the decease of either of them, upon this 
further trust to pay the whole of the interest and dividends 
of the said stocks, funds, moneys, and securities for money, 
to the survivor of them in like manner, and under and sub- 
ject to the same restriction during her life. And upon the 
decease of the survivor of them my said daughters, then I 
direct my said trustees or trustee for the time being to 
pay, transfer, and deliver all the said stocks, funds, 
moneys, securities for money, or the proceeds therefrom, 
equally between and amongst all my children, share and 
share alike, as tenants in common and not as joint tenants 
(except my son John), and the issue, if any, of my said 
daughters Catherine and Hesther, and of any other deceased 
child except my said son John, but so and in such manner 
‘that such issue may be entitled to such share or shares in 
the said trust moneys as his or their deceased parent or 
parents respectively, if living, (my daughters Catherine and 
Hester excepted), would have been entitled to, such share or 
shares to be divided between the issue of my said daughters 
Catherine and Hesther, and of such other respective child, 
my son John excepted, so dying, as tenants in common.” 
And the testator appointed his said daughters Hesther and 
Catherine executrixes of his said will. 


There were eight children of the testator besides John. 
All eight survived the testator, and one only, named Wu- 
liam, survived both the tenants for life. The two tenants 
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for life died without having been married. Five of the 
other children, who died in the lifetime of the tenants for 
life, left issue; the other three died without issue. Some 
of the deceased’s children, also, had children who survived 
the testator and died in the lifetime of their respective 


t annaitic SSS ee 
parents. 


a 


Mr. Daniel, Q. C., Mr. Bevir, Mr. C. Browne, and Mr. 
C. Hall, appeared for the several parties. The argu- 
ments are noticed in the judgment. The cases cited were 
Bennett v. Merriman (a), Beck v. Burn (b), Lyon v. 
Coward (c), Masters v. Scales (d), Barker v. Barker(e), 
Hodgson v. Smithson (f). 


Judgment reserved. 


VICE-CHANCELLOR SiR W. Pace Woop (after reading 
the will and stating the condition of the family, con- 
tinued) :— 


The first question is, whether I am to construe the first 
gift as vested in the persons entitled in remainder, whoever 
they may be, or whether it depended upon some contin- 
gency which could only be determined at the death of the 
last tenant for life ; and secondly, if it was vested, who were 
the persons to take. 


It was argued, that the whole will so plainly referred to 
a state of circumstances existing at the death of the last 
tenant for life that the fund must be held in suspense until 
that period. But my opinion is, that the true construction 


(a) 6 Beay. 360. (d) 13 Beav. 60. 
(6) 7 Beav. 492. (e) 5 De G. & 8. 753. 
(c) 15 Sim. 287. (f) 21 Beav. 354. 


| 
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is, that the gift vested at once in those entitled in remainder, 
and was not contingent ; and the only thing which I have 
to consider is, who are the persons entitled. It is clear that 
the use of the words “ pay and transfer,” as the only words 
of gift, does not make such a bequest contingent. The true 
criterion is that which is mentioned in Leeming v. 
Sherratt (a), namely, whether the postponement of the 
division or payment was on account of the position of the 
property, or of the person to whom the deferred interest is 
given. If the reason is simply, that a life interest is pre- 
viously given to another person, so that the fund cannot be 
divided or paid over until his death, and is not a reason 
personal to the legatee of the absolute interest, such as his 
attaining twenty-one, it is treated as a gift to one for life, 
with a vested remainder to the legatees who are to take 
subject to the life interest. There is nothing in this will to 
shew that the gift is attached to any personal quality of the 
legatees, or that the postponement is on account of any- 
thing except the estate for life previously given. The 


limitation is in the usual form in which substitutional 


interests are given in case of the death of a legatee. 
TSR i i als aie i a 


The direction that the issue shall take such shares as 
their respective parents would have been entitled to if 
living, cannot be relied on to shew that no other persons 
except those who are living at the death of the surviving 
tenant for life are to take. The meaning of that provision 
is, that the testator, having given an interest in remainder 
to his children, to be devested in favour of the issue of any 
who may have died before a particular event, uses this ex- 
pression to shew that the interest given over to the issue of 
any of his children so dying is not to be more than the 
share of the parent for whom they are to be substituted. 


The gift is, after the death of the surviving tenant for life, 


(a) 2 Hare, 14. 
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equally among all the testator’s children, share ‘and share 
alike, as tenants in common and not as joint tenants, except 
his son John ; and as far as that goes, no doubt the words 
would have included Catherine and Hesther, and the fund 
must have been divided into eighths, because it is like the 
cases of gifts after a life interest to the testator’s next of 
kin, under which the tenant for life takes, if one of the next 
of kin (a). But the will continues: “ And the issue, if any, 
of my said daughters Catherine and Hesther, and of any 
other deceased child except my said son John, but so and 
in such manner that such issue may be entitled to such 
share or shares in the said trust moneys as his or their 
deceased parent or parents respectively, if living (my daugh- 
ters Catherine and Hesther excepted), would have been 
entitled to.” It has constantly been held, that it is con- 
trary to all sound rules of construction to infer, that it wa: all sound rules of construction to infer, that it was 


the intention ii in bemiiemokthertestatar-tolatientnctholnarcan oes mee the testator to give to the parent stock and 


the issue together a common interest in a fund; and I think 
that the words here, directing that the issue should take 
their parents’ shares, notwithstanding that Catherine and 
Hesther are excepted, shews that it was the prevailing in- 
tention of the testator to substitute children in the room of 
their deceased _parents, but not that parents and their issue 
shall otherwise take together. I am, therefore, of opinion 
that I am justified in holding that this was a gift to the 
six children exclusive of John, Catherine, and Hesther, 
‘and by way of substitution to the children of such of them 
as have died leaving children. It is nothing more than a 
gift to a class of persons who take vested interests as they 
come into being; so that, as they were successively born, 
the class would be augmented. Therefore, at the testator’s 
death, Catherine and Hesther had a life interest in the fund, 
with remainder to the survivor of them for life, with remain- 
der to their issue, if any, and to the other six children of 


(a) Bird v. Luckie, 8 Hare, 301. 


CASES IN CHANCERY. 


the testator, exclusive of Catherine, Hesther, and John, 
subject to be devested as to the shares of such children by 
the death of any of them leaving children in favour of their 
children. As there were no issue of Catherine and Hesther, 
the interests of such issue never came in existence, and, 
therefore, the fund was only divisible in one-sixth shares 
among the other children, who were liable to have their 
shares diminished by the hirth of issue of Catherine or 
Hesther. The share of one of those six children who 
died without issue, accordingly, belongs to his represen- 
ibe An lenccodk wa aay oo beeen 


With respect to the children of any of those six who died 
in the lifetime of the tenants for life, I am of opinion that 
the class who take their parents’ shares were the children 
such children of children may have since died in the life- 
time of the tenant for life, but that no children of children 
who pre-deceased their respective parents took any in- 
terest. In Lyon v. Coward(a) the limitation was to a 
daughter for life, and then the limitation over was only to 


such of her children as should be living at her death #0 the gt 


and the Vice-Chancellor held, that the limitation was 
applicable to the issue, and that they took vested interests 
on the death of their parent. In no case can substituted 


issue take vested interests during their parents’ lifetime. 


In Macgregor v. Magregor (b), a similar view was taken, 
but the words of the gift there were much stronger, because 
the limitation over was plainly pointed to children living 
at a certain period, and the issue of any then dead; and the 
learned Judge there says, “then comes the question 
whether the issue of a child then dead must be living when 
the event happens in order to vest the gift in the issue by 
substitution ;” and he decided that the issue ought to be 
in the position of their parents. Here the gift is an 


(a) 15 Sim. 287, ~~ (b) 2 Col. 192. 
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March 13th & 
26th. 
Will—Conde- 
tion precedent 
—Return to 
England. 


A testator, by 
a codicil, after 
reciting that a 
person to 
whom he had 
by his will 
given a legacy 
of £2000 had 
emigrated to 
Australia, pro- 
ceeded there- 
fore to revoke 
such legacy, 
and in lieu 
thereof gave to 
the same lega- 
tee in case he 
remained in 
Australia or 
out of this 
kingdom, £600 
after the death 
of the testa- 
tor’s wife, 

“ but if he re- 
turn to Lng- 
land before her 
decease,” the 
testator gave 
him the fur- 
ther sum of 


£400. 


Held, that 
the return of 
the legatee to 
England was a 
condition pre- 
cedent, aud 
was not satis- 


fied by his embarkation on boa 
gers being lost on the voyage. 
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absolute gift to the parents, which, on their death, is to be 
devested in favour of their issue, neither issue nor parents 
are expressly required to be living at the death of the 
tenant for life. 


PRIESTLEY v. HOLGATE. 
* 


JOSEPH PRIESTLEY, by his will, dated in 1850, gave 
and bequeathed to James Priestley the sum of 191. 19s.; 
and also a further legacy of 20001. 


The testator made a codicil dated in 1852, as follows :— 
we Whereas, since the making of my will, James Priestley, 
to whom I had bequeathed 20001., has emigrated to A ustra- 
lia, Ftherefore hereby revoke that legacy, and in lieu thereof 
I give and bequeath to him the said James Priestley, in 
case he remains in Australia or out of this kingdom, 6001., 
to be paid to him twelve months after the decease of my 
wife ; but if he return to England before her decease, I give 
and bequeath to him the further sum of 4001. (making 
10001). This last 400. not to be paid till twelve months 
after the decease of my wife.” 


In November, 1852, the testator died. Sarah Priestley, 
his widow, died in January, 1856. 


At the time of the decease of the testator, James Priest- 


ley was at Melbourne, in Australia, whither he had gone 
in the year 1852. 


On the 9th day of August, 1853, he sailed in a British 
ship named the Madagascar from Melbowrne on the home- 


rd a British ship to return to England, the ship and passen- 
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ward voyage to England, and upon the voyage the Mada- 1857. 
gascar was totally lost, and all her crew and passengers  payperiny 
perished at sea. Hiaiga 


Statement. 


The Plaintiff was his administratrix, and filed the bill in 
this suit to recover the said legacies of 19/. 19s. and 6001. 
and 4000. 


Mr. Prendergast, for the Plaintiff, argued that there had = Argument. 
been a substantial performance of the condition on which 
the legacy of 4001. was given to James Priestley by the 
codicil, by his embarking in a British ship with the purpose 
of returning to England. He cited Tanner v. Teb- 
butt (a), Burgess v. Robinson (b), Sprigg v. Sprigg (c). 


_ Mr. Cairns, Q.C., and Mr. Fischer, for the Defendants, 
argued that the condition was precedent to the gift of the 
400/., and must, therefore, be literally performed before the 
legacy could take effect, citing Egerton v. Lord Brown- 
low (d), Stapleton v. Cheales(e). 


Mr. Prendergast replied. 


Judgment reserved. 


VicE-CHANCELLOR Sir W. Pace Woop :— March 26th. 
I delayed giving my judgment in this case, in the hope Judgment. 

of finding something to enable me to decide in favour of 

the Plaintiff’s claim to the additional legacy of 400/. (His 


(a) 2Y.&C. C. 225, (d) 1 Sim. N.S. 464. 
fi (6) 3 Mer, 7. (e) Prec. in Ch. 317. 

| (c) 2 Vern. 394. 
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Honour stated the effect of the will and codicil and con- 
tinued)—At the time of making this codicil, James Priest- 
ley was in Australia. It is proved that he embarked to 
return to England, but the ship in which he sailed foun- 
dered at sea and all on board perished. The condition on 
which the legacy was given is personal to’ the legatee, and 
the legacy cannot take effect unless that inchoate return 
fulfils the terms of the condition. I was desirous to adopt 
that construction, if possible; but I do not think that the 
words of the condition, which are very precise, “if he return 
to England before her decease,” can be satisfied by his 
embarking on a voyage to this country, in which he perished 
at sea. 


If the codicil had contained a recital, that, owing to the 
testator’s displeasure with James Priestley on account of 
his departure to Australia, he attached this condition to 
the legacy as a penalty, possibly the inchoate return might 
have satisfied the condition ; but it may be, that the reason 
for the condition was, that the testator thought, that, while 
away from England, James Priestley did not require so 
large a provision as he would if residing in this country. 
I must, therefore, decide against the Plaintiff’s claim as to 
the 4007. 


' 
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RICKARD v. BARRETT. 


WV ILLIAM RICKARD, by his will, in 1854, gave to 
each of his daughters, Catherine and Anna, 19 guineas, 
and to his daughter Elizabeth 1181. 19s.; after which he 
proceeded to devise as follows :—< All the rest, residue, and 
remainder of my personal estate, and all my real estate of 
every sort and description which I may die possessed of or 
interested in, with their and every of their appurtenances, 
subject nevertheless to the payment of my just debts, and 
my funeral and testamentary expenses, I give, devise, and 
bequeath unto my dear wife Joanna Rickard, her heirs, 
executors, administrators*, and assigns, for all the estate 


-and interest I may have therein respectively at the time of 


my decease, to and for her and their own absolute use and 
benefit during her natural life*,” with remainders over; and 
the testator appointed his wife sole executrix of his will. 


The creditors having been paid out of the personal estate, 
which was not sufficient to pay both them and the legatees, 
the question was, whether the latter were entitled, on the 
principle of marshalling, to have recourse for payment to the 
real estate to the prejudice of the devisees. 


Mr. Pema jun., for the legatees, contended, that they 
were so entitled, citing Foster v. Cook (a), Surtees v. Par- 
kin (6), Paterson v. Scott (c), and 2 Jarman on Wills, pp. 


H 572, 573. 


March 24th, 


Will —Admin- 
istration of As- 
sets—Mar- 
shalling— 
Charge of 
Debts—3 & 4 
Will. 4, c.104. 


The Act 3 & 4 
Will. 4, c. 104, 
has not affect- 
ed the law as 
to the mar- 
shalling of as- 
sets in favour 
of pecuniary 
legatees 
against devi- 
sees of real es- 
tate charged 
with, or devis- 
ed subject to, 
the testator’s 
debts. The 
question now, 
as before the 
Act, is one 
simply of in- 
tention on the 
whole of the 
will; anda 
mere charge of 
debts upon the 
real estate, or 
a mere devise 
of the real es- 
tate subject to 
testator’s 
debts, without 
any trust, is 
sufficient, in 
the event of 
the personal 
estate proving 
inadequate to 
pay both debts 


and legacies, 


to entitle the legatees to Gome upon the real estate so far as the personalty has been applied 


in payment of debts, 


* Sic. (a) 3 Bro. C.C. 347. (6) 19 Beav. 406. 


(c) ] De G., MN. & G. 531. 
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Mr. Greene, for the devisees, some of whom were in- 
fants :— 


In all the cases cited, with the exception of Foster v. 
Cook, there was an express trust for payment of debts. In 
Surtees v. Parkin (notwithstanding the marginal note), and 
in Paterson v. Scott, the lands were devised to trustees, 
upon an express trust for payment of debts; and it was 
upon that circumstance, in each of those cases, and not 
merely upon the words “ subject to the payment of debts,” 
that the decision turned. 


Then, as to Foster v. Cook, it is true, that there it was 
merely a charge of debts upon the real estate, and not an 
express trust; but that case was decided before the recent 
Act (38 & 4 Will. 4, c. 104), by which real estate not charg- 
ed with, or devised subject to, the testator’s debts, is made 
assets for payment of such debts. Since that Act came 
into operation a charge of debts, or a devise subject to 
debts, is for this purpose inoperative,—the charge being 
effected by the law itself, irrespective of the will,—and can- 
not affect the position of the parties in reference to a ques- 
tion of marshalling, any more than the like direction in 
reference to leaseholds can prevent the operation of the 
Statute of Limitations: Scott v. Jones(a); the principle of 
which decision was, that a declaration in express terms, that 
an estate shall be subject to the payment of debts when the 
law makes it subject to such payment irrespective of such 
declaration, is simply inoperative. Foster v. Cook, there- 
fore, is no longer an authority on this subject. 


A reply was not heard. 


* 


(a) 4 Cl. & F. 382, 397. 
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VICE-CHANCELLOR Sir W. Pace Woop:— 


It is clear to me that the law as laid down on this subject 
in Foster v. Cook, is not affected by the recent statute 3 & 4 
Will. 4, c.104. The question since the passing of that Act, as 
formerly, is simply this: What was the intention of the tes- 
tator, judging from the whole of the will? Here, the testa- 
tor’s words are, “ all the rest, residue, and remainder of all 
my personal estate, and all my real estate of every sort and 
description which I may die possessed of or interested in, 
with their and every of their appurtenances, subject never- 
theless to the payment of my just debts, and my funeral 
and testamentary expenses, I give, devise, and bequeath 
unto my dear wife.” Therefore, he clearly charges all his 
real estate before it reaches the hands of his wife. The 
Act does not affect the principle upon which this Court de- 
cided the cases before it came into operation. 


The plain intention here is, that the property shall not 
pass to the devisees until the debts are paid; and I must 
therefore hold, that, the personal estate proving insufficient 
to pay both debts and legacies, it is a case for marshalling, 
and the legatees are entitled to come upon the real estate, 


so far as the personal estate has been applied in payment of 
debts. 
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: SLEIGHT v7. LAWSON. 
April 29th. 


trust and  LURCHAS LUMLEY made his will in 1824, and ap- 


ara pointed Williams, since deceased, the Defendant Lawson, 


Wiad Wonec and others, executors and trustees. 
ilful Neg 
and Default 


ppleuding— The testator died in 1825. His will was proved in Ja- 


lea as mica, by Williams and the Defendant Lawson alone. 
Fy — ca 


Vict. c.86, s.54. 

—— 3 ee ae . . me 
aye Bidion’s Williams died in 1836, and the Defendant Grant 
rule, that, in his executor. 
order to ob- 


tain an inquiry 


pee The will of the testator never having been proved in 
neglect and 


default against England, letters of administration of his personal estate 
an executor or 


atrustes, the and effects with the will annexed were granted out of the 
cs Prerogative Court of Canterbury, in 1855, to the Plaintiff, 


prove “ ne who now filed his bill against Lawson, Grant, and others, 
one act of wil- 5 ee 

ful neglect or charging, that, shortly after the testator’s death, Walliams 
default, is still d : 

the rule ofthis and Lawson, or one of them, caused an inventory and 


Court,and was ay yraisement to be made of all and singular the goods and 
not intended 


ie s relaxed chattels, rights and credits, of the testator; that it appeared 
y Coope v. 5 E 

Carter (2De from such inventory and appraisement that the same were 
G., M‘N.& G. 

297, 298). 


Dicta-in that case, from which the contrary has been inferred, explained. 


Shortly after a testator’s death, in 1825, an inventory and appraisement was made by his 
executors, or oné of them, of all and singular the goods and chattels, rights, and credits of 
the testator, shewing that the same were of the value of 28,665/. odd. Upon bill filed in 
1856 for an account, and for an inquiry as to wilful neglect and default, in case the estimat- 
ed amount had not been realised, the Defendants failed, as to alarge portion of the estimated 
amount, to shew that it had been realised :—Held, nevertheless, that the Plaintiff was not 
entitled, at the hearing, either to an inquiry expressly directed to wilful neglect or default, 
or even to a preliminary order of the kind indicated in Coope v. Carter, viz. an inquiry short 
of wilful neglect and default, but upon which a new order, expressly so directed, might be 
founded at a future stage: the Court being of opinion, first, that, upon the pleadings, the 
fact of wilful neglect and default could not be treated as in issue between the parties; and, 
secondly, that, even if it could be so treated, there was no evidence upon it. 


Accounts, recorded in the Court of Chancery in Jamaica in a suit instituted against exe- 
cutors who had proved testator’s will in that island, ordered, in a suit against them in Eng- 
land, to be taken, under 15 & 16 Vict, c. 86, s. 54, as prima facie evidence of the truth of 
the matters therein contained; with liberty to the Plaintiff to surcharge and falsify. 
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of the value of 28,6651. 18s. 23d. Jamaica currency; that 
such goods, chattels, credits, and assets were worth that sum 
at least, and that the whole thereof were realised by Wal- 
fiams and Lawson, and produced more than sufficient for 
payment of the testator’s funeral and testamentary expenses 
and debts; and that the whole amount realised therefrom 
was not applied in payment of the testator’s funeral and 
testamentary expenses and debts. 


The bill contained a further charge, that, if the particu- 
lars of the personal estate of the testator mentioned in the 
said inventory and appraisement, or any of them, were not 
realised by Lawson and Williams, then Lawson and Wil- 
liams were guilty of wilful neglect or default in not realis- 
ing the same, and that they ought to be charged with any 
loss occasioned, as well as with interest, on any balances 
which might appear to have been retained by them or 
either of them in their or his hands. 


The bill prayed, that the testator’s personal estate and 
effects might be administered under the decree of the Court, 
and for an account of all the personal estate and effects of 
the testator received by the Defendant Lawson, and Wil- 
liams, deceased, or which, but for their or either of their 
wilful neglect or default, might have been received, and of 
the application thereof, and of the outstanding personal es- 


tate of the testator. 


The Defendants, by their answer, admitted the charge as 
to the making of the inventory and appraisement; and that 
it appeared by such inventory, that the goods and chattels, 
rights and credits, of the testator were of the value of 
28,6651. odd, as charged in the bill. But of that sum they 
said, that 20,8002. had been expended in paying off charges 
on the testator’s estates; and, as to the balance, they said 
that, save as appeared by their accounts, which were pro- 
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duced, they were unable to set forth whether the same had 
been realised, or how the amount realised had been ex- 


pended. 


As to a considerable part of the balance, the accounts 
failed to shew whether it had been realised. 


The Defendants further, by their answer, insisted, that a 
suit for the administration of the testator’s personal estate 
had been instituted against the Defendant Grant in the 
Court of Chancery in Jamaica; that, by the decree in 
such suit, an account was directed of the testator’s personal 
estate received by the Defendant Grant; and that such 
accounts had been taken and recorded. 


The Defendants did not, by their answer, set up the 
Statute of Limitations as a bar to the relief prayed. 


Mr. Daniel, Q. C., and Mr. Faber, for the Plaintiff:— 


The Defendants, having admitted the charge as to the in- 
ventory representing the assets as amounting to 28,6651. 
18s. 23d., were bound to shew whether the whole of that 
sum was actually realised. This they have not done. And 
the Court, therefore, will direct an inquiry “of what personal 
estate the testator was possessed at the time of his death; 
and if it should appear that the same, or any part thereof, 
was not got in or received, then why and under what cir- 
cumstances the same was not got in or received.” 


The circumstances of the present case are precisely those 
indicated by Lord Justice Knight Bruce in Coope v. Car- 
ter (a), where, admitting Lord Eldon’s general rule, viz. that, 
in order to obtain an inquiry as to wilful default against an 


(a) 2.De G., MN. & G. 297, 298. 
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executor or trustee, the Plaintiff must allege a case for such 
an inquiry, must pray for it, and prove one act at least of 
wilful default, he adds, “this state of circumstances may, 
however, arise: a case of wilful default may be alleged, and 
a prayer may be founded on it; but the circumstances ap- 
pearing by admission or proof may only raise a case of 
suspicion im the nvind of the Court on the question whe- 
ther an act of wilful default has been committed. In such 
a case, I can conceive that the Court, if it is likely that fur- 
ther evidence may be obtained, ought to direct an inquiry 
short of directing wilful default, in order to ground wpon 
that a new order, and to direct an inquiry as to wilful 
default at a future stage.” This preliminary inquiry, he 
adds, should be directed in such a way as to call the De- 
fendant’s attention to the facts to be investigated; and by 
the inquiry we seek that is done. 


Mr. Rolt, Q.C., and Mr. Mackeson, for the Defendant 
Lawson; and 


Mr. Goldsmith, for the Defendant Grant, relied upon 
lapse of time as a general objection to any account at all. 
At all events, there could be no inquiry as to wilful neglect 
and default, no single instance being proved, or even posi- 
tively averred; and the inquiry sought by the Plaintiff, 
although disguised under another name, was, in effect, an 
inquiry as to wilful neglect and default. 


At this distance of time, after a lapse of thirty-two years, 
the accounts, having been regularly kept, are prima facie 
evidence, and shift the onus upon the Plaintiff: Chalmer 
v. Bradley (a). 

They cited also Parker v. Bloxam (6). 


(a) 1 J. & W. 65. (6) 20 Beav. 295. 
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Mr. Willcock, Q. C., and Mr. Oliver, for other parties. 


The VicE-CHANCELLOR said, there must be an account; 
and limited the reply to the questions, whether the accounts 
recorded in Jamaica should not be received as prima facie 
evidence under the 15 & 16 Vict. c. 86, s. 54; and whether 
there should be any inquiry as to wilful neglect or default, 
the Plaintiff not having proved or averred any specific in- 


stance of that nature. 


Mr. Daniel, Q. C., in reply :— 


There is evidence that there was personal estate of the 
amount charged, and there is not evidence that all was got 
in. Ifany was not got in, there is no evidence why it was 
not so got in, and that throws the onus on the Defendant. 
It may be, that the Plaintiff is not, at this stage of the suit, 
entitled to an inquiry expressly directed to wilful neglect 
and default, but he is at least entitled to a preliminary in- 
quiry, such as that indicated by Lord Justice Anight Bruce 
in Coope v. Carter. If the whole amount has been realised 
by the Defendants, it will appear by their accounts; if it 
has not, then the inquiry sought will bring out why it has 


not been received. 


VICE-CHANCELLOR Sir W. Pace Woop:— 

In regard to the Defendant Lawson, the surviving exe- 
cutor and trustee under the will, it is true that this is a 
very old trust; but he has not thought fit to insist on the 
Statute of Limitations by his answer, and he is therefore 
precluded from relying on that statute as a bar to the ac- 


count sought. 


In regard to the Defendant Grant, he says, that an 
account was decreed against him by the Court of Chancery 
in Jamaica, under which certain statements of account 
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were filed; and looking to the 54th section of the late Act, 
the stat. 15 & 16 Vict. c. 86, which enacts, that it shall be 
lawful for the Court, in any case where an inquiry is re- 
quired to be taken, to give such special directions (if any) as 
it may think fit, with respect to the mode in which the ac- 
count shall be taken or vouched, I find these words added, 
“ And particularly it shall be lawful for the Court, in cases 
where it shall think fit so to do, to direct that, in taking the 
account, the books of account in which the accounts re- 
quired to be taken have been kept, or any of them, shall be 
taken as prima facie evidence of the truth of the matters 
therein contained, with liberty to the parties interested to 
take such objections thereto as they may be advised.” I 
think that is sufficient to authorise me to direct, that, in 
taking the accounts in this suit, accounts proved to have 
been recorded in the Court of Chancery in Jamwica shall 
be taken as primé facie evidence of the truth of the matters 
therein contained, with liberty to the Plaintiff to surcharge 
and falsify. 


Then, as regards the question, whether the Plaintiff is 
entitled to an inquiry as to wilful neglect and default, or 
rather to a preliminary inquiry of the nature indicated in 
Coope v. Carter, I am satisfied that Lord Justice Knight 
Bruce never intended, by any observation in that case, to 
say, that, whereas the rule of the Court had always pre- 
viously been, that the Plaintiff must aver and prove at 
least one act of wilful neglect or default in order to obtain 
a decree directing an inquiry as to wilful neglect or default, 
that rule was thenceforward to be enlarged, so that wher- 
ever there is an admission by executors or trustees of cer- 
tain debts having been due to the testator at the time of his 
decease, unless they can prove, at the hearing of the cause, 
that the whole amount of these debts has been received in 
the lump, the Plaintiff is to have such an inquiry as that 
indicated in Coope v. Carter. To lay down such a rule, 
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would be to abandon the plain principle established by Lord 
Eldon, and always acted upon by the Court from his time 
to the present, and would end in nothing short of this, that 
wherever an executor admits debts to have been owing to 
his testator at the time of his death, any party competent to 
file a bill for administration of the testator’s estate may say, 
“ Tf you have received those debts, well and good. If not, 
shew me at once now before the hearing what you have 
been doing, and why you have not received them.” 


Here, the Defendants admit that the inventory and ap- 
praisement was made, and shewed the goods and chattels, 
rights and credits of the testator, to have amounted to up- 
wards of 28,0001. “Of that sum, 20,800/.,” they say, 
“was expended in paying off charges on the testator’s es- 
tates; and as to the rest, we cannot answer, except as appears 
by our accounts, whether it was realised or not.” Then, 
the accounts being in Court, the Plaintiff’s contention 1s, 
that the Court is to pick out the items not shewn by the 
accounts to have been realised, and upon those items is to 
found an inquiry as to wilful neglect and default. 


The plain course is that laid down by Lord Eldon: It 
is for the Plaintiff to fix on any item he pleases, and adduce 
proper evidence to shew, that, but for the wilful neglect or 
default of the Defendant, it might have been received. ‘Had 
the Plaintiff followed that course in the present case, and 
had the evidence on the point been conflicting, the Court 
upon that, as upon any other doubtful point arising from a 
conflict of evidence, would have directed an inquiry. And 
that is all that was intended by Lord Justice Knight Bruce 
in the passage cited from Coope v. Carter, as is clear from 
the instance he gives in illustration. Immediately after 
the passage in question, he says this: “ For instance, if the 
allegation be that a sum of 1000/.. has been lost by wilful 
default, the inquiry may well be, under what circumstances 
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it was lost, and into the facts bearing on the loss. Then 
the evidence will be supplied; and when it comes back to 
the Court, an inquiry as to wilful default may be direct- 
ed” (a). In other words, you may raise your contest upon 
any items or item you choose to fix upon as a specific in- 
stance of wilful neglect or default; and if you make out a 
case of suspicion in the mind of the Court,—if it remains 
doubtful whether wilful neglect and default have not been 
committed, then you may have the inquiry in question. 
But it is clear that it was never intended, by anything in 
that passage, to alter the law of the Court on this subject as 
laid down by Lord Eldon. 


In the present case, I cannot direct the inquiry sought as 
to wilful neglect and default, inasmuch as it appears to me, 
first, that, upon the pleadings, the fact of wilful neglect or 
default cannot be treated as in issue between the parties; 
and, secondly, because, even if it could be treated as in issue, 
there is no evidence upon it. 


I must therefore dismiss the bill as to wilful neglect or 
default; but as no evidence has been adduced in reference 
to that question, it will not be dismissed with costs. 


Decree accordingly. 


(a) 2 De G., MN. & G. 298. 
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Barkruptey— CHARLES BERTI£ RAWBONE, deceased, by his 
ios ar i will, in 1825, bequeathed all his property to his wife Cecilia, 
(alate during her widowhood, and, after her decease or second 
er eést—. f “7° 
—Chosein marriage, to his two children, John Edward and Cecilia 
Action-—No- : : 

tice. Mary (since deceased), in equal shares, or to, such one of 


Abankrupt’s them as should survive him; and he appointed his wife and 


reversionary one Southby executrix and executor of his will. 
interest in a 
legacy, not 


falling ite The testator died in May, 1828. 
{ possession un- 


til after his 


| ea oe In 1841, John Edward, being then in prison for debt, 

| theruleasto filed a petition in the Court for the Relief of Insolvent 

| ee “S Debtors, for his discharge from custody under the Acts 
"Notice ofan then in force for the relief of insolvent debtors; and by 
Besant of an order of that Court, dated the 28th of July, 1841, 
pee: all the estate and effects, which should come to him before 
unde, and not he should become entitled to his final discharge in pur- 
eae suance of the said Acts, according to the adjudication 
Aetna made in that behalf, were vested in the Petitioner, the 
semble. provisional assignee of the Court, in trust for the credi- 
peer (Casegg, bOrs of the insolvent. No creditors’ assignee was ap- 
Toeav./9  nointed. By an order dated the 22nd of May, 1842, 


handy *«“fhe insolvent was adjudged entitled to the benefit of the 


bf 26S : 
GIF 7 said Acts. 


In August, 1854, John Edward became a bankrupt. 


In January, 1856, Cecilia, the tenant for life, died. She 
had not married again. 


The residue of the testator’s personal estate having been 
paid into Court by Southby, as the surviving executor, a 
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petition was now presented by the assignee under John Ed- 
ward Rawbone’s insolvency, for a transfer of the moiety, to 


which the latter was entitled in his own right, of the fund 
in Court. 


It appeared, that, previously to the transfer into Court, 
but subsequently to the vesting order of July, 1841, South- 
by had paid to John Edward, out of the testator’s residu- 
ary personal estate, the sum of 1030. on account of his share 
and interest under the will. 


Mr. Osborne, for the Petitioner, contended, that he was 
entitled: first, because the executors must have had notice 
of his claim before the bankruptcy, and, for this purpose, 
notice aliunde would have been sufficient; and, secondly, 
because, even if the executors had never had such notice, 
the interest of the bankrupt at the time of the bankruptcy 
being still reversionary,—the tenant for life being still alive, 
—was exempt from the rule as to order and disposition. 


Mr. Cracknall, for the Respondents, the official and trade 
assignees in bankruptcy :— 


At the time of the bankruptcy the property was in the 
order and disposition of the bankrupt, and therefore passed 
to the Repondents as his assignees in bankruptcy. The as- 
signee in insolvency has not shewn that he gave any notice 
to the executors. 


He cited Tucker v. Hernaman(a), Butler v. Hobson (b), 
Loveridge v. Cooper (ce), Re Atkinson (d), Re Birch’s Le- 


gacy (e). 
(a) 4 De G., M‘N. & G. 395. (d) 2 De G., M‘N. & G. 140. 


(6) 5 Bing. N. C. 128, (c) 2K. & J. 328. 
(c) 3 Russ. 34, 41. 


301 


1857, 
“HSS 
In ve 
RAWBONE’S 
Bequest. 


Statement. 


Argument. 


302 
1857. 


Se 


In re 


RAWBONE’S 


BrQueEst. 


March 27th. 


Judgment. 


\ 
\ 


iy POE 
fof dota © 


CASES IN CHANCERY. 
Mr. Osborne replied. 


Judgment reserved. 


Vicr-CHANCELLOR Str W. Pace Woop:— 


The question in this case is, whether the reversionary in- 
terest of a bankrupt in a legacy, which did not fall into pos- 
session until after his bankruptcy, is to be considered as 
having been, at the time of the bankruptcy, in his order and 
disposition, so as to frustrate the title of the assignee under 
a previous insolvency. 


The testator, by his will, in 1825, bequeathed all his pro- 
perty to his wife during her widowhood, and, after her de- 
cease or second marriage, to his son and daughter, in equal 
shares. The daughter died intestate. The son became 
successively insolvent and a bankrupt, and the important 
question to be tried arises on the son’s share, which, at the 
time of his bankruptcy, and down to the 20th of January, 
1856, continued a reversionary interest, the tenant for life 
being still alive. 


I have not been able to find any case which has arisen on 
this question. It was adverted to in Ex parte Newton (a), 
where the party, who eventually became bankrupt, had pre- 
viously taken assignments of certain reversionary interests 
under a will, and deposited the deeds of assignment by way 
of equitable mortgage; no notice was given to the executors 
and trustees, either of the assignments or of the mortgage; 
and, upon the party becoming bankrupt, it was contended 
on behalf of his assignees in bankruptcy, that, in the absence 
of such notice, he must be taken to have had the order and 
disposition of the property at the time of the bankruptcy. 


(a) 4 Deac. & Chit. 138, 140. 
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The contrary however was held, first, because the bankrupt 
had not given the trustees any notice of the original assign- 
ment to himself; and, secondly, because the deeds were not 
in his hands, but were deposited by him for a valuable con- 
sideration with the mortgagee, so that the bankrupt could 
not have availéd himself of the assignments without gross 
fraud. 


It is true, that, in that case, one of the learned Judges ob- 
served, that there might be a question whether a reversion- 
ary interest came within the clause of order and disposition, 
adding, “ A policy of assurance on a life certainly does; and 
therefore, perhaps, on the same principle, all reversionary in- 
terests may be likewise held to come within it.” But, for the 
reasons I have stated, he concurred in holding, that, in that 
case, the property was not in the order and disposition of 


the bankrupt at the time of his bankruptcy. 


That is the nearest approach I have found to the case be- 
fore me. I find no case raising the simple question, whe- 
ther the interest of a bankrupt, which, at the time of the 


| - bankruptcy, is still reversionary, and does not fall into pos- 


session until afterwards, comes within the clause as to order 
and disposition. None of the cases cited shew that it does; 
and finding no authority which has gone that length, and 
feeling, as other Judges have felt, that the cases have already 
gone far enough as to the doctrine of reputed ownership, 
where no notice has been given of the assignment ofa chose 
in action, I am not disposed to carry the rule further. 


The bankrupt in this case could, in no way, have made 
himself master of the fund in question until the death of the 
tenant for life, and, that event not having taken place at the 
time of the bankraptcy, the fund could not be in his order 
and disposition. He might, indeed, have assigned the fund ; 
but it cannot, I think, be said that the fund in the hands of 
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the trustees was in the order and disposition of the bank- 
rupt. 


A further point was raised by Mr. Osborne on behalf of 
the Petitioner, but it was one on which I should not have 
felt it right to decide the question without further inquiry. 
He argued, that the trustees must in fact have had notice 
either from the parties themselves or aliunde. Now, al- 
though it is true that no notice appears to have been given 
by the insolvent or by his assignee, still I should think, 
that if the trustees had notice aliunde, it would be equally 
impossible for them to part with the fund. 


Mr. Osborne.—That has been so held. Jones v. Smith (a) 
shews that it is immaterial from what source the notice is 
derived. 


The VicE-CHANCELLOR.—I should think that must be 
the rule. However, I was about to say, that I cannot rely 
on that, because the trustees appear to have made, since the 
vesting order under the insolvency, a payment to the insol- 
vent on account of his share and interest under the will, 
which raises a presumption that they had no notice of his 
insolvency. I have, therefore, considered myself bound to 
try the question on the simple ground of the interest being 
reversionary at the time when the bankruptcy occurred. 


The distinction between a policy of assurance and a rever- 
sionary interest like that now in question, appears to me to 
be this: that a policy of assurance is a present contract—an 
interest vested in the party, and of which he has a present 
right to the benefit—whereas here the bankrupt had no 
interest whatever to the fund until the death of the tenant 
for life. And, although it is true that he could assign, still 
I do not think that is sufficient. 


(a) 1 Hare, 43. See Smith v. Smith, 2 Cr. & ML, 231. 
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Not findmg any authority for holding this reversionary 
interest to have been in the order and disposition of the 
bankrupt, I must decide in favour of the title of the assignee 
under the insolvency. 


Dxcxarg, that, as to one moiety of the fund to which the bankrupt 
John Edward Rawbone was entitled in his own right, the Petitioner 
is entitled, and pay the same to the Petitioner accordingly. Let the 
rest of the petition stand over. 


HKYRE v. MONRO. 


BY an indenture of settlement, made previously to the 
marriage of Theodore Monro, deceased, and Emma his 


_ wife, reciting (inter alia), that, upon the treaty for the mar- 


riage, and for the purpose of providing and securing for Theo- 
dore and Emma, and the issue of their marriage, a further 
and additional income, to continue during the joint lives of 
both or either of them; and also such further and perma- 
nent provisions as thereinafter mentioned, the parties there- 
to had agreed to enter into such several covenants with the 
trustees as thereinafter contained: It was (inter alia) wit- 
nessed, that, in the event of Z'’heodore’s death in the life- 
time of Edward Monro his father, and leaving issue living 
at his decease, (which event happened), he the said Edward 
Monro should, in and by his last will and testament, or by 
some codicil or codicils thereto or otherwise, in his lifetime, in 
due form of law, well and effectually give, devise, and 
bequeath, or otherwise settle and assure, by and out of and 
to be charged upon and issuing from all such messuages, 
lands, tenements, and hereditaments, whether freehold or 
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trustees of the settlement, upon trust for the son’s widow and the issue of the marriage :— 
Held, to create a specialty debt, to be proved accordingly in the administration of the father’s 
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copyhold, or customary, or leasehold, and all such goods and 
chattels, and other real and personal property, estate, and 
effects whatsoever and wheresoever, or of what nature or 
kind soever, as he should or might, at or immediately before 
the time of his decease, be seised or possessed of or entitled 
to, either at law or in equity, and whether in possession, re- 
version, remainder, or expectancy, or otherwise howsoever, 
(subject to his wife’s life estate), the full and clear sum of 
30001. of lawful money of Great Britain, or property to or 
of the full and clear and unquestionable amount or value of 
that sum, so and in such manner as that the same should, 
immediately upon and from and after the decease of the 
survivor of Edward and Sarah his wife, be and become 
well and effectually vested in the trustees or trustee for the 
time being, upon certain trusts, for Emma and the issue of 
the marriage. 


Edward Monvo, by his will, devised and bequeathed all 
his residuary real and personal estate upon trust to pay 
(among other sums) 30001., im satisfaction of the covenant 
contained in the settlement. 


The testator died indebted upon a judgment, and also to 
several simple contract creditors. His assets were sufficient 
for payment of the 3000J. in addition to the judgment debt; 
but, in the event of such payment being made in priority to 
the simple contract creditors, there would be nothing left 
for any of the latter. 


Mr. Rolt, Q. C., for the simple contract creditors, contend- 
ed, that the 3000. must be postponed to the simple contract 
debts. The covenant was merely to pay that sum out of the 
testamentary estate, and amounted, at the highest, to no 
more than this: “I will not give my property by will to 
any one in preference to you.” During his life, the testator 
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was to have the entire control over it, and might, by gift in- 
ter vivos, have disposed of the whole to another child. 


Mr. Willcock, Q.C., and Mr. G. L. Russell, for the trus- 
tees of the settlement :— 


The 30000. is a charge upon the whole of the testator’s 
real and personal estate, in preference to all creditors, ex- 
cept such as have specific charges. 


At all events, it is a specialty debt, and has priority to 
all debts due on simple contract. This is a covenant for 
valuable consideration—the marriage of a son. 


The question is one of intention. The object of the cove- 
nant was provision for marriage, and the question is, whe- 
ther what has been done is to be mere waste paper. The 


_ words of the covenant are express, and as strong as they 


can be, that the father will do this, not that he will merely 
profess to do it. 


They cited Wellesley v. Wellesley (a), Logan v. Weil: 
holt (6), and Jones v. How(c). 


Mr. Rolt, Q. C., in reply. 


The VICE-CHANCELLOR reserved judgment, observing, 
that, in Logan v. Wienholt, as well as in all the other au- 
thorities with which he was acquainted upon this subject, 
the question arose not between parties claiming as creditors, 
but between different objects of the testator’s bounty. 


VICE-CHANCELLOR SIR W. PAGE Woop:— 


The question in this case is very short, and arises on the 


(a)4 My. & Cr. 561. (6) 1 Cl. & F.611, 630. (c) 7 Hare, 267. 


307 


1857. 
—S—S 
EyreE 
UP 
Monro. 


Argument. 


May 6th. 


Judgment. 


308 
1857. 
EYRE 


Vv. 
Monro. 


Judgment. 


CASES IN CHANCERY. 


words of a covenant by a Dr. Monro, contained in the set- 
tlement made on the marriage of his son. 


[His Honour read the covenant. | 


Upon this covenant, the meaning of which seems almost 
obliterated in the cloud of words which the draftsman has 
thought fit to employ, the short question is, whether the 
father intended to say: “I will settle on you this 3000/0. by 
deed or will, guaranteeing it by my will, if by will I settle 
it ;” or whether his meaning was, “ I will settle it by deed; 
or I will settle it, so far as my testamentary estate shall ex- 
tend, by my will.” 


I think, looking at the whole intention of the covenant 
and the object of the settlement, that the father’s meaning 
must be taken to have been, that the full sum mentioned 
should be effectually vested in the trustees—not ‘I will pwr- 
port to do it by my will, but when you come to examine my 
assets, you will not receive anything:’ but ‘ I will do it;— 
and that he intended to create a present debt, to be proved 
as a specialty debt in the event of his death without having 
discharged it in his lifetime. 


It is to be regretted that the draftsman should have em- 
ployed such a mass of words, when his object could have 
been effected by the usual simple covenant, that the father 
would pay the money during his life, or that his executors 
should pay it after his decease. But the mere circumstance 
of his not having adopted that simple form, is not a ground 
for holding that the covenant he has inserted would be ful- 
filled by the covenantor merely purporting to perform it, or 
by anything short of effectually performing it. And it can- 


not be effectually performed if the debts swallow up all the 
available assets. 


CASES IN CHANCERY. 


It appears therefore to me, that the breach of the cove- 
nant lets in the trustee to prove as a specialty creditor. 


It is true, that, notwithstanding the covenant, the father 
might have disposed of the whole of his property in his life- 
time, provided such disposition were not made in fraud of 
or for the purpose of defeating his covenant, as it was in 
Jones v. Martin (a), which was referred to in the case be- 
fore the House of Lords (b). But the question is, whether, 
he not having so disposed.of his property in his lifetime, his 
will is or is not to be construed so as to render the property 
of which he has not disposed available for the performance 
of his covenant. 


The answer to the. other creditors is, that the very act 
they are doing, occasions the breach of covenant. 


There must be a declaration that this 30001. is a specialty 
debt, and is to be proved accordingly. 


(a) 3 Anst. 882, more fully reported in 5 Ves. 266, n. 
(6) Logan v. Wienholt, 1 Cl. & F. 6380. 
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conveyed, by 
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deed, 900 acres 
of land in the 
Bedford Level 
to his son, in 
order to make 
him eligible as 
a bailiff. The 
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Gea (eg ilies Leb Dade 


CHILDERS v. CHILDERS. 


By the statute 15 Car. 2, c. 17, intituled “ An Act for set- 
tling the Great Level of the Fens, called Bedford Level,” 
certain persons were incorporated by the name of “ The 
Governors, Bailiffs, and Commonalty of the Company of 
Conservators of the Great Level of the Fens.” To the cor- 
poration so constituted, large powers were given for draining 
and managing a tract of land, containing 95,000 acres; and 
for the continuance of the corporation in succession for 
ever, it was enacted, that the said governors, bailiffs, conser- 
vators, and commonalty should, yearly, elect a new gover- 
nor, bailiffs, and conservators; and it was provided, that 
none should be capable to be or continue governor or bai- 
liffs that had not 400 acres or more of the said 95,000 
acres, 


The Plaintiff in this suit, being the owner of a large es- 
tate in the Bedford Level, and having been for many years 
an officer of the corporation, desired that his son Rowland 
Francis Walbanke Childers, since deceased, should become 
one of the bailiffs of the corporation. The son had not the 
necessary qualification of 400 acres of land, but the Plaintiff, 
without communicating his intention to his son, wrote to 
the Registrar of the corporation on the 10th of October, 
1855: “Tam desirous of giving my son a qualification for 
the Bedford Level Board. His name is Rowland Francis 
Walbanke Childers. 1 presume there will be no difficulty 


son died shortly afterwards, without being aware of the conveyance, and without having 
been elected a bailiff;—Held, that the father could not recall the gift, but that the heir 
of the son was entitled to it for his own benefit. 


The deed itself not disclosing the motive for the gift, but being simply a conveyance to 
the son in consideration of affection and a nominal money payment :—Held, that a plea of 
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trust. 
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in doing it. I think it had better be a bailiff’s qualifica- 
tion; I think you will perhaps find some old qualification 
for Mr. Roberts and Mr. Maawell Edmonds; but I do not 
know that they will be of any use to you, as they were only 
conservators.” 


The Registrar accordingly prepared, and forwarded to 
the Plaintiff, an indenture, which, when executed, bore date 
the 19th day of October, 1855, and was made between the 
Plaintiff, of the one part; and the said Rowland Francis 
Walbanke Childers, of the other part: and it was thereby 
witnessed, that the Plaintiff, in consideration of the natural 
affection which he bore towards his son the said Rowland 
Francis Walbanke Childers, and of 20s. to him paid by the 
said Rowland Francis Walbanke Childers, did thereby 
grant, bargain, sell, and convey unto the said Rowland 
Francis Walbanke Childers, all those 932 acres (be the 


‘same more or less) of land, taxable by the Bedford Level 


corporation, being part of 12,000 acres of land described 
in the lot book of the said corporation, numbered 22, part of 
the King’s 12,000 acres, Zastrea common, together with the 
appurtenances, to hold the same unto and to the use of the 
said Rowland Francis Walbanke Ghilders, his heirs and 
assigns, for ever. 


Rowland Francis Walbanke Childers was, at that time, 
residing abroad, and the deed was executed by the Plaintiff 
without his knowledge, and on the 20th of October, 1855, 
was entered with the Registrar, in pursuance of the Act of 
Parliament; and the entry thereof was indorsed upon the 
said indenture by the Registrar, who immediately returned 
the same to the Plaintiff. The son did not afterwards re- 
turn to England, but died abroad intestate, leaving the 
Defendant his heiress at law, an infant. 


The Plaintiff now filed this bill, stating, that he did not 
intend, by executing the said indenture, thereupon to con- 
vey the beneficial interest in the lands therein comprised to 
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his son the said Rowland Francis Walbanke Childers ; 
but that he executed the said indenture under the appre- 
hension that he should convey the legal ownership and re- 
tain the beneficial enjoyment, it not being necessary for a 
qualification that the legal owner should also possess the 
beneficial enjoyment; and the Plaintiff intended, on the re- 
turn of his said son to England, to arrange with him, on 
handing over to him the said deed, that he the Plaintiff 
should so continue in the beneficial enjoyment, and that he 
had accordingly remained ever since in possession of the 
lands comprised in the said indenture; and praying that 
it might be declared, that the deed was intended to convey 
only a dry legal estate as a qualification, and no beneficial 
interest, and was made for a particular purpose, which never 
took and never can take effect; and that, therefore, the 
trust and beneficial interest thereof ought to be deemed in 
this Court to have remained in the Plaintiff for his own ab- 
solute use and benefit; and that it might be declared, that 
the Defendant was a trustee of the lands and hereditaments 
comprised in the deed for the Plaintiff, within the meaning 
of the Trustee Act, 1850; and that some proper person might 
be appointed to convey the said lands and hereditaments, 
for all the estate and interest of the Defendant therein, to 
the Plaintiff, in the place of the Defendant. 


Mr. Cairns, Q C., and Mr. Perceval, for the Plaintiff:— 


The Plaintiff only intended to make his son a trustee of 
this property. The statute relating to the Bedford Level, 
15 Car. 2, c. 17, ss, 16, 17, and 48, shews that there was no- 
thing in the constitution of the governing body to prevent 
a trustee only of land within the Level from being qualified 
to be aw bailiff. In the cases in which it has been decided 
that there can be no recall of land conveyed as a qualifica- 
tion for being a member of Parliament or to kill game, the 
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statutes imposing the qualification made it necessary that 
the ownership of the land should be beneficial: Ward v. 
Lant (a), Birch v. Blagrave (6), Platamone v. Staple (c), 
Roberts v. Roberts (d), Doe v. Roberts (e), Brackenbury v. 
Brackenbury (f), Groves v. Groves (g), King v. Monday (h), 
Cecil v. Butcher (1). 


Then, secondly, this qualification has been recalled before 
the person to whom it was conveyed even knew of it. 


VICE-CHANCELLOR SiR’ W. PAGE Woop.—I am clearly 
of opinion that the qualification required by this Act 
is the beneficial ownership of land within the Bedford 
Level, and not a mere possession of it as a trustee. In 
that respect, it is like the case of jurors and others who 
have public duties to perform. The governing body under 
this statute relating to the Bedford Level have large pow- 
ers and important duties, and if the ownership required be 
not a beneficial ownership, a pauper would be eligible, 
which certainly could not be the intention. So far, I think, 
that this case comes within the doctrine laid down by the 
authorities which have been cited. But there seems to be 
a question here, as the deed, though registered, was not 
communicated to the son, whether the transaction was com- 
plete without his acceptance of it. He might have rejected 
it when he knew of it, and then, according to Pitt’s case 
cited in Birch v. Blagrave(b), there may be a locus peeni- 
tentiz for the Plaintiff. 


Mr. Willcock, Q.C., and Mr. Grenside, for the Defend- 


ant :— 


The grantor cannot come here. to avoid his own deed ; 


(a) Pree. in Chane. 182. (f) 25.& W. 391. 
(6) Amb. 264. (g) 3Y.&J. 163. 
(c) Coop. 259, (h) Cowp. 530. 

(d) Daniel, 143. (‘) 23, & W. 565. 


(ec) 2B. & Ald. 367. 
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even though it was voluntary it would be valid and binding 
against him. On the face of this deed, there arises no re- 
sulting trust, and parol evidence is inadmissible to create 
such a trust. 


Mr. Cairns in reply. 


Judgment reserved. 


VicE-CHANCELLOR Sir W. PAGE Woop :— 


One question argued in this case was, how far parol evi- 
dence could be given to prove the trust which it is sought to 
establish against the infant Defendant in respect of this 
land; and I have no doubt, if the Statute of Frauds had 
been pleaded to this bill, that the plea must have succeeded. 
In Cottington v. Fletcher (a), the Plaintiff, being at the time 
“ of the Romish persuasion, assigned an advowson to the 
Defendant for the term of ninety-nine years,” and, after- 
wards, having conformed to the Protestant religion, he filed 
a bill for a re-assignment of the term, suggesting, that he 
had only assigned it in trust for himself, and to avoid the 
provisions of the statutes which vested presentations of liv- 
ings in the gift of papists in the two Universities. To 
this bill a plea and answer were put in, and Lord Hard- 
wicke held, that the answer overruled the plea; but he said, 


that, if the plea had stood alone, it would have been suffi- 
cient. 


There is no evidence in this case, except the previous 
letter of the Plaintiff to the Registrar of the company, in 
which he merely says, that he is desirous of giving his son 
a bailiff’s qualification. The deed subsequently executed by 
the Plaintiff expresses that the conveyance was in consi- 
deration of natural love and affection; and another question 
raised was, whether, independently of the statute, any evi- 


(a) 2 Atk. 155. 
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dence could be given to contradict the deed. However, as 
the statute has not been pleaded, I had better consider the 
evidence as admitted, and treat the case accordingly. 


Jt is clear, in this case, that there was no fraud on the 
part of the son, and that he was not in any fiduciary relation 
to his father. The deed, when executed, remained in the 
father’s possession, but it was registered, and the son was 
thereby prima facie made the owner of the property con- 
veyed by it. It was argued, that there is nothing in the 
statute making it necessary that the property qualification 
should be a beneficial ownership, but I came to the conclu- 
sion that I could not so construe it. The Act constitutes a 
body, consisting of a Governor, Bailiffs, and Conservators, 
and gives them all the authorities of commissioners of sew- 
ers, and very large powers; and it seems to me, that it 
would be inconsistént, as in the case of jurors and others 
who have public duties to perform, and for whom a similar 
qualification is requisite, to hold that any but a personal 
qualification by beneficial ownership would satisfy the re- 
quirements of the Act. It was argued, that it was only 
like property which a body of persons were desirous of 
clearing for their own benefit, such as the property of railway 
companies; but there are public duties imposed upon the 
governing body, and I am therefore of opinion, that the qua- 
lification was intended to be a beneficial ownership of land. 
The case then falls within that class of authorities which 
establish that a deed creating a qualification of this kind, 
if parted with, is irrevocable, and that the person who exe- 
cuted it cannot be heard to say, that he intended it to take 
effect in fraud of the law. I make this observation, because 
Sir 7. Plumer, who seems to have been anxious to restrict 
the operation of this rule of law, says, in Cecil v. Butcher (a), 
that three things must concur to enable a donor to set aside 
a deed so executed by him: namely, first, that the deed 
must not be parted with; secondly, the object for which it 


(a) 23. & W. 578. 
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was executed must fail; and, thirdly, it must not have been 
communicated to the donee. The deed, in this case, having 
been registered, it cannot be said that it has not been part- 
ed with. It is different from the case of a deed retamed 
secretly by the person who executed it, without communi- 
cating the fact to any one. The moment it was registered, 
there was a complete publication; so that the cases in which 
the transaction was kept secret have no bearing on a case 
like this. 


In Pitt’s case, referred to in Birch v. Blagrave (a), the 
decision appears to have been in conformity with the whole 
current of the authorities; but Lord Hardwicke says, that if 
the qualification had not been made use of, and the donor had 
discovered his mistake and repented of it, a contrary deter- 
mination might have prevailed. It does not appear whe- 
ther the deed of gift was retained by the donor in that case 
or not. Here, the deed was registered, and the donee there- 
by became duly qualified to be a bailiff of the Level, and 
might have executed all the functions of that office, if elect- 
ed. Whether he was elected or not might depend upon 
accident, he was entitled to the full benefit of the deed from 
the time of its registration. 


The only doubt I had arose from dicta in some of the 
cases, which seem to intimate that there might be a locus 
peenitentiz for the donor who had executed such a deed, 
where the object for which he executed it altogether failed ; 
but, on consideration, I am of opinion, that I cannot make 
such a distinction. I think it very doubtful whether those 
dicta can stand, looking at the recent decisions on this sub- 
ject. But, even if they can, they are not applicable to the 
present case, for I must treat this deed as having its full 
effect; and I cannot allow the Plaintiff to say, I intended 
this deed to operate in fraud of the law. The bill must, 
therefore, be dismissed. 


(a) Amb. 264, 


CASES IN CHANCERY. 


In Re FRYER. 
MARTINDALE ». PICQUOT. 


4] 
1 HE Defendant Picquot was the survivor of three 
trustees for sale under the will of Fryer, deceased. 


In 1847, the three trustees sold leasehold estate of the 
testator. They all three joined in giving a receipt; the 
purchase-money was paid to one of them named Molloy, 
who died in 1852, and was by him retained. He was a soli- 
eitor, and the certificate found that he “acted in the matter 
of the sale as solicitor for himself and the other trustees.” 


In 1855, a suit was commenced by summons for the 


administration of the testator’s estate, and the common 


decree was made. 


Upon the cause coming on for further consideration, Mr. 
Drewry and Mr. S. James, for the Plaintiff, sought to 
charge the Defendant Picqguot with the money so allowed 
to remain in the hands of JZolloy, —on the ground that the 
purchase-money was paid to the latter, not as trustee, but 
as solicitor and agent for the three trustees; so that it was 
money received to the use of the surviving trustees, and 
therefore of the Defendant. 


Mr. Bagshawe, jun., for the Defendant. 


Mr. Drewry replied. 
The following cases were cited:—Styles v. Guy (a), 


(a) 1 M‘N. & G. 422. 
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1857. Davenport v. Stafford (a), Biggs v. Penn (b), Strong v. 


ne Strong (c), Brice v. Stokes (d). 
FRYER. 
MARTINDALE 
Vv. ° 
Picquot. The Vick-CHANCELLOR Sir W. PAGE Woop said:—The 


Judgment, vaoney must be taken to have been received by Molloy, not 
in his capacity of solicitor, it being no part of his duty in 
that capacity to receive it, but in his capacity of trustee. It 
was, therefore, in effect his sole receipt, his co-trustees 
having joined in giving it merely for conformity; and that 
being so, the Defendant Picquot, the survivor of the three 
trustees, could not upon this decree,—the mere common 
decree, by which the question of wilful neglect and default 
was not put in issue-—be held lable for the loss of the 


money. 

(a) 14 Beay. 319. (c) 18 Beav. 408. 

(b) 9 Jur. 368. (d) 11 Ves. 319. 
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Lo \tion topay Whole, except 25/., had been repaid before the date of the 
+32), \debts (without seal 
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‘ | sufficient for 
that purpose. 


Nor will that presumption be rebutted by the circumstance that the debt 
was liable to variation in amount, e. g. where it was in respect of deposits made 
with the testator, the creditor drawing on him from time to time ip respect of such 
deposits; nor by the circumstance, that by reason of the creditor (a lady) marrying 
before the date of the legacy, the debt became payable to her husband, unless the legacy 
be to her separate use, or large enough to be subject to her equity to a settlement. 


CAP vy Lean Be FOG 269, 277 
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_ The testator, by his will in June, 1854, directed his just 
) debts and funeral and testamentary expenses to be paid as 
| soon as might be after his decease; and, after giving certain 
pecuniary legacies, he devised and bequeathed all his resi- 
i duary real and personal estate to trustees, upon trust to sell, 
} and to invest the proceeds which should remain after pay- 
ment of his debts, funeral and testamentary expenses, and 
| the legacies thereinbefore given, as therein mentioned, and 
} to hold the same upon certain trusts, for the benefit of his 
_ daughters and their issue. 


By a codicil, dated October, 1855, the testator bequeathed 
to his daughter, the Plaintiff, the sum of 100U. absolutely. 


The question for the opinion of the Court was, whether 
i the debt of 251. was satisfied by the legacy of 100J. given 
; by. the codicil. 


| Mr. Bedwell, for the Plaintiffs, contended that the 
| debt was not satisfied by the legacy. 


| The Court laid hold of slight circumstances to take a 
ij case out of the rule, that a debt due from a testator shall be 
| presumed to be satisfied by a legacy of an equal or greater 

amount bequeathed by his will to the creditor. And here, 


First, there was a charge of debts, as to which the same 
if principle applied as in the case of a charge of debts and 
legacies: Chancey’s case (a). 


Secondly, the debt was in itself contingent and uncertain, 


. 
| 
jand in such a case, since the testator might not know 


iwhether he owed money to the legatee or not, it cannot 


as being a debt due upon an open and running account; 
) 


(a) 1 P. Wis. 410, 
Y 2 
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owed, any more than a legacy can be presumed to be in 
satisfaction of a debt contracted after the making of the 
will: Rawlins v. Powel (a). 


Thirdly, the legatee was a feme coverte; the debt there- 
fore, although originally due to her, became in the testator’s 
lifetime and before the date of the legacy a debt payable to 
her husband. On the other hand, the legacy was intended 
for the daughter, and the Court would not presume such a 
legacy to have been intended as a satisfaction of the 
husband’s claim. 


Mr. 7. H. Hall for the Defendant :— 


Where there is in the will an express direction to pay 
debts and legacies, the Court has held that circumstance 
sufficient to rebut the presumption in favour of satisfaction. 
But here the direction is merely to pay debts and the 
legacies given in the preceding part of the will, and this 
legacy is given by the codicil. As to the legacy in question, 
there is no such direction; and a mere direction to pay 
debts has never yet been held sufficient to rebut the pre- 
sumption. 


And as to the second point, even assuming this to have 
been an open and running account, still it has not been 
altered si-ce the date of the codicil. 


Mr. Bedwell replied. 


The VIcE-CHANCELLOR referred to Wathen v. Smith (6) 
and Hales v. Darrell (c): but reserved judgment. 


(a) 1 P. Wms. 299. (6) 4 Mad. 325. ‘c) 3 Beay. 324, 


CASES IN CHANCERY. 321 
1857. 
VICE-CHANCELLOR Sirk W. Pace Woop :— EDMUNDS 
Vv, 
Low. 


The question in this case is, whether a sum of 251. due 
from the testator to his daughter, a married woman, has 
been satisfied by a bequest to her of 100/. in the codicil to 
his will. 


Judgment. 


Three points were on upon by the counsel for the 
Plaintiff. 


The first point was, that the will contained a direction to 
pay debts. But, after looking through all the authorities, 
I do not find any that has proceeded so far as to decide 
that a direction to pay debts alone is sufficient to rebut the 
presumption of satisfaction. In all the authorities relied 


_ on for this purpose, the direction ig to pay debts and 


legacies. A direction to pay debts alone may, no doubt, ~.  _ 

be looked upon as an ingredient; and in Rowe v. Rowe (a) Ss = a 
Lord Justice Knight Bruce gladly availed himself of such ad PL 
a charge, coupled with other circumstances, as rebutting the 


presumption of satisfaction. PFOA. 


If it were an open question, how far the rule in favour of Bie e. J) tied’. Se 


such a presumption stands on a sound footing, it would be ev 

one well deserving consideration: but that rule is now too 70 Kee JA. 

strongly fixed to be shaken. CSR te 2 
4 LR. Eps FP 


In Rowe v. Rowe, the question was, whether a legacy 
bequeathed by the testator to his wife, he being indebted 
to her in respect of moneys settled to her separate use, but 
which had been received by him with her concurrence, was 
to be deemed a satisfaction of that debt. The learned 
Judge says, “with reference to that point it is well to 


(a) 2 De G. & S. 297, 298. ve 
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observe that the testator, the husband, thus expresses 
himself :—‘I also appoint my nephew to be my sole 
executor, to pay all my just debts, funeral expenses, costs 
of proving this my will, taking to himself all the remainder 
and residue of the said property of whatsoever kind and 
wheresoever. The authorities do not, I think, render it 
right for me to disregard these expressions on a question of 
intention. This, however, is not all. Lord Lyndhurst, m 
Bartlett v. Gillard (a), held that the circumstance of the 
gift of the original annuity to the lady being for her 
separate use, and of the other annuity given to her not 
being for her separate use, was a material fact. Whether 
T should have thought such a difference material I need not 
say; but I find that authority, and I follow it. There is a 
distinction in the circumstance that there the legatee was 
not the wife of the testator ; whereas in this case she was 
the legatee, the creditor, and the wife of the testator. At 
the instant, therefore, of his death, she became an unmarried 
woman. That is a distinction; but still I do not think it 
enough to support a variance in the decision between the 
two cases. Assuming the case of Bartlett v. Gillard to be 
right, as I do, and not saying what I should have thought 
but for the decision, I am of opimion that the correct 
conclusion in the present case is in favour of the Plaintiff; 
and I so decide.” It is plain, therefore, that, as the Vice- 
Chancellor called in Bartlett v. Gillard to his assistance, he 
did not rely on the mere circumstance of the direction for 
payment of the testator’s debts. He called in the other 
circumstance, without which he probably could not have 
held that the presumption was rebutted. 


Here there is no charge of legacies except what is cov- 
tained in the will; that charge is confined to the legacies 
6 ral 5 1 at : 

thereimbefore mentioned ;” and the legacy in question 
was given, not by the will, but by a codicil, 


(a) 3 Russ. 156. 
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The second point relied on by the counsel for the 
Plaintiff was, that the debt was in itself contingent and 
uncertain, as being a debt upon an open and running ac- 
count. 


It is true, that, in Rawlins v. Powel (a), it was held, that 
where there was an actual open and running account, inas- 
much as the testator could not be supposed to know what the 
balance of a running account would be, or whether he owed 
any money or not, he could not intend the legacy to be in 
satisfaction of a debt which he did not know that he owed. 
But, in the case before me, the debt is in no sense a debt 
upon an open and running account. It is simply this, that 
the young lady before her marriage was in the habit of plac- 
ing, from time to time, in her father’s (the testator’s) hands 
certain sums of money. Her father made no advances to 
her, but simply paid her back, from time to time, sums on 
account of the moneys deposited. In such a course of 
dealing, it could never happen that any thing would 
become due from the daughter to the father. In that 
sense there was no open or running account between them. 
He simply made repayments, and the transaction could 
only result in a debt to the daughter. I fear, therefore, 
that Rawlins v. Powel will not assist the Plaintiff 


The third point was, that, as the daughter was a feme 
coverte, the debt, although originally due to her, being in 
respect of moneys paid by her to her father before her 
marriage, became in his lifetime and before the date of the 
legacy in question payable to her husband; whereas the 
legacy, although not in terms to her separate use, was a 
legacy intended for the daughter; and the Court would not 
presume such a legacy to have been intended as a satis- 
faction of the husband’s claim. J should have been very 
glad to follow Bartlett v. Gillard, treating this debt as a 


(a) 1 P. Wms. 299. 
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debt to the husband, and the legacy as a legacy to the 
wife; but here the legacy is payable to the husband in 
right of his wife. It is clearly his, unless she can be 
entitled by virtue of her equity to a settlement; and here, 
unfortunately, the legacy being only 1007. no such equity 
exists. 


T am compelled, therefore, upon the authorities, to hold, 
though with great reluctance, that there is nothing to take 
this case out of the general rule, which presumes a debt to 
be satisfied by a larger legacy to the creditor. 


The question, therefore, must be answered in the affirm- 
ative. 


eS 


DeciarE that the debt is satisfied by the legacy of 100/. men- 
tioned in the special case. 


TODD v. STUDHOLME, 


IN the year 1846, Robert Hodgson filed a bill on behalf 
of himself and all other creditors of John Hodgson 
deceased, against Joseph Hodgson and others, praying for 
the administration of the real and personal estate of the 
deceased. 


The cause was heard by Vice-Chancellor Kindersley 
in August, 1846, and the common administration decree 


Where a fund, paid into court in a creditors’ suit, has been distributed by mistake 
among specialty and simple contract creditors to the exclusion of a mortgagee, this Court 
holds such creditors liable to repay, not in solido but pro ratd; and no creditor will be 
fixed with liability in respect of the rateable part which the mortgagee may fail to recover 
from a creditor, who, since sharing in the fund, has become insolvent, or cannot now be 


found. 


Pursvant to a decree in a creditors’ 


c At- Pie 7 


suit, real estate was sold, and the purchase-money 


Ke LIC 


I 


Se 
i 
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was made, directing a sale of the real estate of the deceased 1857. 
and payment of the purchase-money into court, in the pe ee 
usual form. And the real estate was sold in lots accord- ee 
: q st came 
ee Statement. 


Part of the real estate of the deceased, being that com- 
prised in Lots 3, 4, and 5, was subject to a mortgage by 
way of transfer to one Robert Todd for securing 1000. and 
interest. The mortgage was mentioned in the conditions 
of sale, which also stipulated that the title deeds retained 
by the transferree would be delivered over to the purchaser 
of Lot 3. 


Todd took no part in the suit or in the sale of the 
property, but he was made a conveying party to the three 
deeds of conveyance of Lots 3, 4, and 5, in consideration of 
the purchase-money being paid into court. Those deeds 
were brought to him upon his death-bed by his solicitor 


paid into Court. In consideration of such payment, a mortgagee, who was not a party to 
the suit, but whose mortgage was noticed in the conditions of sale, executed the convey- 
ance, but the fund was distributed among the other creditors without any payment being 
made to the mortgagee. 


Held, upon bill filed by his personal representative, that the latter was entitled to 
recover, as follows: 


(1) From the Defendants who had been paid simple contract dobts, the several sums 
paid to them, the total amount of such sums being less than the Plaintiff’s claim. 


(2) From the only specialty creditor, so much as might be necessary to satisfy what 
might remain due to the Plaintiff for principal moneys and interest, after deducting the 
total amount of the moneys paid to the simple contract creditors, whether parties to this 
suit or not, 


(8) And from the solicitors of the Plaintiff in the creditors’ suit, whatever might be 
necessary to make good any deficiency arising by reason of some of the creditors becoming 
insolvent, or of others not being to be found, or the like; it being the duty of such 
solicitors to see that the purchase money paid into court was properly applied. 


Held, also, that the purchasers, upon, payment of the purchase money into court, had 
discharged the only condition incumbent upon them, and were relieved from all responsi- 
bility as to its application. But the purchaser of the largest lot, having allowed the title 
deeds to remain with the mortgagee, the bill, as against him, was dismissed without costs. 


Held, further, that, although, under the circumstances, the mortgagee’s solicitor was 
chargeable, as between his client and himself, with gross negligence in not placing a stop 
order on the fund in the original suit, his duties were dehors that suit, in which the 
primary duty lay with the solicitors of the Plaintiff, who had the distribution of the fund, 
and that in this suit he could not be made responsible, 

Principles by which the Court is guided in giving directions as to costs in a suit of this 
nature, 
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John Tiffin, of the firm of Studholme & Tiffin, who was also 
concerned for the purchasers, and were executed by him 
within a few hours of his death. 


Todd died on the 27th of June, 1851, having by his will 
apointed his widow Mary Todd his sole executrix. 


The cause of Hodgson v. Hodgson came on to be heard 
on further directions on the 18th of March, 1852; and in 
pursuance of an order therein made by Vice-Chancellor 
Kindersley, the sum of 19641. 6s. 9d., being the balance of 
the fund in court after payment of costs, was distributed 
as follows :—133871. 16s. 2d. was paid to the Defendant 
Studholme, as the personal representative of Tiffim, in full 
discharge of a bond debt secured to him in trust for other 
parties; and the residue was apportioned among the several 
simple contract creditors. 


This distribution took place without any payment having 
been made on account of the principal money and interest 
secured to Robert Todd by his mortgage. 


Mary Todd, immediately upon discovering what had 
occurred, addressed a circular letter to the simple contract 
creditors, calling upon them for repayment, and threatening 
proceedings in Chancery in the event of their refusal. Some 
complied and paid sums to a small amount, but others 
having refused, she now filed her bill against all the 
creditors who had so refused payment, against Studholme 
as the partner and personal representative of Robert 
Tiffin, who had obtained letters of administration to 
his estate from the Consistory Court of Carlisle, against 
Robert Hodgson, the Plaintiff in the suit of Hodgson v. 
Hodgson, against the Messrs. Gregg who had acted as 
solicitors of the Plaintiff in that suit, and against the pur- 
chasers of Lots 3, 4, and 5, secking repayment of her 


z 


a 
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mortgage money and interest by all or any of the Defend- 1857. 
ants, as the Court might think her entitled. ae 
Sroprorads. 
ArGidinent. 


Mr. Rolt, Q.C.,, and Mr. Bagshawe, jun., for the Plaintiff, 
contended that she was entitled to this relief against all the 
Defendants :—Against Studholme as the partner,and against 
him and Robert Tiffin as the personal representatives of 
John Tuffin deceased, inasmuch as the conduct of the latter 
in parting with the deeds of conveyance while the mortgage 
money remained unpaid, and in allowing the order for the 
distribution of the fund in Court to be made without notice 
to the Plaimtiff, was either wilfully fraudulent, or so grossly 
negligent as in the estimation of the Court to amount to 
fraud; and as regarded Studholme, was a breach of the 
duty owed by himself and his partner as the Plaintiff's 
solicitors. Against the Greggs, inasmuch as their conduct 
in causing the funds to be distributed in violation of the 
Plaintiff's rights, of which they had notice, was grossly 
negligent and a breach of their duty as officers of the Court. 
Against all creditors who had been paid out of the fund in 
court, on the ground that the Plaintiff had a specific lien on 
the fund, which gave her a priority to all their claims. And 
lastly, against the purchasers, inasmuch as, although they all 
had notice of the Plaintiff's mortgage from the conditions of 
sale, they had allowed the title deeds to remain in the Plain- 
tiff’s possession; and two of them, having employed Stud- 
holme and Tiffin as their solicitors, had notice, when they 
took their conveyances and consented to the distribution of 
the funds in court, that the mortgage debt and interest 
remained unpaid. 


They cited Ezart v. Lister(a) to shew the personal 
liability of solicitors in the position of Messrs. Gregg; and 


(a) 5 Beav, 585. 


Topp 
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Brydges v. Branfill (a), to shew that this extends not only 
to those who wrongly pay, but to those who consent to such 


wrong payment. 


Mr. Daniel, Q. C., and Mr. Osborne, for the Defendants 
Studholme and Robert Tiffin, contended that the first act 
of neglect was on the part of the Messrs. Gregg as solicitors 
for the Plaintiff in Hodgson v. Hodgson, in obtaining the 
order on further directions in the form in which it was 
obtained. Tiffin had a right to assume, that what was done 
in that suit was rightfully done. And if, as between himself 
and his client, he was chargeable with negligence in not 
getting a stop order or otherwise, the remedy was at law, 
and this Court had no jurisdiction to make him responsible : 
Frankland v. Lucas (6). 


Mr. Cairns, Q.C., and Mr. Amphlett, for the Messrs. 
Gregg, relied on an affidavit by which those Defendants 
denied notice, at the date of the order on further directions, 
that the mortgage debt remained unpaid; and contended, 
that they had a right under the circumstances to presume 
that it had been paid, if not out of the purchase-money 
arising from the sale, out of some other source. On the 
other hand, 7'ffin, or his firm, had full notice that the fund 
was about to be distributed, and notice to them was notice 
to the Plaintiff’ It was not Messrs. Gregg’s duty to act as 
solicitors not only for the Plaintiff in Hodgson v. Hodgson, 
but for the Plaintiff in this suit, or to write to her to 
inquire whether her debt had been paid, and whether she 
was satisfied with what her solicitor was doing on her 
behalf. 


In Izard v. Lister there was actual or constructive 
notice, and the parties fixed with liability had taken active 


(a) 12 Sim, 369. (b) 4 Sim. 586, 
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steps, behind the backs of those entitled, to obtain pay- 
ment of the money. Here the whole mischief had arisen 
from Tiffin’s misconduct. 


At any rate, if the Court should hold the Greggs liable, _ 


it will give them liberty to enforce the decree for anything 
they may be called upon to pay, and may pay, in respect of 
what is due from creditors, as in cases of principal and 
surety. This is necessary, because it will not be for the 
interest of the Plaintiff to enforce it beyond a certain 
extent. 


Mr. Faber for the personal representatives of Rowlands, 
the purchaser of Lot 4, contended, that, on payment of the 
money into court, he was discharged from all lability in 
respect of its application, nor could he be held responsible 
for any negligence in not obtaining possession of the title 
deeds, his lot being one of the smallest to which those 
deeds related. And, 


On behalf of another Defendant, Mary Barwise, a 
simple contract creditor, he consented to repay the amount 
she had received, but claimed costs, on the ground that, had 
the decree in Hodgson v. Hodgson been re-heard, she 
would have been entitled to her costs. 


Mr. Eddis for the parties beneficially interested under 
the bond :— 


The Plaintiff's right is not, against the creditors who 
have been wrongly paid, but against her own solicitor; and 
her remedy against him is at law. 


If specialty creditors are liable at all, it can only be in a 
secondary degree, and their liability is restricted to tlie 
amount which will remain after deducting from the 
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Plaintiff's claim not only all sums which may be actually 
recovered by her from simple contract creditors, but all sums 
which have been paid to such simple contract creditors, 
irrespective of the question, whether, by reason of the in- 
solvency, which the bill alleges, of some of such creditors, 
or by reason of others not being to be found, the Plaintiff 
may fail to recover what has been so paid to them. 


[He cited Jewon v. Grant (a).] 


Mr. Brodrick, for Joseph Hodgson, the purchaser of 
Lot 3, and Dixon, the purchaser of Lot 5, relied upon the 
fact of the money having been paid into Court as relieving 
them from all responsibility. And as to Joseph Hodgson, 
who had employed Messrs. Studholme & Tiffin as his 
solicitors, he cited Kennedy v. Green (b) to shew that 
although notice to solicitors may be presumptive notice 
to the principal, the presumption must be so strong that 
it cannot be doubted; and there could be no presumption of 
irregular conduct in Tiffin towards his client. 


Mr. Rolt, Q. C., replied. 


Judgment reserved. 


THE VICE-CHANCELLOR SiR W. Pace Woop :— 


This case is happily one of rare occurrence; and that 
very circumstance gives rise to the principal difficulty of 
the questions it involves. 


It arises thus. The Plaintiff Mary Todd represents 
Robert Todd, who was entitled to a sum of 1000/7. under an 


(a) 3 Swans. 659. (b) 3 My. & K, 699. 
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indenture of transfer of mortgage of the 21st of December, 
1843, upon certain real property, which was sold under a 
decree of Vice-Chancellor Kindersley, made in the cause of 
Hodgson v. Hodgson. 


Robert Todd, the transferree of the mortgage, was not a 
party to that suit, nor was he a concurring party to any of 
the previous arrangements as to the sale; but the property 
was sold free from incumbrances; there was nothing to 
specify that it was other than a fee simple which was being 
sold; and notice was taken of the mortgage in the conditions 
of sale, the 14th condition mentioning the transfer, and 
the 18th stipulating that the deeds held by the transferree 
would be delivered over to the purchaser of Lot 3. The 
property, therefore, must be taken to have been sold free 
from the incumbrance ; and this, of course, could not be 
_ effected without the concurrence of Robert Todd. 


Todd, it seems, was at that time very ill; but he expressed 
to his solicitor Ziffin, a partner in the firm of Studholme 
& Tiffin, his intention to be put to no expense in the 
matter; that he would not go in and claim in the suit of 
Hodgson v. Hodgson ; that he stood upon his mortgage as a 
security for the repayment of his money, and would do 
nothing until that money was paid. Tiffin acted for some 
of the purchasers—the purchasers of Lots 3 and 4—and 
seems to have had some communication with the Plaintiff 
in Hodgson v. Hodgson, and on his behalf he applied to 
Todd to concur in the conveyance, and brought him the 
deeds of conveyance to execute. , Todd, as I have said, was 
then very ill, and some question was raised as to his 
execution of the deed; but upon the evidence I must take 
the deed to have been executed by him. 


The deed purports to be a conveyance to the purchasers 
in consideration of the purchase-money being paid into 
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court. It was handed over to the purchasers, and must of 
course have been so handed over to them through the 
instrumentality of the Plaintiff in the suit of Hodgson v. 
Hodgson. The Plaintiff in that suit is the person who 
made the sale, that is, through his solicitors. He is the 
person who was obliged to complete the sale on the part 
of the vendors, and he obtained, therefore, for his con- 
venience, from Zodd a conveyance of the property, Todd 
executing that conveyance in consideration of the purchase- 
money being paid into court. 


The Plaintiffs solicitors must be taken to have been 
aware of the position in which 7’odd stood with reference 
to that conveyance. The money being paid into court 
with the concurrence of the mortgagee, they must, of 
course, have been perfectly aware of the fact of there being 
a mortgage, and that Zodd was the mortgagee. They must, 
therefore, have been aware that T’odd was the first person who 
had an interest in the purchase-money. There was nothing 
to shew that he had been paid off. It was suggested in 
argument that they might have imagined Todd to have 
been paid off by some other means; but, had that been so, 
a receipt for the money would have been indorsed on the 
deed: it would have been expressed in the deed that his 
debt was satisfied, and it would not have been expressed 
that the conveyance was made in consideration of the pay- 
ment of the entire purchase-money into court. Upon this 
part of the case, therefore, there is no doubt that it was 
the duty of the solicitors of the Plaintiff in the suit of 
Hodgson v. Hodgson to see that Todd received out of the 
money so paid into court, and in consideration of the pay- 
ment of which into court he had executed the conveyance, 
the full amount due to him for principal and interest upon 
his mortgage. 


With this part of the transaction the Defendant Stud- 
holme appears to have had nothing to do; but it is 
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impossible not to say that his late partner Tiffin, who 1857. 
conducted the affair in the manner I have described, was 


Topp 
A . ’ : ide ve 
tg of gross and ealpadle negligence - not taking care, agian aes 
especially considering the peculiar circumstances under oe 
Judgment. 


which he appears to have obtained the execution of the 
# conveyance by Todd—to put a stop order upon the fund: 
} There is nothing which induces me to say that he was not 
justified in obtaining such execution; but taking into con- 
} sideration the circumstance that Todd died within eight 
} and forty hours after he had executed the deed, nothing 
# could be clearer than Tiffin’s duty to put a stop order on 
{ the fund. At the same time, I do not think that Ti /i’s hav- 
j ing neglected this duty excuses the Plaintiff in the suit of 
t Hodgson v. Hodgson. Wheu I say the Plaintiff, it is really 
+ more the act of his solicitors. They cannot be held to have 
4 been excused from seeing to the due application of this money, 
} because the solicitors of the party, who was clearly entitled 
% to be paid out of it in the first instance, had neglected to 
§ put a stop order on a fund, to which they knew, without 
i any stop order, the mortgagee to be entitled, which was paid 
| into court for him, and in consideration of the payment of 
d} which into court, and in consideration of that alone, he had 
« concurred in the conveyance. 

Tn consequence of no stop order having been put upon the 


a” 
4 


a 
it} 


fund, and in consequence of the Plaintiff Hodgscon’s solicitors 
i having unfortunately forgotten or failing to observe its posi- 
% tion, the money was distributed, by the order of Vice-Chan- 


ii 


i The amount so distributed was 1,9641. 6s. 9d., which appears 
athe Defendant Studholme, as the administrator of Tifin, in 
jtrust for other parties for whom T?ffin was trustee, and the 


}rest was apportioned among simple contract creditors in the 
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The Plaintiff—there appear to have been no laches on 
her part—as soon as she discovered what had happened, 
wrote letters to several creditors claiming to have this 
money paid back, and telling them, that if they did not pay 
it back she should be obliged to institute proceedings against 
them. The result was, that certain of the creditors did pay 
her back some small sums. Others, however, did not; and 
she has now filed her bill against the several creditors who 
have been paid, and who have not paid back what they 
have received, to call back what they have so received; 
against the several purchasers who take under the deeds of 
conveyance executed by Todd in the manner | have men- 
tioned; against the representatives of Tiffin; against the 
Plaintiff in the suit of Hodgson v. Hodgson; and against 
the Messrs. Gregg—the solicitors of the Plaintiff in that 
suit—asking to have her mortgage money and interest re- 
paid by all or any of the Defendants as the Court may 
think her entitled. 


One thing, as I stated before the reply, seems to me 
clear, namely, that the Plaintiff has a right, as against the 
several creditors who have been paid, to be repaid her 
mortgage debt and interest out of the moneys which those 
creditors have so received. This Court has at all times al- 
lowed a creditor whose fund has been distributed in his ab- 
sence, notwithstanding decided laches on his part in failing 
to come in and enforce his claim, to say that his rights have 
not been put an end to, and that he has a right to proceed 
against those who have received his moneys, and to obtain 
payment of his debt out of the moneys so received by them, 
according to his right of priority,—subject to the question 
which Mr. Hddis raised in his argument, and which must 
be considered, how far such a creditor is entitled to go 
against the several parties in solido, to the full extent of 
his debt, and to draw back the whole of the money they 
have received, when there is more than enough to pay all, 
or how far he is entitled, where any of such parties have 
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since become insolvent, to charge the whole of his claim 
upon those only who are solvent, on the ground that the 
fund they received was his fund, and that they received it 
with notice of that circumstance. 


On this part of the case, there seemed, certainly, to be 
some difficulty. The case is entirely new in one respect. 
It is not exactly the case of a creditor hanging back under 
a previous decree, and afterwards coming in and claiming 
to recover his money against the several parties who have 
been previously paid; but the fund is a fund which was in 
court, and belonged, in truth, to the Plaintiff in the first in- 
stance. So that I had, at first, some doubt whether I was 
not at liberty to deal with the several creditors who have 
been paid, as having been affected with notice of the trust, 
which undoubtedly arose from the circumstance of Robert 


Todd having joined in this conveyance in order to obtain 


his mortgage debt and interest, and in consideration of the 
purchase money being paid into court, and to say that, hay- 
ing taken the money with notice of this trust, those credi- 
tors must be held severally liable in solido to make good 
the full amount of the Plaintiff’s claim, without calling up- 
on the Plaintiff to deduct from the amount claimed by her, 
what by reason of the insolvency of some, or the absence of 
others, among them, she may eventually be unable to 
recover. 


On the whole, I think it would be harsh to deal with the 
creditors on that footing. But it is a very different thing 
as to the solicitors of the Plaintiff in the suit of Hodgson 
v. Hodgson. As regards the creditors who came in under 
the decree, and among whom the fund was distributed, they 
had no means of ascertaining under what circumstances the 
fund was paid into court, or how it had been dealt with. 
All they had to look to was the decree which gave them 
the money. That left them liable to refund, in case the 


Court should find that the money had been distributed in 
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error; but I think it is a great deal too much to say, that I 
can fix them with knowledge of the trust that existed in 
favour of Robert Todd, or hold them answerable in any 
other manner than in the common case where a fund has 
been distributed and a creditor comes to draw it back. 


That common case is settled by the authority of the de- 
cisions in Gillespie v. Alewander (a), and Greig v. Somer- 
ville (b), which establish, that where a creditor comes, after 
the distribution of a fund under the decree of this Court, 
and files his bill against any of the recipients of the fund 
to have that fund restored, he can only recover pro rata 
against them ; and that, of itself, shews that the Court does 
not regard the question of the absence of persons who have 
participated in the fund. In each of those cases, there were 
such persons who were not before the Court ; but the Court 
allowed the Plaintiff to recover against those persons who 
were before it not the full amount of his claim, but only 
pro rata, that is, an amount bearing the same proportion to 
his entire claim, which the amount distributed among the 
persons before the Court bore to the entire fund so distri- 
buted. In the first of the cases, Gillespie v. Alexander, 
Lord Eldon gave a written judgment after he had resigned 
the great seal, holding that this was the proper remedy. 
Of course, therefore, he must have held it to be immaterial 
whether the absent recipients were solvent or insolvent, be- 
cause he only held each of those who were before the Court 
lable torecoupe prorata in the proportions I have mentioned. 


If that be so, it seems to me, in dealing with the creditors 
in the first instance, that the Plaintiff is entitled to recover 
from such of the Defendants as are simple contract credi- 
tors the full amount they have received, because, as re- 
gards simple contract creditors, no question of rateability 
can arise,. the whole amount received by them being re- 
quired for payment of the debts of a superior degree. It is 
only as regards the specialty creditor that the question is 


(a) 3 Russ. 130. (6) i Russ. & Myl, 338. 
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one of any importance. And it follows, from what Lord 
Eildon held in Gillespie v. Alexander, that the specialty 
creditor is entitled to say, that, before calling upon him to 
contribute, the Plaintiff must deduct from the amount 
claimed by her, not only so much as she may actually re- 
cover from such of the Defendants as are simple contract 
creditors, but the whole amount which has been distributed 
amongst such simple contract creditors, irrespective of the 
question whether she does or does not succeed in recover- 
ing from them the amount so distributed. And that all to 
which the Plaintiff can call upon the specialty creditor to 
contribute, is the balance after making that deduction from 
the amount of her claim. 


Such, then, being the Plaintiff's rights as against the cre- 
ditors, there may be some balance which, after she has been 


paid all that she is entitled to be paid by the specialty cre- 


ditor, she may fail to recover, either by reason of some of 
such creditors being insolvent, or of others not being to be 
found, or the like; and the question is, who ought to pay that 
balance or deficiency. It seems to me that the parties I 
must fix with this liability are the Messrs. Gregg, the soli- 
citors of the Plaintiff in the suit of Hodgson v. Hodgson. 
T do not think it necessary to pursue the remedy further, 
and therefore I abstain from doing so; otherwise it might 
perhaps have been necessary to fix the Plaintiff Hodgson 
himself; but here the act is more the personal act of his so- 


‘l) licitors : Hodgson himself is fixed as a simple contract cre- 
}, ditor, in common with the other simple contract credi- 
‘|. tors. But as regards the actual payment of the money out 
of court, I must hold that the Messrs. Gregg did it with a 


want of care, which (although I entirely acquit them of the 
slightest suspicion of any other impropriety) is in itself, look- 
ing to the responsibilities incident to every dealing with the 


4) funds in this Court, a very serious matter. They have not 


adverted to the fact, that the money was paid into court 
entirely on the faith that the mortgagee was to be paid his 
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debt, and that it was entirely on the faith of such payment 
that he joined in the conveyance. They have taken on 
themselves to see the fund distributed, regardless of these 
facts; and whatever loss the Plaintiff may sustain, whether 
by the insolvency of the parties or otherwise, it is for Messrs. 
Gregg to make good that loss. 


There remain the purchasers of this property, against 
whom the Plaintiff attempted to assert a right to relief. It 
appeared to me, upon the argument, that no such right 
could be established, and I am still of that opinion. They 
have done all that they could do. They had a conveyance 
purporting to be made in consideration of the money being 
paid into court. When their money was so paid into court, 
they had done their duty, the only condition incumbent up- 
on them was discharged, and they were thenceforward re- 
lieved from all responsibility as to the application of the 
fund. With regard to their subsequent consent to its being 
paid out of court, there was no reason why they should not 
consent, except the circumstance of their having neglected 
to ask for the title deeds. With that exception, their con- 
duct was quite right; in every respect they had done all 
that they could be called upon to do. There was some little 
negligence on their part in not demanding the title deeds, 
which if they had done, probably all the parties to this suit 
might have been in a better position. Butt I do not think 
it necessary to say, and I certainly could not say without 
further inquiry, that this claim is to be established as a lien 
on the property in their hands, in consequence of any sup- 
posed negligence on their part in not insisting on having 
the deeds. The Plaintiff’s remedy is already ample; and 
therefore, as regards the purchasers, I think the right order 
will be, to dismiss the bill without costs against them, the 
Plaintiff undertaking to give up the deeds to them. If she 
does not do that, I ought to make her pay the costs. 


7. ee : 3 
Mr, Maber—My clients, the personal representatives of 
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Rowlands, who was the purchaser of a small lot, have a 
covenant from the purchaser of the larger lot for the pro- 
duction of the title deeds. 


The VicE-CHANCELLOR.—In that case they are in no de- 
fault. I must dismiss them with costs; and those costs, I 
think, cannot be recovered by the Plaintiff against any of 
the Defendants, because those purchasers are brought here 
unnecessarily. 


With regard to the other purchasers, the purchasers of lots 
3 and 5, they actually entered into a covenant for the produc- 
tion of the deeds: I think I give them a benefit rather than 
otherwise, if the Plaintiff delivers to them the deeds. 
Therefore I dismiss the bill against them without costs. 


There remains the question as to the costs of the suit. 
And first, as regards the position of 7%ffin’s representatives, 
I should be glad if I thought anything allowed me so to 
deal with the case as to make them answerable for what has 
occurred. But I do not see how that can be done in this 
cause. What Tiffin did was not in the execution of any 
duty in the suit of Hodgson v. Hodgson, but entirely 
dehors that cause; and though, as I said before, there 
was very gross negligence on his part, which has probably 
been the cause of all the difficulty into which these parties 
have been brought, the primary duty in the cause of Hodg- 
son v. Hodgson was thrown on the Greggs, the solicitors of 
the Plaintiff in that suit. If any loss had accrued to T’odd’s 
representatives, I need hardly say, they would have had a 
very clear remedy—not in this Court, but at law—against 
Tiffin’s representatives for his negligence. Studholme 
remains here as administrator of 7%ffin in his capacity of 
specialty creditor, and as none of the creditors can have costs, 
Studholme, of course, can have none. Robert Tiffin, who 
apparently is only here as having taken administration 
to the deceased out of the Court of Carlisle, and may now 
be dismissed, will also have no costs. I cannot give costs 
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to the representative of a person who has conducted himself 
in the manner I have described. 


Next comes the question as to the payment of costs, 
whether the creditors should pay costs jointly with the 
Greggs, or whether the Greggs alone should pay. As be- 
tween the Greggs and the creditors, of course the payment 
of costs would properly fall on the Greggs. They were the 
persons who distributed the fund. The creditors simply 
took what the Court gave them. They had litle or no 
opportunity, as it seems to me, of seeing how the money 
arose which was so distributed among them. There can be 
no doubt, therefore, that Messrs. Greggs would, in the first 
instance, be lable to pay these costs. My hesitation was 
only as to whether the creditors shouid not be made to pay 
costs in respect of this circumstance, that they all had a 
circular letter from the Plaintiff, calling upon them to re- 
pay this money, and, had they chosen to repay it, might have 
avoided the necessity of being brought here in this suit. 
But, on the other hand, it is perhaps rather too much to 
say, that persons receiving money from the hand of the 
Court, that money being distributed under the order of the 
Court, are to be fixed with costs, without having had any 
sufficient means of informing themselves of the exact merits 
of the case. If no one else were at hand to pay costs, it 
might be said, that, rather than allow the Plaintiff to lose 
his rights, the Court would leave the creditors to abide the 
result, notwithstanding the obvious hardship of the case, it 
being through no actual default on their part that the money 
came into their hands. But seeing that there are the means 
of recompensing the Plaintiff, in throwing the costs, as they 
must be thrown, on the Greggs, I think that justice will be 
done, if, without making any of the creditors liable to costs, 
I direct the balance to be made up by the Greggs, and the 
costs of the suit to be paid by them, excepting the costs to 
be paid to Mr. Faber’s clients, the purchasers of lot 4, 
which, as [ have already said, must be paid by the Plaintifé. 


VGH ae 
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Deciarz that the Plaintiff, as the personal representative of Robert 
Todd, the mortgagee in the pleadings mentioned, is entitled, in re- 
spect of the mortgage debt of 1000/., secured to her testator by the 
indenture of the 21st of Dec., 1843, in the bill mentioned, to recover 
from the Defendants [here follow the names of all the Defendants 
who had been paid simple contract debts] the several sums paid to 
them under the decree or deccretal order of the 13th of March, 
1852, made by Vice-Chancellor Aindersley in the suit of Hodgson v. 
fodgson, in part satisfaction of the said mortgage debt. 


And that she is also entitled to recover back from the Defendant 
Studholme, as the administrator of John Tiffin, deceased, so much of 
the sum of 1337/. 16s. 2d., paid to him as such administrator in re- 
spect of a specialty debt of John Hodgson, deceased, the testator in the 
cause of Hodgson v. Hodgson, as may be necessary to satisfy what 
may be due for principal moneys and interest in respect of the said 
mortgage debt, after deducting the total amount of the moneys paid 
to the said other Defendants, the simple contract creditors of the 
said testator John Hodgson, and to the other simple contract cre- 
ditors not parties to this suit, under the said decree in Hodgson v. 
Hodgson. 


Declare, that the Defendants, the Greggs, are liable to make good 
any deficiency which may arise in payment to the Plaintiff of the 
full amount of principal and interest secured by the said mortgage, 
after deducting the several sums which she is hereinbefore declared 
to be entitled to recover back from the Defendants in this suit, and 
the sums of money already received back by the Plaintiff from any 
creditors not parties to this suit. 


Dismiss the bill with costs against the Defendants, the representa- 
tives of Rowlands, the purchaser of lot 4; and without costs 
against the Defendants, the other purchasers. 


Take an accouut of what is due to the Plaintiff, and of what is 
payable by the respective Defendants, on the footing of the above 


declaration. 


Tax Plaintiff’s costs of the suit, and direct payment by the Greggs 


of such costs. 


The Defendants, the Greggs, to be at liberty to enforce this decree 
in respect of any costs they may be called upon to pay and may pay 
on account of the deficiency in the moneys recovered by the Plaintiff. 


Liberty to all parties to apply in Chambers in respect of enforcing 
the payment by the several Defendants of the moneys hereby 
directed to be paid by them, 
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MANBY v. BEWICKE. 


Tue facts of this case and the evidence in support of 
them were very voluminous. 


The following short summary is mainly abstracted from 
the judgment of the Vice-Chancellor, and is only intended 
to explain the legal points which arose in the case. 


A lady of the name of Dorothy Windsor died in the year 
1757, at the age of eighty-four or eighty-five years. At her 
death she was seised in fee of the estate which was in ques- 
tion in this cause. This estate was about 3000 acres in ex- 
tent, and was situated in the nighbourhood of Newcastle, and 
was stated to contain mines of coal, and to be consequently 
of considerable value. Dorothy Windsor seems to have 
outlived all her near relations, unless Stote Manby was 
one. He afterwards claimed to be the grandson of Ann, 
who was the daughter of Cuthbert Stote; which Cuthbert 
was the brother of Sir Richard Stote, the father of Mrs. 
Windsor. On her death no one came forward to claim 
the property for a time. Then Lord Windsor applied to 
the Crown, and obtained the appointment of a receiver for 
the Crown. 


not sufficient to show that he was in such an imbecile or uncultivated condition of 
mind that it was searcely possible, though the alleged fraud was by an open act, that he 
should have discovered the fraud, if the condition of his mind was not that of actual 
lunacy; for the Court cannot possibly estimate for this purpose the chance which the 
state of mind and education of a man may afford of his making such discovery, and is, 
therefore, compelled to assume that every one not actually a lunatic is competent tojudge 
of and to obtain advice concerning his rights, and to assert them if necessary. 


Therefore, a suit cannot be maintained to set aside a compromise of an action to recover 
large estates made eighty years before, upon the ground that the compromise was a fraud 
upon the plaintiff in the action, and that he was a man of such dull intellect, that, though 
cognisant of all the facts, it was necessarily a concealed fraud as to him. 


Any man who is not a lunatic must be considered competent to agree to a compromise 
of litigation in which he is engaged, the cireumstances under which the compromise was 
made not being such as to afford evidence of fraud. 
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In consequence, probably, of the mineral wealth of the 
property, claims were then asserted by various lords of 
manors to the copyhold parts, by way of escheat, and they 
appear to have taken active steps to assert their rights. 
Among others, and the most persevering, was Sir Walter 
Blackett. The other lords seem to have withdrawn from the 
contest; but Sir Walter Blackett procured attornments from 
the tenants upon giving them an indemnity for paying the 
rentsto him. Subsequently, two gentlemen, named respec- 
tively Calverley Bewicke and Daniel Craster, claimed the 
property, as heirs of Dorothy Windsor through a remote 
ancestor. They came to an arrangement, that, as one or the 
other of them might be the heir, they would have no contest 
between themselves, but would take the property in equal 
shares. Having done this, they communicated with Sir 
Walter Blackett; and it appeared from the recitals in a 
bond which was given by Bewicke and Craster, and was 
put in evidence in this suit, that they had satisfied Sir 
Walter Blackett that their position was such that he could 
not venture to contest it with them, and he gave up to 
them such possession as he had obtained by attornment of 
the tenants, upon their arranging with the tenants, and 
entering into an indemnity, which released him in effect 
from the indemnity he had previously given. 


In this manner, about the year 1758, Bewicke and Oras- 
ter obtained quiet possession of the property; and from 
1758 down to 1780, no claimant asserted his right except 
two persons, Richard and Robert his son, who took up his 
father’s claim after his death, but this claim failed altogether. 
In 1780, however, an action of ejectment was commenced, to 
recover the property, by Stote Manby already mentioned, 
who was a very poor man He was born in 1717, and lived at 
Louth in Lincolnshire. He was utterly illiterate, unable 
even to write. His claim was founded upon an allegation 
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that he was the grandson of Ann, the daughter of Cuthbert 
Stote. He alleged that Ann Stote intermarried with one 
William Manby, a miller, about the year 1682. At the 
time of the ejectment being brought, in 1780, Ann had 
been long dead. She died in 1741, about thirty-nine years 
before, and Dorothy Windsor had then been dead twenty- 
three years. Stote Manby must therefore have been about 
twenty-three years of age when Ann died. 


At this trial, evidence was adduced to shew that Stote 
Manby was, from the age of ten years, which would be 
from the year 1727, mentally incapacitated by an injury 
received from the kick of a horse. But two old witnesses, 
one 105 and another 101 years of age, who were not 
examined on that occasion, now deposed in this suit, that 
this accident occurred much later, namely, between 1760 
and 1770, instead of 1727. The jury, however, it would 
seem, were not convinced at that time of the insanity of 
Stote Manby, for, although these facts were given in evi- 
dence, the claimant in that action failed. 


Two real actions were then brought. One was brought 
to recover the “Coach and Six,” a small public-house in 
Newcastle, part of the property; the other was for the 
bulk of the estates. Mr. Harvey, an attorney in practice 
in the city of Newcastle and living there, was the attorney 
for the Plaintiff Stote Manby. The actions came on for 
trial, and first the action as to the public-house, the “Coach 
and Six,’ was tried. The great question in the case was, 
whether or not Stote Manby was descended from Ann, the 
daughter of Cuthbert Stote ; and from a part of the answer 
in this suit which was read for the Plaintiff, it appeared 
that the evidence given on the trial of the ejectment was 
this:—Numerous witnesses were called to shew that Ann 
Stote, who had died thirty-nine years before, had averred 


dil 
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from time to time that she was the niece of Sir Richard 
Stote, and that she had eloped at the age of fifteen with 
a miller or a baker, William Manby, and that she after- 
wards married one Cooke, a butcher. There was some evi- 
dence given to shew that she had asserted that the Plain- 
tiff Stote Manby, as her grandson, would come in as the 
genuine descendant of Edward Stote; and this, so far as 
now appeared, was all the evidence then given to prove the 
relationship of Stote Manby to Cuthbert Stote. It did not 
appear that there was any documentary or other evidence 
to corroborate these statements of Ann, that she was the 
niece of Sir Richard Stote, or that she had married W7/- 
liam Manby. 


It was a remarkable circumstance, that in this suit there 
was put in evidence a certificate of a marriage between two 
persons named respectively Ann Stote and Willeam 
Manby,a miller. This marriage, according to the certificate, 
took place at a period at which Ann Stote would be of the 
age not of fifteen, but of eighteen years; and the certificate 
apparently had not been discovered at the time of that 
trial. Upon that trial, however, the jury of the town 
found a verdict for the Plaintiff. 


The other real action then came on to be tried before a 
jury of the county; and being before the Court, and the jury 
being sworn, an agreement for compromise was come to 
between the Plaintiff and Defendants in open court. This 
agreement was made by an order of the Court as follows:— 
“Tt is ordered, by the consent of the said parties and their 
attorneys, that the last juror of the jury empannelled and 
sworn in this cause should be withdrawn from the panel; 
and by the like consent and by the consent of Wellcam 
Manby, eldest son of the said Stote Manby, the demand- 
ant, who being present here in Court agrees to become 
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a party to this order:—It is agreed and ordered, that 
Calverley Bewicke and Daniel Craster, esquires, the said 
tenants, shall pay unto Mr. Thomas Harvey, the attorney 
for the said Stote Manby, the sum of 1,5001.; and that 
the said Stote Manby and his son shall convey and 
join in conveying all and singular the premises in question 
in this cause, and also in question in the cause between the 
said parties tried at the present Assizes, held at Newcastle- 
upon-Tyne in and for the said town and county of the 
same town, by fine, recovery, or otherwise, at the expense 
of the said tenants or their heirs, as their counsel and the 
counsel on the part of the demandant shall require, to, for, 
and upon such uses, trusts, intents, and purposes as the said 
tenants or their heirs and the said counsel on each side 
shall reasonably advise and require, and that the money 
shall be paid and the conveyances executed within six 
months; and upon his and their so doing, the said tenants or 
their heirs shall also secure, out of the said estates or a 
competent part thereof, or out of some other lands or 
hereditaments in which the said tenants have a clear estate 
in fee simple, a clear yearly rentcharge or sum of 3001. a 
year, free and clear of all the taxes, parliamentary or 
otherwise, and all deductions and defalcations, to be paid 
quarterly at the four usual feasts, with proper powers of 
entry and distress, and powers to raise the same, in case of 
default of payment, by sale or mortgage, unto the said Stote 
Manby, his heirs and assigns, for ever, by such conveyances 
and assurances, at the expense of the said tenants, as he 
the said Stote Vanby, his heirs and assigns, or his or their 
counsel shall reasonably advise and require.” Then it 
stated when the first payment was to be made. “It is 
also agreed and ordered, that Thomas Davenport, esq., 
shall be the counsel to advise on the part of the demandant, 
and that John Wilson, esq., shall be the counsel to advise 
on the part of the tenants; and it is also ordered, that the 
said Mr. Harvey shall give such release and discharge to 
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the said Stote Manby for all demands and charges as the 
said counsel shall advise; and the said Mr. Harvey shall 
convey the witnesses home at his own expense, and free the 
said Stote Manby from all other charges and expenses in 
anywise respecting this and the said other cause or any 
former suit on account of the premises in question. It is 
further agreed by the said demandant and his said son, 
that they will, within twelve months after the said money 
paid, make such further conveyances as the above counsel 
shall reasonably advise and direct; and it is further ordered, 
that mutual general releases shall be executed between the 
demandant and tenants.” And all parties were to perform 
this order, and the order was to “be made a rule of His 
Majesty’s Court of Common Pleas if the justices of the 
same Court should so please.” 


After this, Bewicke and Craster, through Heron their 
attorney, tendered to the parties the money payable under 
the agreement; but they would not accept it. But Harvey, 
on behalf of Stote Manby, gave notice of motion for a rule 
to set aside the compromise. This, however, was not pro- 
ceeded with, and the order was made a rule of Court. 
Bewicke and Craster then moved for an attachment to 
enforce the order, and by this step matters were brought 
to a conclusion. And two years after the compromise, 
namely, in 1783, deeds were executed consistent with 
the agreement. By these deeds, Stote Manby conveyed by 
lease and release all his interest in the property to Bewicke 
and Craster ; and Calverley Bewicke granted the annuity of 
3001. by way of charge on his moiety; and there was a 
recital in the deed shewing that the reason for that was, that 
Craster’s moiety had become settled so as to create some 
difficulty in having the charge made upon it. The arrears 
of the annuity up to that time, amounting to 525/., were ex- 
pressed upon the face of the deed to be paid over to Stote 
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Manby. The words “ five hundred” were written upon an 
erasure not attested. One of these instruments retained 
its old date of 1782. In another the date was 1783, the 
“3” being on an erasure. That being discovered in 1786, 
upon the occasion of a mortgage of the property being 
made, the whole process was repeated, and all the deeds 


were re-executed., 


In 1783, another deed was executed, by which Harvey 
obtained from his client, Stote Manby, a grant of one- 
third of the whole annuity of 300. for his own benefit. 
By another deed of the same date, Stote Manby assigned 
over, and apportioned amongst his family, the remaining 
200l. a year, in such proportions as to leave himself only 
201. a year, giving to his eldest son, William Manby, who 
was a party to the compromise, 100/. a year, and other parts 
of the annuity to his daughters. Bewicke and Craster 
were not parties to this deed, nor did it appear that they 
knew of it until some time afterwards, when letters were 
written to them concerning the payment of the annuity by 
several of these persons claiming under this deed. A 
barrister, named Christopher Fawcett, who had advised 
Bewicke and Craster on one stage of the case, was a formal 
party to this latter deed, but he did not execute the deed. 
The first of the letters to Bewicke and Oraster, from the 
assigns of the annuity, requested that the whole 300/. might 
be paid to somebody at Louth. A subsequent letter, from 
the same parties, was proved, in which they requested that 
the 100/. might be paid to Mr. Thomas Harvey of New- 
castle, and the other 2001. remitted. Then a letter from 
Harvey was produced, in which he complained that the re- 
mittances were not made to him direct; and a further cor- 
respondence, to which Bewicke and Craster were parties, in 
which they say they must put it into the hands of their 
solicitor, Mr. Pearson, who would pay any body he might 


“ 
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think entitled, but that they looked to the direction of those 
other persons, who had the grant of 300/.a year. The 
negotiation, however, ended by the annuity being paid to 
Harvey. 


It appeared, that, in 1783, after the compromise, Stote 
Manby married again, his former wife, the mother of Wil- 


liam Manby, having died. In 1785 he made his will, and 


thereby he disposed of the 20/. annuity remaining to him 
among various persons, not including his son William. He 
died on the 31st of August, 1790, leaving William Manby 
his only son. 


Willian Manby intermarried with the Plaintiff’s mother 
in 1790. The bill stated, in terms mentioned in the judg- 
ment, that, from his childhood, he was dull of understanding ; 


| and that subsequently to his marriage, but before the death 


of his father, he became utterly imbecile, and continued to 
be so until his own death, which occurred on the Ist of Fe- 
bruary, 1809. 


He left two children, namely, Richard Stote Manby, his 
eldest son, then an infant of the age cf eleven years, and 
the Plaintiff Welliam Stote Manby, then three years old. 
Richard Stote Manby died intestate, and unmarried, about 
four months after he attained twenty-one. Evidence was 
given to shew, that, for some time previous to his death, he 
was ina state of mental incapacity, produced or aggravated 
by his drunken habits. 


The Plaintiff filed the bill in this suit claiming to be heir 
of Dorothy Windsor, and to be entitled to the estates by 
descent from her, and praying that the compromise and the 
proceedings consequent thereon might be set aside. 


The Defendants claimed as volunteers under Bewicke and 
Craster who were parties to the compromise. 
VOL, III. AA K, J. 
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Mr. Rolt, Q.C., Mr. Willcock, Q.C., Mr. Warren, Q. C., 
ae Mr. Locock Webb, for the Plaintiff: 


The title of the Plaintiff’s ancestor to these estates was 
admitted by the transaction in 1783; and, therefore, he has 
no occasion now to prove that he is the heir-at-law of Doro- 
thy Windsor. 


But if he is now called upon to prove his pedigree it 1: 
conclusively established by the evidence in this suit. 


The Plaintiff has been kept out of possession of the estate: 
by the Defendants and their predecessors in title, by mean: 
of a fraud committed upon the ancestor of the Plaintiff; anc 
that fraud could not have been discovered sooner by the 
Plaintiff or those through whom he claims, by reason o 
the state of mind of the persons on whom the fraud was 
practised. 


The exception in the 26th section of the Statute of Limit 
ations, 3 & 4 Will. 4, c. 27, in cases of concealed fraud, ap 
plies to the case where a person has obtained a conveyance 
of property from a, person of unsound mind: Lewvrs v. Tho 
mas (a), Price v. Berrington(b). Time does not begin t 
run against a person defrauded until the discovery of th 
fraud: Blair v. Bromley(c). The onus of proving that th 
transaction was a fair one lies upon the Defendants: Charter 
v. Trevelyan (d), Earl of Chesterfield v. Janssen(e), Bow 
env. Lvans(f), The Earl of Deloraine v. Browne(g), Hal 
v. Warren(h), Frank v. Mainwaring(s), Bridgman \ 
Green(k). As to the question of identity arising in th 


pedigree: Smith v. Henderson(l), Sewell v. Evans(m). I 


(a) 3 Hare, 26. i {G) 8" BeCee=633% 
(b) 3 Ma. & G. 486. (h) 9 Ves. 605. 

(c) 2 Ph. 354. (2) 2 Beav. 115. 

(ad) 11 Cl. & F. 714. (k) 2 Ves. sen. 627. 
(e) 2 Ves. sen. 125. (2) 9M. & W. 798. 


(f) 2H. L. C. 257. (m) 4Q. B. 626. 
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there is any doubt upon any of the facts the Plaintiff is en- 


titled to have an issue sent to be tried at law. 


The Attorney-General (Sir R. Bethel), Mr. Cairns, Q.C., 
and Mr. Toller, for the Defendants, were not heard. 


The several points taken upon the particular facts of the 
case are noticed in the judgment. 


¥ Vick-CHANCELLOR Sir W. Pack Woop :— 


Mr. Attorney, I think I ought not to call upon you in 


{} this case. 


It appears to me that the Plaintiff has entirely failed to 
establish either of the two propositions, which are abso- 


| lutely essential for maintaining his claim. I think, that 


he has failed to prove that any fraud was committed by the 


{| two persons whose descendants you now represent; and I 


i think, even if I could infer, which I conceive myself in no 
) way at liberty to infer, from the evidence before me, that 
& any such fraud as has been alleged had been practised 
) by these persons upon Stote Manby in 1781, there is 
- nothing proved that could induce me to say that such fraud 
as is alleged was in any sense a concealed fraud within the 
meaning of the 26th section of the Statute of Limitations, 
which has been relied on by the Plaintiff in this case. 


| The principles that have been referred to in the argu- 
®| ment for the Plaintiff are so trite, that they scarcely require 
(f any illustration. At the same time, no one can be dissatis- 
i fied at hearing cited from the decisions of judges who have 
«| presided in these Courts with a higher power and authority 
«| than that which I possess, and in language which I do not 
| IN EN 
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profess to imitate, those principles of justice and of equity 
which must guide the decision of this Court in all cases in 
which fraud is sought to be established against Defendants. 


The Legislature has, in this as in every civilised country 
that has ever existed, thought fit to prescribe certain limita- 
tions of time after which persons may suppose themselves 
to be in peaceable possession of their property, and capable 
of transmitting the estates of which they are in possession, 
without any apprehension of the title being impugned by 
litigation in respect of transactions which occurred at a 
distant period, when evidence in support of their own title 
may be most difficult to obtain. In our own country, those 
periods of limitation have varied from time to time. It has 
been thought right, that, where property has been transferred 
by certain public modes of disposition, a very short period 
should be limited within which the title may be impeached, 
as in the case of the Statutes of Fines. Other periods, of 
greater or less duration, have from time to time been fixed, 
within which, in ordinary cases, the rights of persons out of 
possession must be established, if at all. And in the parti- 
cular case now before me, by the law as it stood in the year 
1780, when the first attempt to establish a right to this 
property was made by a person claiming as a descendant of 
Cuthbert Stote, it was impossible for a claimant who had 
been out of possession for upwards of twenty years to assert 
his right by the ordinary action of ejectment; but it was 
necessary for him to have recourse to a more difficult and 
expensive process, namely, a writ of cousinage, which was 
one of the forms of real actions. A person out of possession 
was allowed to bring that action at any time within fifty 
years after his right accrued, a period of extreme remote- 
ness, and calculated, in many instances, to work great in- 
Justice to those in possession. Since that time, the Legis: 
lature has thought that the time for asserting such rights 
ought to be abridged; and if the case had now to be tried 
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the original claimant, Stote Manby, would not have any 
mode of obtaining relief, unless he could bring himself with- 
in some of the exceptions of the more recent statute, 3 & 4 
Will. 4, c. 27, such, for instance, as that sought to be esta- 
blished in 1780, on the ground of lunacy. However, in 
1780, he had a clear right to assert his title by writ of cou- 


sinage. 


This case has been opened before me as if the facts were, 
that two individuals, having no connection whatever with 
the deceased owner, but finding an estate vacant, had in- 
truded themselves into possession of it, and had thus made 
themselves masters of a property to which they were per- 
fectly aware they could maintain no title whatever. But 
the facts of the case seem to be these : 


[His Honour then stated the facts as above given. In 
stating the facts of the case, his Honour observed that 
one argument for the Plaintiff had been, that the arrange- 
ment which Bewicke and Craster had made to divide the 
property between themselves, afforded evidence that they 
were aware they were taking possession of that to which 
they had no title. But his Honour said, that the cireum- 
stance that two persons, who believed that one or other of 
them could make a good title to property which each claim- 
ed adversely to the other, especially where the dispute be- 
tween them was upon a question of pedigree, should come 
to an arrangement to divide the property between them, in- 
stead of wasting money in litigation, was not so uncommon 
as that such a transaction must necessarily be assumed to 


be wrong or fraudulent. 


His Honour said, that he was surprised at the stress which 
the Plaintiffs counsel had laid upon the fact that Stote 


Manby had recovered a verdict in the real action concern- 


ing the inn at Newcustle. Of course, it was a circumstance 
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in the Plaintiff’sfavour; but the question was, whether the 
compromise was fraudulent at the time it was made. The 
issue at the trial of that action was upon a question of pedi- 
gree, which depended entirely on evidence of the declarations 
of deceased persons. The Court was continually in the 
habit of observing upon the extreme danger of such testi- 
mony; and although, from the necessity of the case, it was 
admitted, it was never allowed to go to a jury without com- 
ment and caution by the judge as to the way in which such 
evidence was to be sifted. Its value depended, very materi- 
ally, upon the memory of the witnesses; and therefore at 
this trial it was a most material circumstance that the de- 
clarations, of which evidence was given, were alleged to have 
been made some thirty-nine years before ; and although one 


‘jury might find a verdict for the Plaintiff upon such testi- 


mony, it was by no means improbable that another jury 
would come to a totally different conclusion. Therefore, to 
say that Stote Manby was a victor who had gained the 
whole of his cause, and was about to recover all the estates, 
because the Newcastle jury had given a verdict in his favour 
with respect to the “ Coach-and-six,” was an unwarrantable 
assumption. After that verdict, the case must have been 
very doubtful. Bewicke and Craster, on the one hand, 
might have been sufficiently alarmed by it, to be willing to 
enter into terms, and to make a considerable sacrifice, in 
order to avoid the risk of losing the whole estate ; but on 
the other hand, Stote Manby’s attorney must have felt that 
his client’s case was so infirm that he might fairly consider 
it not worth while to insist on the second trial, which might 
leave him in possession of the “ Coach-and-six,” but deprive 
him of any other benefit from the estates. 


With respect to the compromise, his Honour said, that it 
was extremely difficult to argue that it was fraudulent ; be- 
cause it was made in open Court when the second cause was 
coming on to be tried, and the jury had actually been sworn, 
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which was a material circumstance. It was impossible that 
at such a, time there should have been any such secret tam- 
pering with Stote Manby’s attorney as had been alleged, 
and without proof of which the present Plaintiff could not 
possibly succeed; because the counsel of the parties must 
have been present in Court, for a juror was withdrawn. It 
was suggested in argument, that the counsel might have 
been themselves misled by fraudulent instructions; that 
Stote Manby’s attorney might have told his counsel that 
the evidence was not sufficient, knowing himself that it 
was; but all depended upon the assumption that he had 
such knowledge: and his Honour observed, that it appeared 
to be clear that he could not have such knowledge; but that 
he had a case which was extremely difficult to support; and 
the natural and proper presumption was, that he thought 
the time was come at which a beneficial compromise might 
_ be made for his client. 


Then it was said, that the compromise itself was, upon 
the face of it, so monstrous, and the compensation for the 
relinquishment of Stote Manby’s claim was so inadequate, 
that it shocked the conscience. That proceeded upon the 
assumption that there was no doubt about the right after 
the first verdict. It was argued, that, after that verdict, 
Stote Manby ought to have had at least half the property, 
because the chances of success in the second trial should be 
considered as equal. But his Honour said, that he had no 
means of judging of this. And this question arose upon 
this part of the case : if Harvey was inclined to defraud his 


client, and had so good a chance of success, why should he 
sell that chance for so little, for he only took 15001. to cover 
the whole of his costs. On the face of the order of Court 
made upon the compromise, there was nothing bearing the 
slightest appearance of fraud or contrivance. Considering 
that the 15001. was to cover the costs of the real action, and 
also of the ejectment which had been previously tried ; and 
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that the expense of such proceedings would be principally 
upon the side of the Plaintiff, who, it appeared from the 
statements in this suit, had taken twenty or thirty witnesses 
from Louth to Newcastle to speak to the declarations of 
Ann Stote on the question of pedigree, beside the witnesses 
whom he must have called on the question of insanity, it 
was impossible to say at once that the payment of 15001. 
to the attorney to cover all expenses, when he had secured 
to his client 8001. a-year, was so extravagant that it must 
be taken to be a badge of fraud. There was some evidence 
in this suit that Harvey’s bills of costs against Stote Manby 
amounted to about 1066/. Bewicke and Craster were paying, 
besides the 15001, a perpetual annuity of 300l., which 
might then be worth 6000/. or 7000l.; and there was 
nothing on the face of the transaction to enable the Court 
to infer or to suspect that it was anything but a bona fide 
arrangement, as far as Bewicke and Craster were concerned, 
of the dispute between them and Stote Manby. Indeed, if 
they had been contriving a fraud, it was not likely that 
they would put upon the face of the agreement that 15001. 
was to be paid to the attorney, or should agree to charge 
the estates with 300J. a-year, which would keep up the con- 
nection between the estate and the claimants, and give 
notice of the whole transaction to every one who might be- 
come entitled to the annuity. With respect to the subse- 
quent transactions, his Honour observed, that there was not, 
even now that full discovery had been obtained in this suit, 
the slightest evidence that Bewicke or Craster, or their 
successors, ever knew of the certificate now produced as 
evidence of the marriage of Awn Stote and William Manby, 
or of her having had any issue. 


Then the refusal of the parties to accept the annuity in 
the first instance had been relied on, and it had been argued 
that this should have made Bewicke and Ovrastev aware that 
some fraud had been perpetrated; but it was by no means 
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uncommon for persons who had settled a litigation by com- 
promise to be afterwards dissatisfied with the arrangement 
they had made, and to attempt to re-adjust the matter. 
This delay accounted for the erasures in the deeds, executed 
in pursuance of the compromise, which occurred in the date 
and in the amount of the arrears of the annuity ; both of 
which would be altered by the lapse of time between the 
preparation and execution of these deeds. 


Another observation made was, that Stote Manby did 
not merely release his rights, but conveyed the estates to 
Bewicke and Craster by lease and release, which it was said 
was an admission of his title; but this is the universal 
practice in all such compromises. The usual course is, that 
the compromise is recited, and the party conveys in pursu- 
ance of it, so as to pass whatever interest he may have, if 
any; and no one ever dreams that this is any admission of 
the rights of the conveying party. 


If there had been any fraud, another opportunity of 
reconsidering the matter was afforded to the Plaintiff’s an- 
cestors in 1786, when, in consequence of a mistake in the 
date, they were called upon to execute fresh deeds of con- 
veyance to Bewicke and Craster. 


As to the argument founded upon Harvey’s obtaining 
1001. a-year, part of the annuity, from his client, in 1783, 
this was open to considerable observation as to Harvey's 
share in the matter. However, even if Bewicke and Ovraster 
were aware of it, it would not be a ground for presuming 
that the compromise was fraudulent; but there was no evi- 
dence that they knew anything of the matter, except that 
at a later period their agent paid to Harvey one-third of 
the annuity. 


His Honour remarked, that there was nothing to con- 
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nect Bewicke and Craster in any manner with the subse- 
quent dealings with the annuity by which the remaining 
2001. a-year was apportioned between Stote Manby and 
other members of his family ; and he then continued —] 


Then there remains the point on which much stress has 
been laid, namely, the dealing of Bewicke and Craster with 
Stote Manby and. his son William Manby, both of them 
being, it is said, incompetent to manage their affairs—in 
other words, being lunatics—or, if not actual lunatics, in 
such a state of mind that Bewicke and Craster must have 
known that they were incompetent to manage their affairs. 
Now, how is any knowledge of this fact brought home to 


-Bewicke and Craster ? I think there is some ground for 


the supposition, that they were aware that it had been 
asserted that Stote Manby was incompetent to manage his 
affairs, from the circumstance that William Manby was 
made to join in the agreement for compromise. This was 
not a very remarkable or uncommon thing in a transaction 
of that kind, he being the next heir to the property. Pro- 
bably, however, there was some slight evidence to shew 
there might be such a weakness of mind on the part of 
Stote Manby, as to render it difficult to deal with him alone. 
It is impossible to assume more than that. I have heard 
none of the Defendants’ evidence, and there is a good 
deal to be said against the assumption that Bewicke 
and Craster had any knowledge of the kind. What they 
did know was, that it had been asserted that he had been 
of weak mind from the kick of a horse from the time he 
was ten years of age—which is manifestly untrue, because 
the evidence now before me is, that he did not receive that 
kick till he must have been at least forty—and they knew 
that there was an allegation of insanity, which had failed. 
It was recited in the order made at the trial, that William 
Manby was there m Court; and how is it to be assumed 
that he was not, at this remote period, when it may be 
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difficult to prove that he was there by any other evidence. 
I must take that recital to be true until it is disproved, 
which has not been done. It is possible, that joining the 
son m the agreement in this way might have excited sus- 
picion, if Stote Manby was a person with whom it was diffi- 
cult to enter into the arrangement alone. Even if it were 
so, is the proposition maintainable, that, whenever a suit is 
instituted on behalf of a person who is certainly not lunatic 
but of weak mind, employing an attorney in order to recover 
a large property, the Defendants are utterly incapable 
of treating with such a person for a compromise of the 
litigation. In this case, there was no time to be lost. One 
trial was over, the jury were sworn in the next, and the 
Defendants were desirous to make the best arrangement 
they could between themselves and Manby to bring the 
matter to a conclusion. They seem to have said, and sup- 
posing that they knew Stote Manby to be not of strong 
mind, what better course could they take than to say, 
“Here is his eldest son in Court who concurs in this 
arrangement, and thinks it beneficial for his father; and we 
are willing to compromise the litigation, and we engage to do 
‘$0 upon having the concurrence both of Stote Manby and 
William Manby his son.” With respect to the mental 
condition of Stote Manby, it must be remembered, that he 
married again in 1783, which was after this transaction. Of 
course, if he was at all times incompetent to contract mar- 
riage, the Plaintiff's case must fail altogether, because he 
claims as issue of Stote Manby. Then the next thing we 
find is, that, in 1785, Stote Manby made a will. I am not 
only, therefore, asked to charge the memory of Mr. Heron, 
the solicitor of Bewicke and Craster, and Messrs. Bewicke 
and Craster themselves,and Mr. Harvey,the solicitor of Stote 
Mamnby, with what has been called in the argument an appal- 
ling fraud; but I am asked, also, to hold guilty of the like 
fraud those who prepared the will of this notorious lunatic, 
for such he is represented to haye been in the latter part of 
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his life by the evidence of the witnesses for the Plaintiffin this 
suit, notwithstanding that it was a will under which his pro- 
perty was enjoyed ever afterwards, by which he derived the 
perpetual annuity of 201. a-year, which was worth something 
to a person in his situation of life, and although by this will 
he disinherited his son William, who had got the annuity of 
1001. a-year, and disposed of his property in favour of other 
persons, who appear to have enjoyed it under the devise to 
them ; and although this will appears to have been pro- 
perly attested by three witnesses, I am asked now to declare, 
that the person who prepared this will, and the persons 
also, who attested it, were guilty of the abominable fraud 
and gross immorality of preparing and attesting the will of 
a drivelling idiot, for that is the state in which the evidence 
now represents him to have been. Nothing is brought 
home to the knowledge of Bewicke and Craster, except that 
at the previous trial there was an allegation of the lunacy 
of Stote Manby, which failed; and at the pending trial, 
when the question of lunacy would not be in issue at all, 
they seem to have concurred with Stote Manby and his son 
in a compromise of the matter. Then it is said, that in this 
state of things, if Stote Manby himself had been alive, he 
would have been able to set aside this arrangement. It is 
just possible, if he had been proved to be in such a state 
of idiotcy as to be unfit to contract, that the arrangement 
might have been set aside as fraudulent. Of course, if he 
was incompetent to act, the deed must be void; and if this 
deed had been avoided by the Court, the whole matter 
would have been remitted to the agreement; and then there 
would have been a difficult question whether or not Stote 
Manby might set aside that agreement, (I am now pur- 
suing a number of phantoms rather than questions really 
arising in the case), and a reference might have been directed 
to inquire whether or not that agreement was beneficial to 
Stote Manby, and I am not clear what the result of that 
might have been. That is the utmost that could have been 
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done; and it does not at all touch the question of fraud 
which I am now considering. But, that the agreement can 
be set aside at this distance of time is a proposition impos- 
sible to sustain, if the fraud be not clearly proved. I have 
said all that it appears to me necessary to say, with reference 
to Stote Manby, with the exception that he appears to have 
been a marksman. Bewicke and Craster do not appear to 
have known anything of him, except that he was a man in 
very humble life, who had been brought forward to make 
the claim, and that, perhaps, might be one of the reasons 
that made them think the claim could not be sustained. 


As the counsel for the Plaintiff have observed, the story of 
Ann Stote eloping with a baker, having relations moving 
in such a very different class of society, and that circum- 
stance having been so long kept secret from all the family, 
is more like romance than reality. But it does not ap- 
pear to me, if Stote Manby himself were now alive, if he 
had lived to the patriarchal age which the two witnesses 
seem to have attained, and if he were now asking for an 
inquiry from the Court, that more could have been done, 
than to inquire simply whether or not the compromise was 
for his benefit. ‘There is nothing, as it seems to me, to 
warrant the supposition that he was incapable of consenting 
to a compromise, without first having a commission of 
lunacy issued against him. To come to such a conclusion 
as that, instead of protecting rights, would be destructive of 
the best interests of parties who may be engaged in litiga- 
tion, and may be willing to escape from it by coming to 
such an arrangement as I have described. 


Then comes the question as to William Manby, and 
there is not, from the beginning to the end of the Plaintiff's 
case, the slightest intimation of knowledge on the part of 
Bewicke and Craster that he was a person insane, or of a 
doubtful state of mind. The manner in which this part of 
the case is put is very remarkable. Weliam Manby was 
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thirty-four years old at the date of the compromise, and he 
lived for twenty-nine years afterwards. It is through that 
William Manby that the Plaintiff now claims. Now the 
Plaintiff in the seventh paragraph of his bill tells us, that 
William Manby was in this condition: “from his childhood 
he was dull of understanding. The said William Manby 
intermarried with Sarah Brocklebank, the Plaintiff’s mo- 
ther, some time in the year 1790; and subsequently thereto,” 
we can easily see why that is so stated—*but before the 
death of his father, the said Stote Manby became utterly 
imbecile; and from that period down to his decease he was 
of unsound mind, and wholly unable to perform any busi- 
ness requiring the slightest mental capacity.” The issue, 
therefore, which the Plaintiff comes to prove, is that at 
the date of the compromise William Manby was a 
person of dull mind; but to say that a person of dull 
mind may not have an attorney to act for him, and 
to come to an agreement on his behalf, in the absence of 
fraud on the face of the agreement, would be a proposition 
too startling to be listened to for a moment. On that weak 
part of the case, there is no allegation that the Defendants 
are called upon to meet. Evidence has been attempted to be 
given, to shew that William Manby has been at all times 
what the witnesses call silly, and that he had the name of 
“Silly Billy,” or some name of that description given to 
him by the children of the village at some later period. I 
am not saying that I disbelieve the evidence of these wit- 
nesses, so far as they speak to facts within their own know- 
ledge and of recent date; but nothing is more common than 
for witnesses who have seen the early period of an old man’s 
career, and have known him for some forty or fifty years of 
his life, to mix up in their recollection the state of mind in 
which they last saw him, with the state of mind he may 
have been in at the period of their first knowledge of him. 
The conclusion to which I come from their evidence is this: 
There is the evidence of witness after witness, that this man 
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became much worse from year to year; and I am now in- 


quiring in what state of mind he was twenty-nine years 
before his death. Again, there is the evidence of many wit- 
nesses that he drank very much; and that this drinking 
should take place after he got the annuity of 100/. a year 
to a larger extent than before, is exceedingly probable. 
Therefore, it is perfectly consistent with that evidence, that 
he may have been a man of what is called dull mind, but 
nothing more, at the time when the compromise was entered 
into; and that, from the time when he got the 100J. a year 
to spend, he may have become worse and worse, by giving 
himself up still more to drinking habits; and that he thus 
rendered himself the laughing stock of the whole town of 
Louth, and ultimately died in a deplorable state of weakness 
of mind. 

However, although I make these observations, I do not 
omit to bear in mind the mode in which this man was left 
to deal with his property afterwards, in which there is 
one circumstance, not very important, but which helps to 
throw some light on the state of William Manby’s intellect. 
There is an aged witness, named Pawson, who is said to be 
105 years old, which, for the purpose of the question before 
the Court, I assume him to be, though very often people do 
not know their own ages correctly. This witness says, that 
he remembers William Manby after this transaction 
building some houses with the proceeds of the property he 
had thus acquired. That is not like the act of a man en- 
tirely non compos, and unable to take any steps on his own 
behalf. This comes from a witness favourable, at all events 
in his view and in the impressions on his mind, to the 
Plaintiff’s case. He says that William Manby was always 
a person of very weak mind. Besides that, it appears that 
William Manby married in 1790; and the Plaintiff says, 
that he had not then arrived at that state of imbecility into 
which he subsequently fell; because the Plaintiff must, of 
course, make him out to have been sane at that period, in 
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~ order to give validity to the marriage of which the Plaintiff 


is the issue. Now this marriage was nine or ten years after 
the transaction of the compromise. But the case does not 
rest there, because it appears that William Manby subse- 
quently dealt with his annuity; he mortgaged it, people lent 
him money upon it; other solicitors must have been employ- 
ed in these transactions; they must have seen and had refer- 
ence to the deeds; and he ended by selling to Mary Gray 
one half of the annuity. She only gave eighteen years pur- 
chase, less, it is said, than it was worth; but, after all, that 
is not very surprising, in the case of a person, who, it is said, 
was gradually degrading himself. Then, again, all these 
deeds being in force, he at last made his will, just as his 
predecessor had done; and under that will the property was 
enjoyed in the first place by his wife, and then by his chil- 
dren, by his eldest son, to whom it went at twenty-one, and 
then, subsequently, it was wholly disposed of. Therefore, 
how are the descendants of Bewrcke and Craster to be told 
now, “The agreement entered into by our ancestor William 
Manby with your ancestor, under which our ancestor has 
enjoyed, by subsequent proceedings with his father, 1001. a- 
year himself for a period of twenty-nine years, which pro- 
perty he has mortgaged, and to part of which, namely, 200. 
a-year he was absolutely entitled at the period of his death, 
and disposed of by his will, shall now be set aside.” ‘As 
far as I can see, Bewicke and Craster did not know of 
the deeds by which the annuity was divided among Stote 
Mamnby’s family; but if they did know of these deeds there 
is nothing to impeach the transaction of the original com- 
promise; such knowledge, if they had it, would only lead 
them to suppose that William Manby was a man who suf- 
ficiently took care of his own interests, inasmuch as he 
secured a third part of the annuity to himself. 


Thus far I have only been dealing with the question of 
whether there is fraud or not in the transaction. It appears 
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to me that there is not the slightest reason whatever for 
imputing fraud. TI believe the compromise to have been a 
bona fide compromise at the time, and I also believe it to 
have been a fair compromise ; and I must say, as far as I 
can see from any evidence in this case, it was quite as pos- 
sible, that, after this compromise, Bewicke and Craster 


might have discovered evidence of the claim of Stete wwanby 


being fictitious on account of his illegitimacy, the marriage 
of Ann Stote with William Manby never having been 
proved, as that the claimant should now, after a long search, 
have discovered that which, if produced at the trial, would 
of itself have had some weight and importance, namely, the 
certificate of the marriage of two persons named respectively 
William Manby and Ann Stote, who, however, are not 
identified with the parties in question of those names. It 
appears to me, that, if in 1781 an inquisition of lunacy had 
been instituted against Stote Manby, and he had been found 
to be a lunatic, it is quite possible that the Court would 
have come to the conclusion that this compromise, which 
would secure 3001. a-year to him, was a beneficial arrange- 
ment, which ought not to be disturbed, looking at the evi- 
dence and the position of the parties. 


Then, having come to the conclusion that there was no 
fraud, it is hardly necessary to notice the argument as to 
what is a concealed fraud, within the meaning of the section 
of the Statute of Limitations which has been referred to; 
but I have thought it right to consider that question, be- 
cause it would have been very important if I had brought 
my mind to the conclusion that the documents to which I 
have been referring, and the subsequent dealings, afforded 
evidence of fraud on the part of Bewicke and Craster. The 
fraud alleged in the bill is, “ That, on the night before, or 
on the morning of the 17th day of November, 1781, before 
the cause respecting the said estates situate in the county 
of Northwmberland, other than Newcastle wpon Tyne afore- 
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said, was called on, the said Calverley Bewicke and Daniel 
Craster fraudulently and collusively tampered with the 
said Thomas Harvey, the attorney of the said Stote Manby, 
and a bargain was actually made between the said Calver- 
ley Bewicke and Daniel Craster and the said Thomas 
Harvey, by which, in consideration of a very considerable 
sum of money as a bribe, paid by the said Calverley Be- 
wicke and Daniel Craster to the said Thomas Harvey, as 
hereinafter mentioned, for his own use and benefit, the said 
Calverley Bewicke and Daniel Craster induced the said 
Thomas Harvey to betray the interest of the said Stote 
Manby, and to abandon the said last-mentioned action ; and 
the said Thomas Harvey, on condition of such bribe, enter- 
ed into an agreement with the said Calverley Bewicke and 
Daniel Craster, that the said Stote Manby should convey 
the whole of the said Windsor estates to them the said 
Calverley Bewicke and Daniel Craster and their heirs; and 
that it should be represented to the said Court, on the com- 
ing on of the said cause respecting the estates in the county 
of Northumberland, that a compromise had been made be- 
tween the parties, in the terms of the order hereinafter 
mentioned.” Then the bill states, that “such representa- 
tions were in fact and under the circumstances aforesaid 
made;” and then that the order was made a rule of court; 
and then that “the said Stote Manby was wholly incom- 
petent to give his assent to the said order, being at the time 
of unsound mind as aforesaid. The said Thomas Harvey 
was wholly unauthorised to enter into any such arrange- 
ment, or to consent to any such order; and the said Cal- 
verley Bewicke and Daniel Craster, well knew that the 
said Thomas Harvey had no such authority ; and moreover, 
that at the time such arrangement was made as aforesaid, 
the said Stote Manby was incompetent to give his assent 
thereto.” And then it is further charged, “that it is untruly 
alleged that the eldest son was present in court.” 
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Now, in that state of things, it appeared to me, when this 
case came before me upon a demurrer to the bill (a), that if 
the present Plaintiff could make out that a large bribe had 
been paid to Harvey, the attorney ; and that, in consideration 
of that bribe, Harvey had betrayed his client, it would be a 
case of concealed fraud within the statute. It is true, and 
I have some faint recollection of hearing it argued on the 
demurrer, that the statement in the bill is, that the bribe 
was to be paid “as hereinafter mentioned,” which seems to 


_ carry on the payment by reference to the 1500/. mentioned 


in the agreement of compromise. But I apprehend, that, 
if there had been an entire agreement, as stated in 
the bill, between the parties before they came into court, 
not merely to do that which I have held to be a perfectly 
fair and bona fide transaction, as it appears on the face of 
the document, namely, to pay the attorney his costs, and 
a certain sum to Stote Manby, but if, anterior to coming 
into court on that occasion, Bewicke and Craster, well 
knowing the weakness of their case, had arranged with 
Harvey that this money should be paid as a bribe, I ap- 
prehend, that if such a secret transaction had been recent- 
ly, for the first time, discovered (and, of course, I was bound 
on hearing the demurrer so to assume), that would clearly 
come within the definition of concealed fraud, and the case 
would then be governed by the doctrine of Trevelyan v. 
Charter (b), and Lewis v. Thomas (c), and other cases of 
that description. The case of Trevelyan v. Charter was 
this: an agent, knowing the value of an estate, which was 
very large, bought it from the person whose agent he was, 
at a much smaller sum than: it was worth, and then sold 
portions of the estate for much more than he gave for it, 
and that transaction was after a long series of years set 
aside on the ground of fraud; and very properly, since the 
doctrine of this Court is, that no agent is allowed to pur- 


(a) A demurrer to the original bill had been allowed and leave to 
amend given. (6) 11 Cl. & F..714, (c) 3 Hare, 26. 
BB2 
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chase from his principal without subjecting himself to the 
onus of proving the bona fides of the transaction; for he is 
bound to be prepared with that proof, at whatever period of 
time the transaction is questioned ; and, however unhappy 
the consequences may be, those are the consequences of a 
well-established and sound rule of law. 


So again in Lewis v. Thomas(a), it was decided, that, if 
a man take a conveyance from a lunatic, which he keeps 
and acts upon as his title deed, nobody knowing of that 
conveyance, the donee holding the property under that 
conveyance until the fraud is discovered, a concealment 
exists to which this section of the statute is pointed. 


I dissent entirely from the argument upon this part of 
the case, as regards the capacity of the individual who has 
been defrauded to discover the fraud. There are two very 
distinct propositions which the Court must bear in mind 
in construing the Statute of Limitations. The last statute 
gives the sanction of the Legislature to what I believe will 
be found to have been the previous doctrine of this Court, 
namely, that the bar produced by the statute would not 
arise in the case of a fraud concealed, until a reasonable 
opportunity had been given of discovering that fraud. The 
statute, to make that plain, has enacted in express terms 
that “in every case of a concealed fraud the right of 
any person to bring a suit in Equity for the recovery 
of any land or rent, of which he or any person through 
whom he claims may have been deprived by such fraud, 
shall be deemed to have first accrued at, and not be- 
fore, the time at which such fraud shall, or with reasonable 
diligence might have been, first known or discovered ” (6). 
Now the same statute has the usual provision as to lunacy 
suspending the operation of its general enactments during 
the disability; so that the lunacy of a disseised person, at 
the time of his being disseised, takes the case out of the sta- 


(a) 3 Hare, 26. (b) 3&4 W. 4, ¢. 27, 8. 26. 
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tute, and he has the protection of the lunacy during the 
period that it may subsequently exist. If, therefore, a 
Plaintiff in this Court relies upon lunacy, or successive 
lunacies, to prevent the bar of the statute, that is an intelli- 
gible ground on which relief may be given, upon a totally 
different provision of the statute from that which relates to 
concealed fraud ; but if a Plaintiff comes to this Court, 
not on the ground of lunacy, but alleging that his prede- 
cessor in title or himself was or is in such a weak or infirm 
state of mind, that there was no possibility of his discover- 
ing a fraud committed upon him, that is a very different 
foundation for the claim; and, I apprehend, that it would 
be extremely difficult to contend, upon that ground, that 
the fraud could not have been discovered with due dili- 
gence. It appears to me difficult to maintain that there 
is any middle course. The Plaintiff, in such a case, must 
prove that the unsound state of mind on which he relies 
was absolute lunacy. If he proves anything short of that, 
I ask, how is it possible for this Court to determine, not 
whether there did exist such an unsound state of mind as 
to entitle the Plaintiff to have the benefit of those clauses 
of the statute which relate to lunacy, but whether there 
existed a state of mind not wholly unsound, but with only 
such a glimmering of sense in it as to disable the party from 
availing himself of the protection of the statute as being of 
unsound mind, and yet to entitle him to say, “1 was of 
too unsound a mind to discover this fraud, and therefore 
the fraud was a concealed fraud against me.” The case 
would be one of extreme nicety, and excessively difficult to 
adjust, and, I apprehend, the Court would hesitate very 
much, and be long in coming to the conclusion, that a man 
whose mind was not so unsound as that he could avail him- 
self of that portion of the statute that would protect him on 
the ground of lunacy, could be just of that degree of intel- 
lect, that, being incapable of acting for himself, he should be 
relieved by this Court against his own act done long ago, 
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because he was in a condition in which it could not be sup- 
posed possible that he should exercise such a reasonable di- 
ligence as might have discovered a fraud then committed 
upon him. The Court must arrive, I think, at one of two 
conclusions, either that the man was absolutely insane, or, if 
he had his reason, then, I think, the Court must hold, that 
he is not protected in respect of his condition of mind 
against the effect of the Statute of Limitations. The capa- 
city or power of mind of every person may be said to differ 
more or less. But, unless the Court is prepared to weigh, 
for example, the capacity of a female’s mind with respect to 
any similar arrangement affecting her interests, and the pos- 
sibility of her forming a correct judgment on the subject; or 
to estimate in such a case the state of mind of an unedu- 
cated clown, and his opportunities of obtaining advice on 
the subject, and thus to open a field of the most wide and 
vague inquiry in every case, the only alternative, as it ap- 
pears to me, is to hold the broad view, that, unless a Plain- 
tiff is in such a condition of mind as to be protected by the 
previous exemption in the statute on the ground of actual 
lunacy, the condition of his mind will not protect him, and 
he will not be considered by the Court to be a person inca- 
pable of using that diligence, which all persons who can 
obtain advice can use, namely, such diligence as to enable 
him to sue for and to recover his rights. 


I have considered this point a good deal before coming to 
this conclusion. Possibly a case may occur, in which there 
may be such a degree of imbecility of mind, not amounting 
to lunacy, as to make it a question of considerable import- 
ance and difficulty for the Court to determine. Without 
now saying what the result of such a case might be, I only 
state this to be my view of the general principle applicable 
to it. Even if William Manby’s case were different from 
what it is, I am bound to say, with regard to it, I do not 
think it possible for the Plaintiff to make out anything con- 
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cerning his mental condition differing from what is stated 
in the Plaintiff’s own bill; and according to that he was a 
man of dull mind; but to say he was in such a state of mind 
that he could not employ an attorney, or had not that de- 
gree of mental capacity, which with any reasonable dili- 
gence, during the twenty-nine years for which he lived after 
this transaction, would have led him to set aside this trans- 
action if fraudulent, I think, is a proposition that it is im- 
possible to maintain. My opinion is, that the Plaintiff has 
not proved that any fraud was committed; and further, 
that, if he had proved such a fraud as was alleged to be con- 
cealed, there was no concealment, for it is not shewn that 
William Manby was in such a state of mind that he could 
not have discovered the fraud. The hopeless part of the 
case, from the first, was the allegation of there being a con- 
cealed fraud in obtaining an agreement of compromise 
which was made a rule of court, was entered into after the 
jury were sworn, and was made in open court, and which, 
on the face of it, stated all that was to be done, namely, 
that 1500/. was to be paid to the attorney for his costs, 
which was done; that 3001. a-year was to be paid to the 
claimant, which was done; which certainly did not state that 
the attorney was to have 100/. a-year out of the annuity of 
3000. (but that circumstance is not brought home to the 
knowledge of Bewicke and Crastev); this document having 
been afterwards dealt with in many different ways, deeds 
having been executed in pursuance of the arrangement, 
bargains and sales enrolled in this Court; the subject mat- 
ter of the agreement having been disposed of over and over 
again, wills having been made by the supposed defrauded 
parties on the footing of the agreement, under which their 
families have had benefits, and those wills having been 
acted upon ever since :—to say now that all these proceedings 
were frauds, which were concealed from one of the parties 
to the agreement, because he and his descendant, though 
not insane, had not capacity of mind to discover the frauds, 
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seems to me one of the strongest, and, | may venture to 
add, one of the strangest propositions that I have ever heard 
asserted in a Court of justice. 


There is another observation, which was made in the 
argument for the Plaintiff, which I ought to notice in 
justice to the Defendants, as I have not heard their counsel. 
The counsel for the Plaintiff have said, that, whatever may 
be the result of the principles of law in this case with 
reference to the staleness of the demand, at least the 
persons in possession of the property have now learnt that 
they are not the rightful owners, but that one who is 
languishing in poverty has been deprived of his inheritance 
by those who have preceded them; and that, at all events, 
if they still enjoy the property, it must be with the con- 
sciousness that they are in the enjoyment of what does not 
belong to them. I beg to say, that I do not take at all that 
view of the case. I will even assume, for this purpose, that the 
document now discovered, the certificate of the marriage of 
a William Manby with an Ann Stote, would have persuaded 
a jury, or ought to persuade me, that the pedigree of the 
Plaintiff, as heir of Dorothy Windsor, has been established ; 
and I think I may go so far as to say that it considerably as- 
sists the present Plaintiffin making out his alleged pedigree. 
It would not be right to say, that it establishes that 
pedigree without having heard the counsel on the other 
side. I cannot say that I have come to any conclusion 
upon it, and it 1s not necessary for me to do so, because 
that document, which would be the only document that 
ought to have had weight with Bewicke and Craster, in 
considering the case with reference to a compromise, was 
not before them when the compromise was made. What 
then is the result? It is simply this, that those who in the 
year 1780 had possession of the property, who had been in 
such possession for twenty-three years, find an obscure 


claimant rising up, who was incapable in their judgment of 
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establishing his case, and who, to the best of their judg- 
ment, was not a legitimate descendant of the lady from 
whom the property was derived; they at that time entered 
into a compromise with him and his attorney who repre- 
sented him; they gave him a considerable sum of money, 
and liberated him from the payment of all costs; and they 
agreed to pay him 300I. a-year in respect of his claim, 
which, as it seems to me, was then a claim of an extremely 
doubtful character. What would any one have said of 
them, if, after having entered into that contract, they had 
discovered by some accident clear and convincing proof of 
the bastardy of the claimant, and had thereupon taken 
proceedings to recover back that which had been paid as 
the consideration for the relinquishment of the claim. If 
they had discovered conclusive proof of the claim having 
been fabricated, no doubt a moral right would have arisen 
in them to rescind the contract. But, to take the case 
simply of discovering additional evidence, each party 
believing at the time that the claimant had produced the 
best evidence that could be produced of his right, one party 
being of opinion that such evidence, though it had satisfied 
one jury, might fail to satisfy another, the other party 
being of opinion that there was no case at all that in fact 
ought to have satisfied any jury; that they then came to a 
deliberate and solemn engagement, and the Defendants in 
that litigation purchased the right of the Plaintiff for a 
considerable sum of money—what, I say, would have been 
said of those Defendants, if afterwards, on a discovery that 
the evidence was different from that which they expected, 
and that they in truth had spent some 60002. or 70002. for 
the purchase of that which was not worth one farthing, 
imasmuch as the Plaintiff had no right at all, they had 
sought to set aside the contract? Nobody can say that such 
a proceeding would not have been extremely immoral in 
every sense. It appears to me that the ancestors of the 
present Plaintiff, by that compromise, acquired a large 
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benefit on very slender evidence; and that they held and 
enjoyed it for a long period of years, without any question 
being raised in respect of it, and, so far as I can see, without 
their having any possible means of establishing their case 
to the satisfaction of any jury, beyond what I have described, 
which was of an extremely doubtful character. Iam there- 
fore of opinion, that no principle of morality or of justice 
now requires that a contract of that kind should be 
rescinded at this interval, of some seventy-five years since 
the period when it was fairly, and as I believe honourably, 
entered into on both sides. I cannot come to any other 
conclusion; and I conceive that the present Plaintiff has 
been very unfortunate in attempting to set up claims of 
this very stale character after a contract had been thus con- 
cluded, and without any shadow of pretence that I can see 
for casting imputations on persons long since in their 
graves, which can hardly rest with them, but which must 
affect the character of every one who has been concerned 
from that time to the present in the preparation of deeds, 
assurances, wills, and other documents under which this 
property has been dealt with. So far from feeling that this 
is a case in which the statute has operated as any hardship 
to the claimant who fails in his litigation, I think it is just 
one of the cases which shews how beneficial this statute is, 
and how undesirable it is, even for claimants themselves, 
that they should nurture these strange and vague expec- 
tations eighty or ninety years after the supposed right 
which they claim first accrued, and when they find them- 
selves, by the prodigality of those who have preceded them, 
deprived of the fruits reaped by their ancestors from the com- 
promise of a litigation concerning such supposed rights; and 
that they should set up these stale and antiquated demands, 
and attempt to establish them in a manner so utterly reckless 
as in this case, by charging wholesale fraud of the grossest 
and most revolting character ; whereas, when the matter is 
sifted, and the Court can fairly place itself in the position 
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| in which these parties were placed in the year 1781, which 
‘it seldom has the advantage of doing so completely as in 
(this case, the transaction, instead of being such as is 
® described, is shewn to be one of the most ordinary descrip- 
} tion in cases of litigation depending on a disputed pedigree. 
| I believe thoroughly that the parties have had the full and 
complete enjoyment of all that was ever contemplated by 
any of them, or by those who acted either on their behalf or 
jin the ratification of their acts. 


The bill must, therefore, be dismissed with costs. 


In THE MATTER oF THEED’S SETTLEMENT; 
In THE Marrer or THE TRUSTEE RELIEF ACT, 


was a petition under the Trustee Relief Act for 
§ payment out of court of a sum of 12511. 4s. 114., being the 


invested in stock and held upon trust for Henry Theed 
| during his life, and upon further trust after his decease to pay 
or transfer all the said stock then remaining unapplied and 
undisposed of under certain previous trusts, unto all and every 


the children and child of the body of the said Henry Theed, 
| in equal shares and parts, at their respective ages of twenty- 


her eldest or only son) in eqn shares at their respective 
| a vested interest on all the? 
| die before the period of division. 


| é ¢ Deg ot 78 


D 


Bee Len f— wv, iS eet eke area bg £ SSS 


‘ balance of the proceeds of the sale of land directed to be 4 
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Settlement— 
Construction-— 
Vesting— 
Younger Chit- 
rN. 

A limitation 
by settlement 
of a fund 
vested in trus- 
tees, upon 
trust, to pay 
the income 

to M. for life, 
and at her 
death ‘to 
pay or transfer 
the capital to 
all her chil- 
dren (except 


ages of twenty-one years,” confers 
Childien’ of M. who attain twenty-one, although they may 


| A younger son attained twenty-one, and then became the eldest by the death of his 
_ elder brother before the period of division ;—Held, that, as there was no reason shown by 
\ the settlement for excluding the eldest son, such as his accession to another estate, the 
share that was vested in the younger son was not devested by his becoming the eldest. 
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one years. And if no such child should live to attain that 
age, then upon trust to pay the clear yearly dividends of 
the said stock unto Mary Ann Macaulay, sister of the 
said Henry Theed, during her life, for her own use, benefit, 
and disposal; “ And at her decease to pay or transfer all 
the said then remaining stock unto all the children of the 
said Mary Ann Macaulay (except her eldest or only son) 
in equal shares and parts, at their respective ages of twenty- 
one years; and if there should happen to be only one such 
child, and that child to be a son living at the death of the 
said Mary Ann Macaulay, then and in such case to pay 
or transfer all the said stock then remaining unapplied and 
undisposed of for the purposes aforesaid, unto all the 
children of George Mackenzie Macaulay, the husband of 
the said Mary Ann Macaulay, by Ann his first wife, that 
should be at that time living, share and share alike.” 


There was no provision made by this settlement for the 
eldest or only son of Mary Ann Macaulay, nor did it shew 
any reason for excepting such son from the benefit of 
this trust. 


Mary Ann Macaulay had five children, all of whom 
were living at the date of the indenture of settlement, viz. 
three sons, George, William, and Urry, and two daughters. 
William died in her lifetime an infant aged thirteen years, 
and intestate. Her other children all attained twenty-one 
in her lifetime, and survived her. 


Mary Ann Macaulay died in 1847 ; George (her eldest 
son) in 1854, and Henry Theed in 1856, without issue. 


The daughters now presented petitions to have the con- 
struction of the settlement declared as regarded the division 
of the fund in court, and for payment of their shares. 


=a 
= 


CASES IN CHANCERY. 377 


Mr. 7. Stevens for the petitioners :— 1857. 
—_——- 

Upon the true construction of the settlement, the peti- Rdg 

¢tioners are entitled to the whole of the fund in question in S#™E®MENT. 

| equal moieties; for George was excluded as being the eldest Argument. 

/son, and Urry as being the eldest son living at the death 

+ of Henry Theed, the surviving tenant for life. And William, 

7 who died an infant and in the lifetime of both tenants for 


> life, could take no vested interest. 


| Mr. Faber, for Urry Macaulay, contended that he was 
' entitled to share equally with his sisters in the fund. 


His eldest brother George had attained twenty-one ; 
) George, therefore, and George only, was excluded by force of 
i the clause “except her eldest or only son.” 


But if that was not the time for ascertaining who was an 
eldest son within the meaning of the clause of exclusion, 
i the question must at least be set at rest at the death of 
| Mary Ann Macaulay, as was clear from the terms of the 
- gift over; and at her death Urry was still a younger son. 


He cited Matthews v. Paul (a). 


~ Mr. Vaughan Johnson, for the trustee, submitted, 
iwhether William M. acaulay, who died an infant in his 
. mother’s lifetime, and was not represented, did not take a 
vested interest in the fund ; and cited Gordon v. Raynes (b), 
‘Gordon v. Levi (c), and Butcher v. Butcher (d), to shew 
‘that where there is in a settlement a limitation to trustees, 
upon trust to pay or transfer to all children equally at 
“twenty-one, or to all except an eldest son at that age, the 
shares vest as the children come into existence, subject only 
to be varied in amount by the births of future children (e). 


(a) 2 Wils. C.C. 64; 3 Swanst.328. (d) 9 Ves. 382. 
(b) 3 P. Wms. 137. (e) Per Lord Eldon in But- 
(c) 1 Amb. 364. cher v. Butcher, 9 Ves. 382. 


March 9th. 


Judgment, 
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The rule which postpones vesting till twenty-one, whe 
there is no gift of the fund except what is contained | 
the direction to pay at that age, was applicable to will 
whereas this was a settlement; and even in the case | 
wills, that rule had been held inapplicable where a tru 
intervened, and where, as here, the limitation in questic 
was preceded by estates for life. . 


The absence of any provision for the event of there beir 
no child of Mary Ann Macaulay, was accounted for, 
children in existence, though under age at the date of tl 
settlement, were intended to take an immediate vest 
interest. 


Mr. T. Stzvenz, in reply, ated Hynes v. Redington (a). 


The Vicz-CH4NC#LLOR reserved judgment. 


Vice-CHAascetiog Ste W. Pace Woop :— 


Two questions were argued in this case :—First, wheth 
the infant child whe has died, and whose representative is n 
before the Court, acquired a vested interest ; and second] 
whether the son, who, at the death of his mother the tena 
for life, was the second son, but has since her death becon 
the eldest, is an eldest son within the meaning of the e 
ception. 


With respect to the first question, I think that tl 
gift vested in those children who attained twenty-one, ar 
in them only; and therefore I do not consider it necessat 
that the representatives of the deceased child, who died < 
infant, should be before the Court. 


(a) LL & G. temp. Lord Plunkett, p. 33. 
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It is now settled by authority, that a gift, by a direction 
to pay and divide merely, does not of itself imply that the 
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subject of the gift is not to vest until the period of division. gerrremenr. 


The question in all such cases is, whether the period of 
division is postponed on account of previous interests in the 
fund, which are given to other persons in the meantime, or 
on account of some qualification attached to the donee. 
In the former case, the deferred interest vests upon the 
death of the testator, or the execution of the settlement, as 
the case may be; in the latter, it is contingent. In Leeming 
v. Sherratt (a), Vice-Chancellor Wigram examines the 
authorities, which lead to this result. In this case, if the 
direction had been, at the death of the tenant for life, to pay 
and divide the fund to and among the other cestui que 
trusts simply, their interests would have vested on the 
execution of the settlement, or on their respective births, if 
born afterwards, because the postponement of the division 
would only have been on account of the life interest 
previously given; but the superadded words, that the 
division is to be on the children attaining twenty-one, have 
no reference to anything excepting their personal qualifica- 
tion by arriving at that age. Scottv. Bargeman(b) and Skey 
v. Barnes (c), in which the former case is approved, are 
authorities that a gift in such terms is contingent until the 
legatees attain twenty-one. 


With regard to the second question, it appears that 
Mary Ann Macaulay left two sons who both attained 
twenty-one, and a share of the trust fund vested in the 
second; and then, the elder of these two sons having died 
before the time for payment, though not before the vesting 
of the share of the second son, a question has arisen whether 
or not the second son has become the eldest within the 
meaning of the exception in this settlement. The obser- 


(a) 2 Hare, 14. (6) 2 P. Wms. 68. (c) 3 Mer. 335. 
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vations of Sir Thomas Plumer in Matthews v. Puul (a) 
were made with respect to limitations in a settlement. Ifa 
provision is made for the eldest son, and then other benefits 
are given to the younger children, the intention is taken 
to be, that the person who becomes entitled to the pro- 
vision intended for the eldest son shall not take any part of 
the benefits provided for the younger children, although, at 
the time when such interests vested, he was one of such 
younger children ; and, conversely, it is held that a younger 
child who becomes the eldest, although strictly excluded 
from sharing in the benefits provided for younger children, 
yet if he does not take the provision made for the eldest 
son, by reason of its having been disposed of by his elder 
brother in his lifetime, is not treated as the eldest son, so 
as to be excluded from taking his share with the younger 
children. 


But there is nothing on the face of this settlement to 
shew for what reason this exception, excluding the eldest 
son, was made, and therefore the question must be deter- 
mined by the period at which the interests vested. In 
Matthews v. Paul (a), Sir Thomas Plumer held that the 
gift was not vested until the younger child became the 
eldest, and he then said, what was the key to his whole 
judgment, that, in gifts to classes, the period of vesting was 
to be taken both for the purpose of ascertaining the class 
and also for the purpose of exclusion; and upon that 
principle he held that the younger son, who had become 
the eldest, was excluded. In Livesey v. Livesey (b) it was 
held, that a younger son who had become the eldest was 
excluded by a similar exception, although in that case a 
small legacy only was given in the beginning of the will to 
the eldest son, because he would have a handsome provision 
from another source. The eldest son obtained this pro- 


(a) 2 Wils. C.C.64; 3 Swanst. 328. (6) 2H. L. Ca. 419. 
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vision and died, having disposed of it; and the younger 
son, at the time when he became the eldest, had not taken 
any of this provision, and therefore an attempt was made 
to obtain for him a share of the residue, which was given 
to the children of H. the mother of the claimant, except 
her eldest son or such of her sons as should by the death of 
an elder brother become an eldest son, it being the testator’s 
will that the son who was or should become an eldest son 
should not be entitled to take anything under that bequest. 
But the Court held, that, although there was provision made 
from another source for £.’s eldest son, and the claimant 
took no part of that provision, yet that such provision was 
not the reason for the exclusion, for, by a subsequent clause 
in the will, the eldest daughter was also excluded, and the 
clause of exclusion in the will had no reference to the fact of 
the person to be excluded taking other property, and there- 
fore the period of vesting was alone to be regarded, a prin- 


ciple of construction which had an unfortunate effect for the 
interest of the younger son in that case. But if the Court 


had thought that the reason for the exclusion was that the 
elder son took some other estate, they would probably have 
come to a different decision. 


In this case I have nothing to lead me to a conclusion 
except that the settlor has thought fit to exclude the eldest 
or only son. All the younger children except William took 
vested interests; and I am therefore of opinion that, Urry 
having a vested interest, it was not devested in consequence 


of his becoming the eldest son. 


Therefore, the fund is divisible in thirds among the 


surviving children. 


VOL. III. CC 1rd. 
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May st, 2nd, H. v. W. 
4th, & 7th. 
Husband and Y an antenuptial settlement, dated in 1835, the in- 
ree tended husband, with the privity of his intended wife, 
Pages covenanted, for himself, his heirs, executors, and adminis- 
of the Law.  trators, with the trustees of the settlement, to convey to 
aie them any freehold or leasehold hereditaments to which he 


Any agree- : : ¥ 

ey gene be. might become entitled under the marriage settlement of 

heed ae his father; and it was declared, that they should stand pos- 
arriage, i 

ae con- sessed therof, upon trust, to sell the same as therein men- 
emplates a ; 

voluntary se’ tioned, and to hold the proceeds of such sale upon the 


arati f : é pets 2 
husband end usual trusts to invest the same, and during the joint lives 


wife, is voidas of the intended husband and wife, “if she should so long 
contrary to 4 2 


the policy of continue to live with him, and should not live separate and 
the law. 
Byan ante- — ; 
nuptial settle’ income thereof to her for her separate use, without power 
ment, pro- te é 5 2 
perty ofthe Of anticipation; and from and immediately after the de- 
husband was : CC te Op (bo 
limited during CCAS? of either of them, “or in the event of the said in- 
the joint lives tended wife living separate and apart from her said in- 
of himself and : 
the wife, “if tended husband through any such fault as aforesaid, then, 


she should so - 3 3 : 
long continue from andimmediately after the happening of such an event, 


to live with vue) : Fie ha 
een upon trust,” to permit the survivor, in case of death, and 


ehenld not the intended husband and his assigns, “in the event of the 
ive separate ce o rere “ : 
and apart from Said intended wife so living separate and apart from him as 


him through sy 03 : : : 
a fault o¢ aforesaid,” to receive the income for the rest of his or her 


pee ate life. And from and immediately after the decease of the 
rust for = 3 ‘ : 
separate use of Survivor of them, the intended husband and wife, “or in 
the wife, with- Ae 4 
out power of the event of her living separate and apart from her said 
ee ae then intended husband through any such fault as aforesaid, 
oe of i then,” as to all the trust property, upon trust for the chil- 
er, “orinthe 

event of the wife living separate and apart from ber husband through any such fault,” for 
the survivor, or for the hushand, as the case might be; and after the death of the sur- 
vivor, ‘‘orin the event of the wife living separate and apart from her husband through any 
such fault as aforesaid,” for the children of the marriage:— Held, that the limitations over 
upon the separation of the wife and husband were void as contrary to the policy of the 
law; for such a limitation in favour of the husband, if valid, would be a direct inducement 
to permit a state of separation, capriciously commenced by the wife, to continue. 


‘ 2 2g J a eas oe 3 By 6 « Co 
peeps « tice IS7OCR. I by 


apart from him through any fault of her own,” to pay the 
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dren of the marriage, as the intended husband should ap- 
point, and in default in trust for the children of the mar- 
riage as tenants in common equally. 


The marriage was solemnised, and there was issue of it 
two children, who were infants. 


The wife left her husband in 1838, and continued thence- 
forward until his death to live apart from him. 


In May, 1851, the husband died. 


The bill in this suit was filed on behalf of one of the 
ii infant children against the widow, and the trustees of the 
8 - settlement, and the other child, to have the trusts of the 
; settlement carried into execution. 


The question was, whether the widow was under the cir- 


9 cumstances entitled to a life interest in the property. 


The case was heard in private, but the judgment, not in- 
4) volving any statement of the evidence concerning the 
8, separation, was given in open Court. 


Mr. Rolt, Q. C., and Mr. Hallett, for the Plaintiff. 


Mr. Willcock, Q. C., and Mr. Roche, for the trustees and 
the other infant child. 


Mr. Daniel, Q. C., and Mr. Greene, for the widow. 


| Mr. Cairns, QC. and Mr. Deere Salmon, for other 
‘S| parties. 


z 


Vick-CHANCELLOR SIR WiLLIAM PAGE Woop:— 


In this case I have come to the conclusion, that the 
Cro 
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Argument. 


Judgment, 
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limitation in the settlement, upon which the question has 
arisen, is inconsistent with the policy of the law. 


It is not necessary to have the doors of the Court closed, 
because I shall not enter into the painful parts of the case, 
and therefore the public may be admitted. 


[His Honour stated the effect of the settlement. ] 


The limitation over in favour of the children, after the 
decease of the survivor, or in the event of the wife living 
apart from the husband, is not very artistically framed. 
Of course, that could not be intended to be in derogation 
tu the life interest given to the husband, supposing it was 
a limitation that the law would allow; but the intention 
was, that the property should go to the children on the 
death of the husband, in the event of her living so separate 
and apart. 


The first thing I observe is, that there is a distinct limit- 
ation, during the joint lives, to pay the income into the 
proper hands of the wife, but with a condition attached to 
the payment, “if she shall so long continue to live with 
him, and shall not live separate and apart.” Therefore, if 
that condition be invalid, and one that the policy of the 
law will not admit, the trustees are bound to pay the 
income to her during their joint lives freed from the condi- 
tion. ‘The case is stronger on the subsequent limitation. 
{t stands thus:—After the death of the survivor, or if this 
vent shall happen, the trustees are directed to pay over 
the whole fund in the event of the death of one to the sur- 
vivor, or in the event of such a separation to the husband. 
Those are two distinct limitations, one of which I take, for 
the reasons [am about to assign, to be inoperative, as be- 
ing contrary to the policy of the law; but the other, being 
a good limitation and entirely distinct, might take effect, 
while the alternate one might fail. 
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As to the policy of the law, the difficulty of the case 
is this:—If the limitation over had been on the wife 
committing adultery, I apprehend it would be impos- 
sible to say that such a limitation would be contrary 
to law. The Statute of Westminster has provided, that, 
in such cases, a wife shall forfeit her dower; and’ any 
objection founded upon the circumstance that the event 
upon which the limitation over is to take effect, is the 
commission of an illegal act, would be well answered 
by the argument which was used with reference to the 
condition in this case, namely, that it would not be m- 
politic, because it would only have a tendency to secure 
the due observance of conjugal duties. It is probable, 
as suggested, that some reason personal to the husband 
rendered it unsuitable to trust him with the whole income; 
and it has been argued, that, as it was thus necessary to 
limit the whole income to the intended wife for her sepa- 
rate use, it would be unreasonable that she should take 
the whole income if she were living apart from her hus- 
band and family, and that the purpose of the conditional 
limitation was to prevent this. But, whatever the object 
was, the effect is, that, in any event, upon her living apart, 
by her fault, the income would go to the husband. It is dif- 
ficult to distinguish that from the case of Cartwright v. 
Cartwright(a). It was argued by the counsel for the widow, 
that it could not be the meaning of the settlement, that 
the husband might make the house intolerable to the wife, 
but that, if he did not proceed to such a length as to give 
her a lawful reason for absenting herself, the limitation 
over would take effect if she left him. I concur, however, 
in the view supported by the other side, that, leaving the 
husband without fault on the part of the wife, could only 
mean the separating for lawful reasons, which would en- 
title her to a divorce a mens& et thoro, as for maltreatment 
or for adultery on the part of the husband. 


(a) 4 D. G. Mac. & G. 982. 
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It is important to observe, that it is a limitation for the 
benefit of the husband if the wife lives apart from him 
through her own fault. You cannot say, if she leaves him 
without reasonable cause. The law does not recognise 
such a state of things. The wife cannot separate fron her 
husband. The husband has a right to insist on the pre- 
sence and the enjoyment of her society, and the law recog- 
nises no such thing as the wife living separately without 
lawful cause. The consequence then of holding this to be a 
good limitation would be, that it might induce the husband, 
if the wife left him through her own fault, to consent to 
her continuing to live apart from him, in order that he 
might be able to appropriate the life income, and for this 
reason he might refuse to take steps to enforce the restitu- 
tion of conjugal rights. The policy of the law in such 
cases, for very good reasons, endeavours in the very highest 
degree to secure the observance of conjugal rights, as is shewn 
by Westmeath v. Westmeath(a), and other cases of that class. 
According to that policy, nothing can be permitted which 
contemplates the future separation of the husband and 
wife, where no just cause has been given to the wife for 
such separation, unless it be with the husband’s consent. 
This case is really similar to Cartwright v. Cartwright, 
where there was a limitation by the husband’s father for the 
separate use of the wife for life——probably for the same rea- 
son that may be suspected here, namely, that it was not 
thought right to trust the husband with the disposal of the 
property. In that case, as here, there was annexed to the 
limitation for the separate use of the wife a proviso, that, 
in case a separation should take place by reason of dis- 
agreement or otherwise, the fund should go over to the 
husband. In this case, the separation contemplated might 
take place, not solely on account of criminal conduct on 
the part of the wife, but simply from her caprice in leaving 
the husband; and in either event, if such separation should 


(a) | Dow & Clark, 519. 
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continue, the husband is to enjoy the income of the pro- 
perty. The condition of separation can only exist by his 
consent and agreement; and I am unable to distinguish 
this from the case of Cartwright v Cartwright. 


I have carefully read over the case of Egerton v. Lord 
Brownlow (a), which must be now a leading authority on 
questions relating to conditions; but without calling in aid 
any of the principles, which were pushed to a considerable 
length by that decision, it seems to me to be decided, that, 
by the policy of our law, no state of future separation can 
ever be contemplated (during the existence of coverture) 
by agreement made either before or after marriage. It is 
forbidden to provide for the possible dissolution of the 
mairiage contract, which the policy of the law is to pre- 
serve intact and inviolate. 


I cannot look on this limitation for the benefit of the 
husband in the event of the wife leaving him without 
cause, as otherwise than contrary to the policy of the law; 
because it would give to the husband a benefit by waiving 
his marital right, which, in the event of the wife leaving 
him capriciously, might induce him to consent to a con- 
tinued separation, in order that he might enjoy this pro- 
perty instead of enforcing those rights which the law 
requires him to enforce, to preserve intact the marital con- 
tract. 


The decree will be to carry into effect the trusts of the 
settlement; and there must be a declaration that the limit- 
ation over, in the event of the wife living separate and 
apart from her intended husband through any fault of her 
own, is void; and that the limitation to the survivor of the 
husband and wife took effect upon the death of the hus- 
band. 


(a) 4H. L. Ca. 1. 
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When Plain- 
tiffs right to 
relief at the 
hearing is 
clear assuming 
the title stat- 
ed by his bill, 
Defendant, by 
his answer de- 
nying that 
title, is, in 
certain cases, 
protected 
from dis- 
covery. 

Thus, ina 
suit to re- 
strain an 
alleged in- 
fringement of 
a patent, the 
Defendants by 
his answer 
denying the 
fact of in- 
fringement, 
is protected 
from making 
any discovery 
immaterial 
to that ques- 
tion, and 
which when 
that question 
is decided 
would be 
given under 
the decree. 


And it is 
not necessary 
to set up a de- 
fence of this 
nature by 
plea. 
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DE LA RUE vw. DICKINSON. 


r . . 
it HE bill sought an injunction to restrain an alleged in- 
fringement of the Plaintiff’s patent for the manufacture of 
envelopes by means of machinery. 


The Court, on a motion for an injunction, directed an 
action, which was tried, and resulted in a verdict for the 
Plaintiff, reserving certain questions of law. 


In the meantime, the Defendants had put in an answer 
to the Plaintiff’s interrogatories. 


Those interrogatories sought, amongst other things— 


An account of machines in the Defendants’ possession, 
and a discovery from whom the same were procured, 
and whether they were purchased or hired, and, if pur- 
chased, as to the consideration for such purchase. 


An account of envelopes manufactured by any magehine 
used by the Defendants, and a discovery to whom such 
envelopes had been sold. 


An account of the sales of such envelopes, and of the 
quantity of envelopes sold by the Defendants. 


An account of the profits made by the Defendants by the 
use of the machines used by them; a discovery as to 
the stock of envelopes now in the possession of the 
Defendants manufactured by the said machines. 


And an account of the sums of money received by and 
due to the Defendants for envelopes so manufactured. 


The Defendants, by their answer, admitted that they 
had in thet possession certain machines, which had been 
AA gp MAD ORAP ref 
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used by them in the manufacture of envelopes; and that 1857. 


they had manufactured and sold large quantities of envelopes pp 1, ee 


by the aid of such machines. But they denied that such p70. 


machines, in principle or action, resembled those described ; 
Statement. 


in the Plaintiffs specification. And, therefore, submitted x Lernpit oe: 


that they were not bound to answer the matters inquired io : 

after, as mentioned above. LS 4S 
The Plaintiff took eight exceptions to the answer. The ee 

first seven referred to the interrogatories above mentioned ; 7 is 


the eighth to the concluding interrogatory as to letters fier Ua date 

and documents, as to which the answer was clearly insuffi- J lt LE Fo: 

cient. Kteice LC 9 by 
a SHE. Gaon 

Mr. Fooks, in the absence of Mr. Rolt,Q. C., forthe Plain- 4 Rnieue 

tiff; contended, that if the defence were simply no infringe- = — 

ment, it should have been set up by plea, not by answer; wv Che 

and the Defendants, having elected to answer, were bound Re /Se | 

to answer fully. vi 


Mr. Cairns, Q. C., and Mr. Hawkins, for the Defendants, GiLad 
adverted to the inconvenience, not to say impossibility, in ae / 
patent cases, of raising a defence of this nature by plea,and wei y Shi, 
asked the Court to order the exceptions to stand: oxen until A ae Ls 
the hearing, as had been done by the Lords Justices in two 

recent and unreported cases, viz. Clegg v. Edmondson (a), 

and Greaves v. Neilson. The discovery sought was wholly 

immaterial to the Plaintiff’s title; the Defendants denied — 

that title. If the Defendants were right, the discovery sought 

would be simply useless; if they were wrong, it would be time 

enough to grant the discovery when the Plaintiff's title had 

been established. 


Mr. Daniel, Q. C., as amicus curie, stated that the Lords 


(a) Originally heard at the versed by the Lords Justices, see 
Rolls, 2 Jur.. N.S., 824, but re- 31d. 299. 
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Justices had recently acted upon this principle in other 
cases, ¢. g. in Swinburn v. Nelson (a). A usual form of 
order with their Lordships was this: Let the Defendant 
have a month to answer after judgment at law. 


Mr. Fooks, in reply, contended, that if this mode of an- 
swering were allowed, an executor, Defendant to an ad- 
ministration suit by a creditor, might simply deny that the 
Plaintiff was a creditor, and by that same denial protect 
himself from making any further discovery. At any rate, 
in all patent cases it would be useless, in future, to file any 
interrogatories at all. 


VicE-CHANCELLOR Sir W. Pace Woop:— 


The general question, viz. whether the Plaintiff is en- 
titled to have an answer from the Defendants as to the mat- 
ters comprised in the first seven exceptions, is one of very 
considerable importance. 


The rule on which the Plaintiff relies, that a Defendant 
electing to answer must answer fully, is, no doubt, a rule 
sufficiently well established, and one which, as Mr. Fooks 
contends, has been acted upon in many cases with extreme 
rigour. 


But the ground upon which that rule has always been 
based is this, that, even if the discovery should prove im- 
material to the Plaintiff’s title—as would clearly be the 
case in the present instance—still it may be important to 
the Plaintiff to have every information bearing upon his 
rights in this Court. 


(a) Not reported. 
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In a patent case, if the Plaintiff once establishes the fact 
of infringement, his right to a decree involving full disco- 
very of all matters in the nature of those here inquired af- 
ter, is clear ; everything therefore shewing, or merely tend- 
ing to shew, the fact of infringement, must, of course, be set 
forth in the answer, to the full extent of the interrogatories. 


But here, all the discovery required by the interrogatories 
in question asswmes the fact of infringement, and will be 
obtained under the decree’ at the hearing, as a matter of 
course, provided the fact of infrimgement be then established. 
While, on the other hand, if that fact be not established 
at the hearing, the whole of the discovery required will be 
utterly immaterial, and very expensive to all parties, in- 
cluding the Plaintiff. 


It is true, that the Defendant might have protected him- 
self from putting in an answer, by a plea denying the fact 
of infrmgement. But the question is, whether he was bound 
so to plead; and I am of opinion, that, even if such a plea 
were practicable, he was not so bound. 


It was argued, that, if this mode of answering be allowed, 
it will be competent to an executor defendant to an ad- 
ministration suit by a creditor, to deny by his answer the 
fact that the Plaintiff is a creditor, and by that bare denial 
to protect himself from the necessity of making any further 
discovery. But, in a creditor’s suit, there are many inter- 
mediate steps which it may be necessary to take, as to all 
of which an answer may be material. It may be necessary 
to have a receiver appointed, or to obtain an order for pay- 
ment of money into court, or to take other similar steps. 
In a suit like the present, there is nothing of this sort. And 
it is clear, that the right course in such a case is that 
adopted, as Mr. Cairns assures me, by the Lords Justices,— 
although I do not find any actual report upon the subject,— 
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and reserve this question until) the Plaintiff’s right has been 
established at the hearing, 


If, at the hearing, the Plaintiff’. title to an injunction is 
clearly established, he will then be as clearly entitled to the 
whole of this discovery under the decree. But, even in that 
case, an answer will not be necessary, because, without an 
answer, the Pizintiff will obtain al] he seeks, in the ordi- 
nary course of the inquiry in chambers. 


If, at the hearing, his right is not clearly established, then, 
as I said before, the discovery sought will have been simply 
useless, 


In this respect, Clegy v. Edmondson (a) is a case clearly 
in point; for, in that case, according to the final decision of 
the Lords Justices, the Plaintiff failed to establish his title. 
Consequently, had the discovery been granted in the earlier 
stage of the proceedings, the whole would have proved sim- 
ply useless. 


Equally in point are Lord Cottenhom’s observations in a 
case which came belore him on this subject (b), where he 
says, “lf a bill is filed by a person as a creditor, and he ' 
asks for all the title deeds of the real estate, is the Plaintiff 
entitled to see the title deeds of a person’s estate because he 
calls himself 2 a@reditor, which the Defendant denies that he 
is?’ Whatever may make out the Plaintiff’s title, he may 
have 4 right to se; but documents not necessary to make 
out the Plaintiffs eauity, he is not entitled to see. And 
the title deeds of the real estate would clearly, in the case 
supposed, be unnecessary for the purpose of making out the 
Plaintiffs equity. 


In the present case, the Defendant may rely either on 


(¢) 2 Sur. N. 8. 299. 
b) Adams +. Fisher, 2 My. & Cr. 526, 545, 546. 
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the ground of principle, or on the ground of immateriality ; 1857. 
and on either ground he is equally relieved from answering. pz zy, Ruy 
Vv. 
; : Dickinson, 
Therefore, as to the first seven exceptions, I must direct — 


: . P Jud t. 
them to stand over until the hearing. The eighth excep- eee 


tion, and the costs of the eighth exception, must be 
allowed. 


STOCKER v. WEDDERBURN. 
June 6th. 


THE Plaintiff, being the owner of certain patents for the Contract to 
manufacture of a material to be used in making bottles and ve fae 


jars and similar articles, was desirous of forming a company ie a ayes 
é > : érJornmance 
to work such patents; and having induced certain persons —Agreement 
Y ; 7 P ay ti 
wuUh negatiwe 
to be promoters of such a company, on the 14th day of [nm Tn. 


March, 1857, at a meeting between such parties, a pre- J“”H10” 


liminary agreement was signed, dated the 10th of March, The Plaintiff, 


c being the 
1857, which was as follows :— owner of cer- 
tain patents, 
entered into 
“Preliminary Agreement. a written 
agreement 
“1, The several persons whose names are hereunto sub- With oh 
f on persons to 
scribed hereby agree to unite as members of a joint stock forma Joint 
F 5 : eps stock Com- 
company, to be established and incorporated with limited pany for the 
* yey purpose of 
liability under the the recent Act. eee 


patents, he 

agreeing on 
his part to sell the patents to the company upon certain terms, and to take all requisite 
measures for obtaining patents in foreign countries, and to give his whole services to the 
company for two years, and to do his best to improve the invention, and to impart such 
improvements to the company :—J//eld, that the plaintiff could not obtain specific perform- 
ance of this agreement against his co-promoters, because, from the nature of his own part 
of the agreement, the Court could not compel specific performance of it by him. 


The difference in the cases where a negative term of an agreement has been enforced by 
injunction, although the rest of the agreement could not have been specifically per- 
forined in equity, is, that the Court could, at any time, upon a breach of any other term 
in the agreement, restore the parties to their former position, or nearly so, by dissolving 
the injunction; but if in such a case as this the Court were to compel the Defendants to 
become a registered company, that could not afterwards be undone, if the Plaintiff were 
to fail in his nart of the arrecment. 


| ps fe rp pain a ee [ exe 
ms. V Be MAG KESET, aa A = Va Pie. S9 ) 


Regret DRG 3 ae phynbDp deca vp. Fofecethe JA#A1€. 1x79 


RACE 0 To ewan BO] b-— “Veh wv. fdieg ttm 0 1G EE 


oe SMChAc: Ob FPDP ——_ Ba ig £Y CIS a SA chek -4b 


STOCKER 
Vv 
WEDDERBURN. 


Statement, 


CASES IN CHANCERY. 


“2. The name of the company is to be, ‘The Patent Cor- 
porated Mineral Company, Limited, or such other name as 
may be agreed. 


“3. The registered office of the company shall be in 
England. 


«4, The objects of the company shall be the manufacture 
and sale of corporated mineral substances of all kinds. 


‘5, The liability of the shareholders shall be limited. 


“6, The capital shall, in the first instance, consist of 
7,0002., divided into shares of 25/. each; but no member 
shall hold less than ten of such shares in the company. 


“7, Any special general meeting of the company called 
for that purpose shall have power, by vote of three-fourths 
of the shareholders present, to increase the capital of the 
company to any sum not exceeding 20,0001. 


“8. The undersigned A. S. Stocker, being possessed of an 
invention for incorporating mineral substances, and having 
already secured Letters Patent for the same for Great 
Britain, France, and Belgiwm, agrees that such invention 
and the said patents shall become the property of the 
company. 

“9. The consideration for such invention shall be as 
follows : 

“A. The said A. S. Stocker shall receive for the same 
the several sums of cash hereinafter provided ; and there 
shall be reserved and made payable to him during the con- 
tinuance of the said patents a royalty of one-eighth of the 
profits which shall be earned by the working of the patent 
process by the company, such royalty to be settled at the 
time of declaring the dividends by the company, and pay- 
able with such dividends and in like manner thereto. 

“B. The several sums of cash shall be paid as follows : 

“€. The sum of 1,000/. out of the first moneys received 


from calls, and within one week after the incorporation of 
the company. 
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“ D. The further sum of 1000J. in two payments, viz. 
5002. within four months of the incorporation of the com- 
pany, and the balance at the end of a year, or sooner if 
practicable, such balance being contingent on the full 
amount of capital being subscribed and paid up. 

« §, The further sum of 1,000/. so soon, within two years 
from the date of incorporation but not beyond, as the 
directors shall be satisfied that the patent process is actually 
earning to the company, as hereby formed, a profit of 251. 
per centum per annum. 

“F. The further sum of 1,0001. is to be retained and 
applied in payment up of the calls upon forty shares of 
251. each, which the said A. S. Stocker has agreed to take 
in the company. 

«“@G, And if, within three years from the date of incor- 
poration, the company shall be found to pay 1001. per 
centum per annum profit, then the said A. S. Stocker shall 
receive a further sum of 1,0001. 


“10, The said A. S. Stocker engages to take any pro- 
ceeding required of him by the company at the company’s 
expense to obtain other patents in foreign countries, which 
patents shall belong to the company ; and if an American 
patent be so obtained, the said A. S. Stocker shall, besides 
the one-eighth royalty before provided for, receive also one 
other one-eighth royalty from all profit derived from such 
patent. 


“11. Mr. Stocker’s plant and stock on hand to be pur- 
chased at a valuation, to be made, if necessary, by a valuer 
on each side, and payment to be made within six months of 
the date of the incorporation. 


“12, The said A. S. Stocker agrees that he will, at the 
request of the company, and so long as the company shall 
desire, if not exceeding two years, devote his time to the 
manufacture of the patented production, and engage himself 
wholly for the company, to promote its interests in every 
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possible way, and he will use all his skill in improvements in 
working the patent process; and he will not, during the 
existence of the company, be engaged in business of a 
similar nature to that thereby contemplated, without the 
written consent of three-fourths in number and value of the 
shareholders. Mr. Stocker’s salary to be at the rate of 3000- 
per annum. 


“18, If Mr. Stocker, at any time during the continuance 
of the patents made over to this company, or any member 
of the company so long as he is a shareholder, discover or 
come to the knowledge of any improvement or new inven- 
tion which shall be applicable to the patent process intended 
to be worked by this company, Mr. Stocker or such mem- 
ber shall be bound to impart and make over to the com- 
pany such invention or improvement, but the company 
shall be bound to pay to such member a proper compensa- 
tion for the same. 


“14. Until otherwise settled, all the shareholders shall 
be considered directors, and the affairs of the company 
shall be governed by them, and by committees to be ap- 
pointed by them, until the number and qualification of 
directors shall be otherwise settled. 


“ 15, All or any of the directors who shall devote their 
time to the business of the company, shall be remunerated 
according to their services by the vote of such sum of 
money as shall be fixed by a general meeting. 


“16. No share in the company shall be transferred other- 
wise than to a shareholder, or to a person previously ap- 
proved by the directors or an absolute majority of them; 
and as often as any shareholder shall propose to transfer 
any share or shares to any person or persons (not being a 
shareholder) as to whom an objection shall appear to exist, 
the director shall certify the fact of such objection, and the 
holder of such share may then propose some other trans- 
ferree, or may call upon the directors to find within a month 
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another purchaser at a fair and proper price. But no share 
shall be transferred till after the expiration of one year from 
the incorporation of the company. . 


“17. Any disputes arising out of any of the clauses in 
this agreement are to be settled by arbitration in the usual 
manner, and this agreement may be made a rule of the 
Court of Queen’s Bench. 


- “18. The present bankers of the company shall be the 
London and Westminster. 


“19. The general regulations of the company shall be 
such as may be agreed on by a majority of the subscribers, 
to be assembled in a general meeting previously to the in- 
corporation of the company. 

“Dated 13th March, 1857. 

“ ALEXANDER S. STOCKER. 


7 NAMEs. ADDRESSES. No. oF SHARES. 
\-. Thomas Garratt . . J.S8. Club, Charles-st.  . 20 
William Clarke . . Army & Navy Club ; 20 
Henry M‘Manus . . 6, Stockbr. ter., Pimlico . 20 
John Osborne ¢ . 67, Eaton-pl., Belgravia . 10 
Godfrey W. FitzHugh Arthur’s Club. ; , 20 
Francis Garratt. . Army & Navy Club : 20 
John Hall . 3 . Ladbroke-villas, Notting-hill 20-5004. 
Alex. S. Stocker . . 18, Wimpole-street . 3 40-1000/. 


Some of the same persons, (not including the Plaintiff) 
and also the Defendants, Wedderburn and Barnett, at a 
subsequent meeting, executed the following articles of asso- 
ciation :— 

“ Limited Company.—Memorandum of Association of the 
Patent Corporated Mineral Company, Limited. 

“1, The name of the company is the Patent Corporated 
Mineral Company, Limited. 

“9. The registered office of the company is to be esta- 
blished in England. 

“3. The objects for which the company is established are 
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the manufacture and sale of corporated mineral substances 
of all kinds. 


“4, The liability of the shareholders is limited. 


“5, The nominal capital of the company is 7000/., di- 
vided into 280 shares of 251. each. We, the several per- 
sons, whose names and addresses are subscribed, are desirous 
of being formed into a company, in pursuance of this me- 
morandum of association, and we respectively agree to take 
the number of shares in the capital of the company set op- 
posite our respective names. 


No. or SHARES 


Names AND ADDRESSES OF SUBSCRIBERS. TAKEN BY EACH 
SUBSCRIBER. 

Francis Garratt, Army and Navy Club, Pall Mall 20 
John Kellerman Wedderburn, Junior United Ser- 

vice Club, Charles-street, Regent-street - - 20 
John Osborne, Junior United Service Club, Charles 

street, Regent-street - - - nine - 10 
Godfrey William FitzHugh, Arthur’s Club, St. 

Jameg’-street - - - = = = - 20 
William Clarke, Army and Navy Club, St. James’- 

street - - - - - - - - - 20 
Thomas Garratt, Junior United Service Club, 

Charles-street = - - - - : : i 20 
John Hall, 9, Ladbroke-villas, Notting Hill - . 20 
E. Barnett, 30, Bryanstone-square - - - - 20 


“Articles of Association of the Patent Corporated Mineral 
Company, Limited. 
“1. No person shall be admitted on the register of the 


company as a shareholder, or remain a shareholder therein, 
unless he shall hold at least ten shares in the company. 


“2. No shareholder shall transfer his shares otherwise 
than to a shareholder in the company,or to a person previous- 
ly approved by all the directors, or an absolute majority of 
them; and as often as any shareholder shall be prevented 
by an objection on the part of the directors from transfer- 
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ring any share or shares to any person who shall have pur- 
chased or be willing to purchase the same, he shall be at 
liberty to call upon and require the directors, within one 
calendar month, either to purchase such share or shares on 
behalf of the company, or to procure some other person, 
being a shareholder, or a person approved by a majority of 
the directors, to purchase and to take such shares at a fair 
and reasonable price. 


“3. The regulation of Table B of the Joint Stock Compa- 
nies Act, 1856, as to increase of capital, numbered 20, shall 
not extend to authorise the increase of the company’s 
capital so as to exceed 40,000/., in the whole. 


“4, The regulation of Table B as to votes of shareholders, 
numbered 38, shall not apply, and every shareholder shall 
have one vote in respect of every share he holds. 


“5. The regulation of Table B as to disqualification of di- 
rectors, numbered 47, shall be subject to the following ad- 
ditional exception, that no director shall vacate his office 
by reason of his acting as an attorney or solicitor on behalf 
of the company, or being concerned or participating in the 
profits of any business transacted by himself or his partner 
or partners in that capacity, or being manager of any part 
of the company’s business, and receiving allowances for the 
same. 


“6, The regulations of Table B as to rotation of directors, 
numbered 48 to 54, both inclusive, shall not apply. All the 
shareholders in the company for the time being, not ex- 
pressly disqualified under the regulation of Table B, num- 
bered 47, as modified by these .articles, shall be directors, 
until regulations fixing the number, mode of election, terin 
of office, and order of rotation of directors shall be adopted 
by an extraordinary general meeting. 

“7, The regulation of Table B as to accounts, numbered 
73, shall not apply. 


“8, The regulations of Table B as to auditors, numbered 
DD2 
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74 to 84 both inclusive, shall not, in the first instance, 
apply. 

“9. Any shareholder who may discover or come into the 
possession or knowledge of any improvement or new inven- 
tion in or connected with the manufacture of corporated 
mineral substances, and available for the purposes of this 
company, whether patented or otherwise, shall forthwith 
communicate the same to the company, and shall give to 
the company the option of becoming the absolute owners 
thereof, or of taking the exclusive or any partial use there- 
of, at the discretion of the company, on being paid such 
remuneration. for what the company shall so take, as shall 
be fixed by the directors or settled by arbitration. 


“10. No shareholder shall, without the written consent of 
the majority .of the other shareholders, be engaged in the 
manufacture or sale of corporate mineral substances of any 
kind, otherwise than in connection with the company. 


“11. Any dispute which may arise between any of the 
shareholders amongst themselves, arising out of the affairs 
of the company, shall be settled by arbitration in the usual 
manner.” 


Opinions of counsel were afterwards obtained favourable 
to the patents, but the parties seem to have doubted their 
validity ; for, on the 26th of March, 1857, the majority of the 
original promoters signed a letter to the solicitor of the 
association, which was in the following terms: 


“In consequence of the unfavourable report received of 
Mr. Stocker’s patents, we think that we cannot properly be 
parties to forming the joimt stock company contemplated 
for working them; we therefore now revoke our assent and 
signatures to the declaration and articles signed for the pur- 
pose of establishing such company, and beg you to consider 
this as a distinct intimation that the same are not to be 
made use of.” 
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The solicitor, in consequence of this notice, refused to 
take the necessary steps for registering the company. 


The Plaintiff then filed this bill against all the promoters 
who had signed the agreement and the articles, other than 
himself, stating that the Plaintiff had incurred serious ex- 
pense in preparing to be in readiness for commencing oper- 
ations on behalf of the said company; and he had already 
received great detriment and injury in relation to his said 
patents, by the conduct of the Defendants in refusing to 
perform the said agreements, the title to his patents 
having been by such conduct put in jeopardy, for which 
any redress at law would be wholly inadequate; and 
charging, that, under the circumstances, the Defendants 
ought to be compelled specifically to perform the said agree- 
ment, and to pay the costs of the suit; and praying that 
the Defendants might be decreed specifically to perform the 
said agreement of the 13th of March, 1857, and for that 
purpose to take all such steps as might be necessary for the 
registration and incorporation of the said company, pursu- 
ant to and in accordance with the said memorandum and 
articles of association respectively, and to do all other ne- 
cessary acts for carrying the said agreement and articles in- 
to full effect, the Plaintiff beimg ready and willing, and 
thereby offering, specifically to perform the same on his part. 


The Defendants demurred. 


Mr. Cairns, Q. C., and Mr. Cotton, for the demurrer :— 


First, the Court will not enforce part of this agreement 
only; because it is impossible that it should decree specific 
performance of all the terms of it. It cannot compel the 
Plaintiff to give his services to the company; nor can it 
oblige the Defendants to take all the numerous steps 
necessary to form the company. 
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Secondly, it would, obviously, be very inadvisable to 
compel the formation of this company; because, if formed, 
it could not work, for the Defendants would decline to act 
as directors. 


Then there is a perfect remedy for the Plaintiff at law, 
where he may recover damages for breach of the agree- 
ment, if he is entitled to any; and a jury would take into 
consideration the alleged depreciation of the patents, and 
all other injuries he may have sustained. 


In Hercy v. Birch (a), it is laid down that the Court will 
not execute an agreement to form a partnership, when it 
may be dissolved immediately afterwards. 


Mr. Rolt, Q. C., and Mr. W. Collins, for the bill :— 


The bill has two objects—to have the company regis- 
tered and to form the partnership. If either of these 


objects can be carried out by the Court, the bill must be 
sustained. 


The Court will decree specific performance of an agree- 
ment to form a partnership: Buxton v. Lister (b) ; or of 
an agreement to pay money by instalments: Adderley v. 
Dixon (c); so, of an agreement which contemplates that 
something else should be done to perfect it: Fenner v. 
Hepburn (d). It is no objection that the Plaintiff's part of 
this agreement is such as the Court would not decree to be 
performed, because by his bill he offers to perform his part. 
This was the case in Dietrichsen v. Cabburn(e) Lwm- 
ley v. Wagner(f), and Hawkes v. Eastern Cownties 
Railway Company(g). In the note to Crawshay v. 


(a) 9 Ves. 357. (e) 2 Phil. 52. 
(b) 3 Atk. 383. (f) 1 De G. M. & G. 604. 
(c) 18. & 8. 607. (g) 16 Jur. 1051. 


(d) 2¥.& C. C. C. 159. 
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Maule (a), it is stated that Lord Eldon was not satisfied 1857. 
with the decision in Hercy v. Birch (6). ee 

wy 
The reply was not heard. WEDDERBURN. 


Argument, 


VICE-CHANCELLOR Sir W. Pace Woop :— 


It has been argued, that, where persons have entered — Judgment. 


into an agreement to execute a deed containing certain 
provisions, the Court will order the execution of such deed, 
without regard to the question whether or not its pro- 
visions are such as the Court can decree to be specifically 
performed ; and that it will in such cases consider it to be 
the substantial part of the agreement, that a deed should 
be executed so as to vest in the parties the legal rights 
which they have mutually agreed to confer. I concur in 
this view. If, in this case, one term of the agreement 
had been for the execution of a deed containing the 
same provisions as are contained in the agreement itself, 
the Court might have decreed the execution of such a 
deed. Or if the agreement had been, that, in consideration 
of the Plaintiff assigning to them his patents, the De- 
fendants should form themselves into a registered company, 
of which the Plaintiff should be a member,—it is not 
necessary now to determine the point—but it is possible 
that the Plaintiff would not have had great difficulty in 
obtaining specific performance. The Court might be in- 
clined to decree specific performance, in order to give to a 
Plaintiff all the advantages which would accrue from the 
Company being so constituted: as that he could sue it 


at law. 


The agreement here is entire, and cannot be divided 


into an agreement to form a company, and a separate 


(a) 1 Swanst. 509. (b) 9 Ves. 357. 
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agreement when the company is. formed for the purchase 
by them of the Plaintiff's patents, and that he should give 
them the other benefits which are stipulated on his part. 
It is clear, that it is agreed that a company should be 
formed for the purpose of working the patents, and for the 
other benefits mentioned in paragraphs 10,12, and 13. 


[His Honour read them. ] 


The last provision in the 12th clause is open to the ob- 
servation, that it may infringe the rule against restraint of 
trade, not being confined within any limits, either of time 
or place. 


It is not specified that these stipulations shall be inserted 
in the partnership deed, but they are part of the contract 
on which the parties agree to form themselves into a com- 
pany under the Joint Stock Companies Act, and agree 
to pay to the Plaintiff several sums of money, a certain 
sum immediately, and afterwards a royalty: 10000. out of 
the first money to be raised by calls, and a further sum of 
10002. within a certain time after the incorporation of the 
company. 


I will assume that the company was incorporated at 
the time of the agreement, and that the agreement was for 
sale to the company of the Plaintiffs patents, and that the 
Plaintiff should devote himself to the service of the com- 
pany for two years. I think it is plain that this Court could 
not enforce such an agreement at the suit of the Plaintiff, 
because the company would certainly not have been able to 
enforce the Plaintiff's part of such an agreement against 
him. With respect to the observations that have been 
made upon the cases in which injunctions have been granted 
to restrain the breach of a negative term in an agreement, 
that this amounts in fact to specific performance of a part 
of those agreements, upon the Plaintiff in the cause agree- 
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ing to do all that is requisite on his part, as in Dietrichsen 
v. Cabburn (a), the distinction in those cases is, that where 
a person is ordered by injunction to perform a negative cove- 
nant of that kind, the whole benefit of the injunction is con- 
ditional upon the Plaintiff's performing his part of the agree- 
ment, and the moment he fails to do any of the acts which he 
has engaged to do, and which were the consideration for the 
negative covenant, the injunction would be dissolved. But 
in this case, if I were to compel the Defendants to form 
themselves into a registered company, I could not after- 
wards undo that, whatever were to happen. They would 
have to pay the Plaintiff at once 1000/.; and when he was in 
possession of this money, and they were subject to all the 
liabilities which such a decree as is now asked for would im- 
pose upon them, what could the Court do if the Plaintiff were 
to refuse to perform his part of the contract. 


Lord St. Leonards, in Gervais v. Edwards (b), drew a 
distinction between the case of an agreement to execute a 
deed, which the Court would decree to be specifically perform- 
ed, and an agreement to do acts beyond the power of the 
Court to enforce, to which he adhered in Lumley v. Wagner. 
In Gervais v. Edwards (b), the bill was for specific per- 
formance of a contract, of which one term was, that, if any 
damage should result to the lands of the Defendant above 
a mill-dam, which it was agreed should be erected, from 
such dam, the Plaintiff should give an equivalent in land 
as compensation for such damage, the damage and equiva- 
lent to be given to be ascertained and set out by arbitrators. 


It was argued in that case, as it has been argued here, 
that the Court should direct a deed to be executed contain- 
ing certain covenants. Lord St. Leonards said: “ If the 
jurisdiction of this Court permitted it, I should willingly 


(a) 2 Ph. 52. (6) 2 Dr. & Way. 80. 
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grant a specific performance of this agreement, because 
the merits are altogether on the side of the Plaintiff; but 
I do not see how it is possible specifically to execute this con- 
tract. The Court acts only when it can perform the very 
thing in the terms specifically agreed upon; but when we 
come to the execution of a contract depending upon many 
particulars and upon uncertain events, the Court must see 
whether it can be specifically executed. Nothing can be 
left to depend upon chance, the Court must itself execute 
the whole contract. There are cases where some of the 
acts to be done consequent on the specific execution of 
the contract may be performed subsequently. Thus, a con- 
tract for sale of timber can be specifically executed, although 
the timber is to be cut down at a future time or at inter- 
vals, and the money to be paid by instalments. It is a 
certain contract, and the manner of dealing with the thing 
sold by future cuttings is no objection to a specific per- 
formance. The one man sells the timber, and the other 
pays for it the price contracted for. Here part of this con- 
tract is at once capable of a specific execution. This ad- 
mits of no doubt.’ He added subsequently: “It is 
said, that this operates either in presenti and has 
been executed by the award, or that the agreement in this 
respect might form a part of the deed. I am clearly of 
opinion, that this is not a matter to be presently ascer- 
tained, but is dependent upon the operation of works con- 
tracted to be erected, and can only be ascertained after the 
works have been in operation. The provision was to guard 
against the probable chance of future damage to the De- 
fendant’s land. No evidence has been read to show that 
it formed any part of the award, or that the arbitrators 
took it into their consideration ; and the language of the 
award does not imply that they did. Well, then, it is a 
prospective measure, and what is the decree to be? It 
cannot be made the subject of covenant; that is not the 
agreement of the parties.” 


SE TAS 
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The Plaintiff in this case has not agreed to execute a 
} deed containing covenants to do certain acts, but he has 
§ agreed to do certain things. He now seeks to compel the 
( Defendants to form the company, and then they would be left 
} to their remedy against him at law if he should fail in his 
% part of the agreement. On these grounds alone I think 
that I could not decree specific performance as prayed by 
| this bill. There is indeed a further difficulty, that the De- 
d fendants might refuse to act as directors if the company 
% were formed; and also as there are only two members of 
l) the company who are desirous that the company should be 
¥ formed, the others might assign all their shares to one of 
) themselves, and then there would not be a sufficient num- 
{ ber of members to satisfy the requirements of the Joint 
* Stock Companies Act. But perhaps it might be answered 
to these objections, that it would not be competent to the 
; parties to do any acts tending to annihilate the agreement 
| they have entered into. 


However, it appears to me that this is one entire agree- 
ment, and I cannot decree specific performance of part of 
it, so as to give to the Plaintiff all the benefits for which he 
has stipulated, while the other terms of the agreement are 
of such a nature that the Court is unable to decree specific 
performance of them. 


The demurrer must be allowed. The grounds of my 
decision do not leave any possibility of improving the case 
of the Plaintiff by amendment of the bill. The Plaintiff 
must pay the costs of the suit. J am not bound to assume 
that all the allegations in the bill are true, for the purpose 


of determining who is to pay the costs. Otherwise, in 
every case, Defendants might be driven to defend a cause 
up to the hearing instead of demurring, in order to save 
their costs. 
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The 25th section of the Joint Stock Companies Act, 1856 (19 & 20 Vict. c. 47), enabling 
a shareholder whose name is without sufficient cause omitted to be entered in the com- 
pany’s register, to apply by motion for an order that the register may be rectified, was not 
meant to give to every shareholder ex debito justitie this summary remedy. The “object of 
that section was, to enable the Court to avoid the inconvenience and injustice which occa- 
sionally arise from capricious or frivolous objections on the part of companies to complete 
the registration of their shareholders. It was not intended by the Act, that, in the 
event of there being a serious question to be tried, the matter should be disposed of 
summarily. 


Morton under the 25th section of the Joint Stock Com- 
panies Act, 1856 (a), on behalf of Theophilus Faris, the 


A resolution for a call may be good, though resolutions for calls for smaller sums had 
been previously negatived at the same meeting. 


Whether, provided shareholders have had notice by means of circulars of a meeting for 
the purpose of making calls, a shareholder, who has attended such meeting, can object to 
calls made thereat, on the mere ground that the company omitted to advertise the meeting 
in any newspaper, as required by their deed of settlement—Qwere. 


But where a shareholder, having so attended at such meeting, had allowed others to pay 
their calls, and after lying by for six months assigned his shares :—Held, that his assignee 
could not, by motion under the 25th section of the Act, apply to have his name entered 
on the register, so long as the calls remained unpaid; and his motion was dismissed 
with costs. 


io, 


(a) By the 25th section of this 
Act (19 & 20 Vict. c. 47), it is 
enacted, that, “If thename of any 
person is, withoutsuflicientcause, 
entered or omitted to be entered 
in the register of shareholders of 
any company, such person, or any 
shareholder of the company, may, 
as respects companies registered 
in England or Ireland, by motion 
in any of Her Majesty’s superior 
Courts of Law or Equity, and, 
as respects companies registered 
in Scotland, by summary petition 
to the Court of Session, apply to 
such Court for an order that the 
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register may be rectified; and the 
Court may either refuse such ap- 
plication, with or without costs, 
to be paid by the applicant, or it 
may, if satisfied of the justice of 
the case, make an order for the 
rectification of the register, and 
may direct the company to pay 
all the costs of such motion or 
petition, and any damages the 
party aggrieved may have sus- 
tained.” The Act then contains 
certain other provisions, in case 
the company should make default 
in registering, 
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’ purchaser and assignee from James Fraser, of 500 shares 
| in the British Sugar Refining Company, that the company 
| might be ordered to rectify the register of their sharehold- 
ers, by inserting therein the name, address, and quality of 
1 Faris, as the holder of the said shares; and also by insert- 
| ing in the register the date at which Fraser ceased to be a 
|, shareholder of the company in respect of the said shares : 
| Faris thereby offering to execute the company’s deed of 
de settlement. 


It appeared, that, in April, 1856, the capital of the com- 


(l@ pany proving insufficient, a meeting of the shareholders was 
® called for the 23rd of that month, with a view of consider- 


ing the affairs of the company, and the steps to be taken 
with regard to the amount of capital. 


The deed of the company provided that the directors 


i should be authorised to make calls, with the concurrence of 


a general meeting ; that in case of any meeting, original 
or adjourned, a circular notice should be sent to each of the 
shareholders; and that there should also be inserted in cer- 
tain newspapers, three days before the meeting, a notice of 
such intended original or adjourned meeting. 


It appeared that the meeting called for the 23rd of April 
was regularly held in conformity with the provisions of the 
deed, and was adjourned till the 9th of May. Circulars 
were sent to the several shareholders, giving notice of the 
adjourned meeting for the 9th of May; but no advertisement 
appeared to have been inserted in the newspapers, as provided 
by the deed. Several shareholders, however, attended the 
adjourned meeting; and, amongst them, /raser was present. 
The first resolution was proposed and seconded by two of 
the directors of the company, that the directors should be 
empowered to make a call of 12s. 6d. per share, with a view 
to the efficient working of their refinery, and that the work- 
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ing should be continued for a period of two clear months. 
That resolution was put and negatived. A second resolu- 
tion was proposed and seconded, for a call of 10s. per share 
upon all the ordinary shares of the company, which was 
also negatived. It was then moved by Fraser, the owner 
of the shares in question, and seconded, that the directors 
should be desired to call two extraordinary general meetings 
of shareholders, in accordance with the requirements of the 
deed of settlement, for the purpose of winding up the affairs 
of the company. This resolution also was negatived. Then it 
was proposed and seconded, that a call of 15s. per share should 
be made for the general purposes of thé company, of which 
10s. per share should be due and payable on the Ist day of 
Julythennext; and that notice thereof should besent toeach 
of the shareholders, as directed by the deed of settlement. 
The last resolution was carried by a majority of twelve to 
four. Then a further resolution was proposed and seconded, 
that the directors should be authorised to accept at their 
discretion, and for the benefit of the company, the surrender 
of any shares, “patentee or ordinary,” the holders of which 
might be unwilling to pay the call then voted, and that 
notice of this resolution should be sent to each of the share- 
holders. 


Notices for the calls were directed to be given on the 1st 
of June, as provided by the company’s deed, for the 1st of 
July then next. These notices were given, and a large pro- 
portion of the shareholders paid the calls. Fraser, however, 
did not pay; and in February, 1857, by a deed under the 
hands and seals of himself and Faris, he assigned to Faris 
the 500 shares in question. 


In the meantime, in the preceding month, the directors 
laying some misgivings as to the regularity of the call of 
the 9th of May, had advertised another meeting, for the 
purpose (if necessary) of ratifying that call. 
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Upon the motion being first made, an offer was made to 
Faris that he should be at liberty to attend this meeting ; 
but he declined. The motion was directed to stand over. 


The meeting was held, in the absence of Faris, when the 
calls were ratified by a large majority. 


Mr. Rolt, Q. C., in support of the motion. 


The company have but one pretext for refusing to rectify 
the register as required by Faris, namely, that the calls 
alleged to have been made in respect of the shares assigned 
to him by Fraser have not been paid. 


But those calls were invalid :— 

First, by reason of the defect in the constitution of the 
meeting at which they were made, such mecting not having 
been advertised in any newspaper, as required by the com- 
pany’s deed. 


Secondly, because, assuming the meeting to have been 
regularly constituted, the resolution for the call was irregu- 
lar and invalid—first, because a call had been negatived 
by two previous votes of the meeting; secondly, because 
this call was not carried until other business had been pro- 
ceeded with ; and, lastly, because the call was conditional, 
and could be evaded by any shareholder who elected to 
surrender his shares, the effect of which would necessarily 
be to increase the liability of the continuing shareholders. 


Mr. Daniel, Q. C., and Mr. Hallett, for the company, 
were directed by the VicE-CHANCELLOR, to confine their ob- 
servations to the question of the alleged defect in the con- 
stitution of the meeting itself. In reference to which they 
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cited the Great North of England Railway Company v. 
Biddulph (a), and the London and Brighton Railway 
Company v. Fairclough (b), to shew, that, there having been, 
by means of the special notices sent to the shareholders in- 
dividually, a substantial compliance with the requisites of 
the provision requiring notices to be given previously to 
the holding of any meeting, literal compliance with the 
rest of that provision as to advertisements was dispensed 


with. 


Besides, even if there were a doubt on the question as to 
the regularity of the meeting, and consequently as to the 
validity of the call, the Court had no jurisdiction under the 
Act to determine that question summarily,and upon a motion 
like the present—or, at any rate, it would refuse to exercise 
such jurisdiction (if any) in favour of a party who had pur- 
chased a disputed liability. 


[They intimated that an action was about to be tried in 
respect of the disputed calls. ] 


Mr. Rolt, Q. C.,, in reply, contended, that the Court had 
jurisdiction under the Act to try the question, without 
directing or waiting for the trial of an action to determine 
the validity of the calls, and was bound to exercise that 
jurisdiction. 


Judgment reserved. 


The VickE-CHANCELLOR Sir W. PacE Woop, after stat- 
ing the facts, proceeded as follows :— 


The question I have to decide is, whether the company is 


(a) 7M.& W. 243. (b) 2M. & Gr. 674. 
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bound to register Mr. Faris, the company objecting to do 
so, on the ground that there remains an unpaid call made 
in respect of his shares; which objection would be valid if 
the call itself be valid. 


Now, the first ground upon which Mr. Faris disputes 
the validity of the call—independently of his objection as 
to the want of regularity in calling the meeting, to which I 
shall advert presently—was that the resolutions passed at 
the meeting were irregular, inasmuch as there had been, in 
the first place, two resolutions, which were nevatived, with 
reference to a call; then another resolution with respect to 
winding up the affairs of the company; and after that a 
resolution, which was passed, for making the call which he 
disputes. 


With regard to this first ground, it appears to me to be 
entirely frivolous, because it is quite clear that the meeting 
was assembled to determine what should be done in the 
difficult position in which the company was placed. One 
shareholder thought a call of 12s. 6d. would remedy it ; 
another, a call of 10s.; another, nothing short of winding 
up the company. All these suggestions having been nega- 
tived, a fourth shareholder thinks a call of 15s. will be the 
proper remedy. It was perfectly competent to any share- 
holder to make that proposition, and for the meeting to 
entertain it and to carry it, if that meeting was regularly 
constituted. 


Another ground of objection, assuming the legality of 
the meeting, was that a further resolution was carried, 
authorising the directors to accept surrenders of shares on 
the part of any person unwilling to pay calls. But I appre- 
hend, that, whether that resolution were valid or invalid, it 
will not invalidate the prior resolution as to making the 
call itself. No subsequent irregular proceeding can in any 


VOI. IIL. EE K, J. 


Tsar Britisa 
SuGcar REFiIn- 
Ina Co., 
AND 
Inve 
Tur JOINT 
Stock Cos. 
Aot, 1856. 


Judgment. 


414 


1857. 
—S— 
In re 
Tur British 


Sucar REFIN- 


Ina Co. 
AND 
In ve 
TuE JOINT 
Srock Cos. 
Act, 1856. 


Judgment. 


CASES IN CHANCERY. 


way invalidate the resolution previously carried in favour of 
making this call. 


It comes back, therefore, to the objection as to the want 
of regularity in calling the meeting,—whether or not there 
was a defect in the constitution of the meeting itself; and 
that question may be one of some nicety. 


I confess, if I were under the necessity of deciding the 
point, I should entertain considerable doubt whether the 
objection could be sustained. In the first place, the circular 
notice is given and received; and certainly, if Mr. Fraser were 
the applicant on this motion, his application would be re- 
fused, for the reason I shall have presently to mention. 
But supposing an action to be brought against him in a 
Court of law, I confess it appears to me that it would be a 
very doubtful question, to say the least, whether, provided 
the shareholders have had notice in effect and substance of 
the calling of the meeting by the circular notices, the want of 
compliance with the provisions of the deed, as regards ad- 
vertisement, would so invalidate the meeting as to make all 
the proceedings at the meeting irregular. 


I do not find any authority in point arising precisely upon 
a case of this kind, but there are many cases upon Acts of 
Parliament containing directions of this description, quite 
as precise, if not more precise, where a notice has been con- 
sidered as waived by the acts of the parties, provided there 
has been simple irregularity, and all the substantial require=. 
ments of the Act have been performed. I will refer to one 
case, the Southampton Dock Company v. Richards (a), 
where a great many objections were raised to a call, most of 
them turning upon the question of the regularity of the 
meeting at which the call was made,—whether certain 


(a) 2 Railw. Cases, 215. 
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requisites in particular sections of the Act had been com- 
| plied with: and most of the Judges held that there had 
{ been a substantial and sufficient compliance. Mr. Justice 
| Male, who was then a Judge of the Court of Common 
} Pleas, says (a): “There may be some doubt, though I con- 
4 fess I entertain none, as to whether the requisites of sections 
| 63 and 84 are sufficiently complied with as to the calls 
i made, I apprehend, that, when a man is duly shewn to be 
} a proprietor, he ought, at the same time, to pay up his calls. 
t Calls in fact made, means, that, if made, and notice be given 
qin the newspapers, a party shall not wait to take ad- 
4 vantage of any irregularity at the trial. If he thinks, from 
W any internal act of the directors, the calls will be revoked, 
, he should endeavour to rectify the error, and procure such 
@ revocation ; but if they are proved to have been advertised 
4 in the London and provincial newspapers, it is sufficient 
4 evidence of calls made; and I doubt whether, in itself, the 
a entry in the book is not sufficient evidence of a call am 
ha fact made.” The remarks in effect amount to this, that 
a party is not to take his chance of any irregularity till the 
last moment, even at law; but must take the proper step in 
| proper time for the revocation of the call, if he thinks him- 
i self entitled so to do. 


I ought to have noticed, that, in this case, in addition to 
i the other facts I have stated, this resolution having been 
4 made on the 9th of May, and notices having been directed 
‘| to be given for the cails, as provided by the deed, on the 
4 Ist of June for the Ist of July then next, such notices 
3) were in fact given, and a very large proportion of share- 
§ holders actually paid up on those calls. And it was 
‘@ not until January, that Mr. Fraser, finding the directors 
| had some misgivings as to the regularity of their proceed- 
ings, and had advertised another meeting, bethought him- 
‘} self of assigning his shares to Mr. Faris, who makes this 


(a) 2 Railw. Cases, p. 234. 
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application, and in that manner raises the question in this 
Court as to the validity of the calls, 


Now, Mr. Fraser having been present at the meeting 
on the 9th of May, having had due notice of that 
meeting beforehand, the circular having been sent which 
gave notice of that meeting, and there having been a sub- 
stantial compliance with the deed requiring notice to be 
given, though not a full compliance with all the forms re- 
quired by the deed,—I have great doubt, whether, at law, Mr. 
Fraser would be held entitled, at this distance of time, after 
having allowed the time to elapse duricg which the two 
calls became payable, and a large number of persons having 
paid, to raise a question as to the regularity of the meeting 
at which the calls were made. 


But it is not necessary to say more, than that I entertain. 
very great doubts upon the question, because, looking at 
the provisions of the Act, I have no doubt that it was not 
meant to give to every shareholder ex debito justitie this 
summary remedy. It is a power given to the: Court to 
avoid the inconvenience and injustice which occasionally 
arise from capricious or frivolous objections on the part of 
companies to complete the registration of their shareholders. 
For the purpose of enabling a shareholder to vote, or for 
other purposes, with a view to which it might be of consi- 
derable importance to him to be placed in a right position, 
it might be very necessary to give this summary remedy. 
We all know that originally there was a circuitous mode of 
trying questions of this kind by writ of mandamus, by means 
of which the whole matter was put in due course of plead- 
ing: the return was made, and if there were a false return 
the whole matter would be brought before a jury, and the 
question regularly tried. But in this Act no such course is 
pointed out. I have no mode of trying the question except 
on affidavit, and I do not think it was intended by the Act 
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{ _ that, in the event of there being a serious question to be 
tried, the matter should be disposed of in this summary 
way. 


As regards Mr. Fraser, there is no question, that, had he 
been the applicant, his application would have been refused 
with costs. It would have been enough to say to Mr. Fraser 
“You have come here after having accepted notice of the 
meeting; you have no pretence for saying you knew nothing 


| of it; you were present; you raised no question as to the 


regularity of the meeting; you had your circular notice of 
the calls being made, and allowed the calls to be paid up by 
a number of other shareholders; and now you come, in 
January, to ask the Court summarily to relieve you by 
striking you off the register, and substituting another in 
your place.” The answer in that case would be, “ You, at 
all events, are not the person to have the benefit of this 
summary remedy, and the Court will refuse your motion 


with costs.” 


And as regards Mr. Faris, the person claiming to be put 
upon the register in respect of the assignment to him of 
Fraser’s shares, he must be taken to have come here with 
full notice of what the question is between the parties. On 
his application to be put upon the register, the company’s 
answer was, that there was an unpaid call due in respect of 
the shares assigned to him; he undertakes to fight that con- 
test, and he stands precisely in Mr. Fraser’s position. There 
is the less reason for granting him this summary remedy, 
because an action may be tried. The parties may or may 
not try it, but it is stated that an action is about to be tried 
in respect of these calls. If that action is decided against 
Mr. Fraser, on the ground of the original call being good, 
then Furis is in the wrong. If it is decided that something 
remained to be done to rectify the call, then, it strikes me 
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that Faris is in no way prejudiced, because, had he been 
upon the register the day he gave his notice of motion, he 
could not have prevented the acts ratifying the call, and 
making the subsequent call. He would have been in pre- 
cisely the same position that Fraser would be in with re- 
gard to a subsequent call. He would have his rights against 
Fraser, or his duties towards Fraser on his contract, what- 
ever his contract might be with Fraser. It is not before 
me, and therefore I do not know what it is. But he will be 
in the same position as he was before; and the meeting 
which was held when the motion was originally made, and 
which it was asked should stand over, will not prejudice 
him, because the offer was made to him of an opportunity 
of attending that meeting; and had he been a shareholder 
that very day, he would have been bound by the resolution 
of the shareholders, and would have had to pay the calls, so 
that he would be in the same position precisely quacunque 
via. 


Fraser is not in the same position. He is not the appli- 
cant before me. For very good reasons he is not so. I 
think he must see that the Court would not accede toa 
motion on his part; but, Faris having chosen to fight the 
battle for Fraser, for he can have no interest either way,— 
I think I ought to refuse his motion with costs. 


CASES IN CHANCERY. 


IN THE MATTER OF THE TRUSTS OF THE WILL 
OF MARY WRIGHT. 


AND 


IN THE MATTER OF THE TRUSTEE RELIEF 
ACT. 


MARY WRIGHT, by her will, dated in 1827, directed her 
executors to hold one-third part of her residuary personal es- 
tate upon trust for her daughter Catherine for lite for her 
separate use, and after her death for her issue, and if she 
had no issue (which event happened) then to fall into the 
residue. And the testatrix gave an annuity of 3001., free of 
legacy duty, upon trust for her son William for life; and 
an annuity of 5001. free of legacy duty, upon trust for her 
daughter Hlizabeth for life. 
of her personal estate to her daughter Frances, the wife of 


And she gave all the residue 


Thomas Brown, and appointed him her executor. 


She died in 1831, and her executor proved her will. 


He died in 1849, having appointed Henry Brown and 
George Shaw his executors, who proved his will, and thus 
became the representatives of Mary Wright. 


Catherine Wright, William Wright, and Elizabeth 
Wright were all dead; and disputes having arisen with their 
representatives as to the arrears of their life interest and 
annuities respectively, they refused to give discharges to 
the trustees on receiving what the trustees considered to be 
due to them. Henry Brown and George Shaw paid into 


June 8th. 


Payment into 
Court—Trustee 
Relief Act— 
Control over 
F’und— Costs. 


Trustees who 
have paid a 
fund into 
court under 
the Trustee 
Relief Act, 
cannot pre- 
vent its being 
paid out to 
the cestui que 
trust abso- 
lutely entitled 
to it, on the 
ground that he 
is about to file 
a bill against 
them to take 
the accounts 
of the trust. 


Trustees 
have a right 
to some sort 
of discharge 
from their 
cestuis que 
trust, not, per- 
haps, a release, 
unless the in- 
strument 
creating the 
trust was 
under seal ; 
and trustees, 
between whom 
and their se- 


veral cestuis que trust disputes have arisen as to the amounts actually due to them 
respectively, are justified in paying into court, to the separate account of each cestui que 
trust, the sum to which they believe him to be entitled, and may have their costs of 


making such payment out of the respective funds. 
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court, under the Trustee Relief Act, 1431. as the arrears of 
Catherine Wright's life interest, about 600/. as the arrears of 
the annuity of William Wright, and about 500I. as the ar- 
rears of Elizabeth Wright's annuity. These sums were 
paid to separate accounts in the matter of the above trust. 


The petitioner was the legal personal representative of 
Catherine, William, and Elizabeth Wright; and he pre- 
sented this petition, stating that he did not admit that the 
sums paid into court were the full amount of arrears due 
to him as such representative, but praying for payment to 
him of those sums. 


Mr. Toller for the petition. 
Mr. W. Forster for the trustees :— 


The petition shews that the accounts between the peti- 
tioner and the trustees are unsettled, therefore the Court 
will not part with the fund at present. Otherwise, the 
trustees may be harassed with litigation, and have no fund 
out of which to recover their costs. Suppose the fund 
were now in the hands of of the trustees, the Court would 
not compel them to pay it over until the accounts were 
settled and the trustees completely indemnified. So if, in 
a suit against them, the trustees had admitted the pos- 
session of the fund, and they had been ordered to pay 
it into court, it would not be allowed to be paid out until 
the trustees’ accounts were settled and they were indem- 
nified. The trustees do not lose their control over the fund 
by paying it into court. They must be served with notice 
of any application concerning it. In Chadwick v. Heat- 
ley (a), the Court held, that a trustee under a will, on trans- 


(a) 2 Col. 137, 
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ferring stock to the cestui que trust, was entitled to a re- 
ceipt in full of all demands, or else to a general administra- 
tion, in order that he might be made secure against future 
demands. 


VickE-CHANCELLOR.—This statute is intended for the re- 
lief of trustees who may wish to exonerate themselves as to 
a particular trust fund by paying it into court ; and, if they 
do pay in the fund, they cannot prevent the cestui que trust 
from having it paid out tohim. The trustees might have 
had a right to keep the fund in hand; but, having paid it 
into court, it is out of their hands, and it is too late then for 
them to seek to retain a hold upon the fund, on the ground 
that the cestui que trust intends to file a bill against them 
for an account. They should have thought of that before 
they paid the fund into court. 


Mr. Toller then argued that the trustees ought not to 
have their costs, because they had paid part of the fund into 
court while more was claimed to be due; and unnecessary 
expense might be occasioned by paying in a fund piecemeal 
in this manner. He referred to Re Woodburn’s Trust, not 
yet reported, in which the Lord Chancellor decided that the 
Court had jurisdiction under the Act to make trustees pay 
costs. 


VicE-CHANCELLOR Sir W. Pact Woop:— 


I think that the trustees were entitled to pay this money 
into court, as they have done. . There seems to have been 
some dispute as to each of the three sums paid in. The 
trustees had a right to refuse to pay the funds over to the 
party entitled to them, unless a full discharge was given to 
them. very trustee has a right to have some sort of dis- 
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charge, perhaps not a release under seal, unless the trust 
was created by an instrument under seal. 


The trustee may refuse to pay over the fund until the 
accounts are settled; or, since the passing of this Act, he 
may say, I admit that there is so much due, and may pay 
that into court. He cannot be compelled to administer 
the trust piecemeal. If the cestui que trust refuses to 
admit that the account is correct and to give a discharge, 
the trustee would be justified in filing a bill to have the 
accounts taken, though that course of proceeding is not to 
be encouraged as beneficial to cestuis que trust in general. 
The trustee, however, is justified in paying into court under 
this Act the amount which he believes to be due, and 
leaving the cestui que trust to file a bill against him to 
claim more if he chooses. It was argued, that a trustee 
ought to pay in at once all that is really due, and not to 
pay in the fund piecemeal; but since the recent decision, 
any vexatious proceeding, such as paying in small sums at 
several times, may be punished by making the trustee who 
does so pay the costs thereby occasioned. 


I think that the trustees were justified in paying these 
sums to separate accounts. They had a right to have a 
discharge on each account, and it was not an unreasonable 


course to take; and, therefore, I cannot refuse them their 
costs. 
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THE COLLINS COMPANY v. BROWN. 


‘Tae Collins Company of Collinsville, in the county of 
Hartford, in the state of Connecticut, in the United States 
of North America, edge tool manufacturers, filed the bill in 
this suit against Charles Brown, stating that the Plaintiffs 
were an incorporated company, whose principal business 
was the manufacture of all kinds of edge tools, which were 
of a very superior description and quality, and had acquired 
a high reputation in various parts of the world, and especi- 
ally in the markets of America, Cuba, and Australia; that, 
for the purpose of distinguishing their manufactures, the 
company had been in the habit of causing to be stamped or 
engraved on the goods manufactured by them the words 
“Collins & Co., Hartford Cast Steel, Warranted;” and 
had also been in the habit of causing to be pasted or fixed 
on the articles manufactured by them, printed labels con- 
taining the words “Look for the stamp Hartford, if you 
want the genuine Collins & Co., Sam. W. Collins;” and 
upon axes manufactured by them, printed labels containing 
the words, “Look for the stamp Hartford, on each axe, if 
you want the genuine Collins & Co., Sam. W. Collins,” 
the latter of such labels being chiefly used for axes. All 
such labels were in the same form, with white letters print- 
ed on a black ground, the words “Sam. W. Collins” being 
in written characters, and forming a fac-simile of the signa- 
ture of Samuel Watkinson Collins, the manager of the 
company, and all the other words were in roman capital 
letters. That -the company had, under the circumstances 
aforesaid, acquired the exclusive right to the said mark and 
to the said labels; that during the last year the company 
had received, for the first time, intimation that a great va- 
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There is no 
property ina 
trade mark; 
but a person, 
who has been 
in the habit of 
using a par- 
ticular mark, 
may prevent 
other persons 
from fraudu- 
lently taking 
advantage of 
the reputation 
which his 
goods have 
acquired, by 
using his 
mark in order 
to pass off 
their goods as 
his, to his in- 
jury. 

A foreign 
manufacturer 
has a remedy 
by suit in this 
country for 
an injunction 
and account 
of profits, 
against a ma- 
nufacturer 
here, who has 
committed a 
fraud upon 
him by using 
his trade 
mark, for the 
purpose of 
inducing the 
public to 
believe that 
the goods so 
marked were 
manufactured 
by the fo- 


reigner, 


This relief is founded upon the personal injwy caused to the Plaintiff by the Defendant’s 
fraud, and exists, although the Plaintiff resides and carries on his business in another 
country, and has no establishment here, and does not even sell his goods in this country. 
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riety of tools of similar manufacture, but of inferior price 
and quality, had been imported from England into Ame- 
vica, Cuba, Australia, and other places, with marks and 
labels thereon similar to those stamped and affixed as afore- 
said upon the tools of the company; but that the company 
were unable to ascertain who were the parties who had im- 
ported the same. However, a few days since, the company 
had, for the first time, ascertained that the Defendant, who 
had for some time past been carrying on the business of saw 
and steel manufacturer in Sheffield, had been long fraud- 
ulently using and imitating the said trade mark and 
labels of the company; and that, acting both on his own ac- 
count, and in collusion with and as the agent of certain 
other persons, the Defendant had obtained possession of, or 
procured to be prepared, stamps having the words, “ Collins 
& Co. Hartford Cast Steel, Warranted,” or some other 
words or marks only colourably differing from the marks 
used by the said company; and had also, from certain 
blocks or plates which had come imto his possession or 
which he had procured to be made for the purpose, 
caused to be printed large quantities of labels, which were 
fac-similes of, or which only colourably differed from, the la- 
bels so used by the said company; and had for some years 
past been manufacturing axes, picks, matchets, and other 
tools, in form and appearance closely resembling the tools 
of the said company, but of inferior quality and price, and 
had been in the habit of stamping or branding such tools of 
his own manufacture with the said stamps or marks, and of 
affixing thereto the said labels, and had sold such articles 
in large quantities to various persons in England and else- 
where, and both for the home market and for exportation, 
and had made large profits by such sale. 


The Plaintiffs charged that such tools had been so 
manufactured by the Defendant, and had been and were 
about to be sold, with the view and for the purpose of pass- 


ng off the same in the markets where the tools of the said 


} 
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company were best known, as being the tools of the said 
company. 


The Plaintiffs further charged, that, in consequence of 
the inferior quality of the goods so manufactured and sold 
by the Defendant as aforesaid, the character and reputation 
of the company’s goods had suffered, and the company had 
sustained a considerable loss; and that such loss would be 
greatly increased if the Defendant should be permitted to 
continue to use the said marks and labels which had been 
hitherto used by him. 


The bill prayed for an account and payment of gains 
and profits made by the manufacture or sale, by the Defend- 
ant, of tools having the aforesaid’ marks or labels colour- 
ably differing from the said trade marks and labels of the 
company, and for delivery up of all tools, &., in his pos- 
session or power, having such marks or labels, in order that 
such marks and labels might be effaced, and also of all 
stamps, plates, blocks, and labels, for the like purpose; and 
for an injunction to restrain the Defendant from putting 
marks or labels upon his tools similar to or only colourably 
differing from those of the company, or any marks or labels 
so contrived as to induce the belief that his tools were 
manufactured by the company, and from selling, exporting, 
or otherwise disposing of tools so marked. 


The Defendant demurred. 


Mr. Martindale, for the demurrer :— 


The Plaintiffs in this suit are an American Company. 
They have no establishment in this country. It is not 
alleged that they ever manufactured or sold goods here. 
They have no right to any trade mark in this country, and 
therefore cannot be defrauded or wronged by another per- 
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son here using their marks. They may sue in their own 


country any person there who sells goods so as to interfere — 


with their trade. In case of foreign copyright, that gives 
the author no similar rights in this country. So a patent 
in America may be infringed in this country without 
redress; and the same rule must extend to using trade 
marks, or tradespeople in this country would never be safe 
against suits by persons in other countries, complaining of 
violations of rights, of which perhaps they were utterly 
ignorant. He cited Pisant v. Lawson (a). 


The VICE-CHANCELLOR referred to Sykes v. Sykes (). 


Mr. Rolt, Q. C., and Mr. Eddis, for the Plaintiffs, were 
not heard. 


VICE-CHANCELLOR SIR W. PAGE Woop:— 


The point raised by this demurrer depends upon the 
question whether this is a personal right or not. If it be 
personal, the injured party may obtain a remedy against 
the Defendant in the country where he resides, wherever 
the injury may have been done. The complaint is, that a 
fraud has been committed by the Defendant by using the 
trade mark of the Plaintiff, and thus representing that the 


goods manufactured by himself were manufactured by the 
Plaintiff. 


Tt is now settled law, that there is no property whatever 
in a trade mark, but that a person may acquire a right 
of using a particular mark for articles which he has manu- 
factured, so that he may be able to prevent any other 
person from using it, because the mark denotes that articles 
so marked were manufactured by a certain person; and no 


(a) 6 Bing. N.C. 90. (6) 3 B.& C. 541. 
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one else can have a right to put the same mark on his 1857. 
goods, and thus to represent them to have been manufac- ered 
tured by the person who originally used that particular Cotuine Co. 
mark. That would be a fraud upon the person who first  Browy. 
used the mark in the market where his goods are sold. Judgment. 
The simplest case is, where a man puts his name and 

address on the goods which he manufactures; it would be 
| unlawful for another manufacturer to put that name and 
address on his goods, because to do so would be to give to 
all the world the impression that they were manufactured 
by the person whose name and address they bore. 


The simple question in these cases is, has the plaintiff, by 
the appropriation of a particular mark, fixed in the market 
where his goods are sold a conviction that the goods so 
marked were manufactured by him; and if so and if no one 
else has been in the habit of using that mark, another man 
_has not the right to use that mark, so as to commit the 
fraudulent act of palming off his own goods as being the 
goods of the person who is known to have been in the habit 
of using it. 


As long ago as in the time of Lord Hardwicke, in the 
ease of Blanchard v. Hill (a), where that learned Judge 
refused an injunction to prevent the Defendant from 
making use of the Great Mogul as a stamp upon his cards, 
to the prejudice of the Plaintiff, upon a suggestion that 
the Plaintiff had appropriated it to himself, conformable 
to the charter granted to the Card Makers Company 
by King Charles the Furst, Lord Hardwicke, in giving 
judgment, said: “Every particular trader has some par- 
ticular mark or stamp; but I do not know any instance 
of granting an injunction here to restrain one trader 
from using the same mark with another; and I think 
it would be of mischievous consequence to do it. Mr. 
Attorney-General has mentioned a case where an action at 


(a) 2 Atk. 484. 
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law was brought by a clothworker against another of the 
same trade, for using the same mark, and a judgment was 
given that the action would lie: (Poph. 151). But it was 
not the single act of making use of the mark that was 
sufficient to maintain the action, but doing it with a 
fraudulent design to put off bad cloths by this means, or to 
draw away customers from the other clothier.” 


That is the true foundation of the jurisdiction in these 
cases. Ifa man has been in the habit of using a particular 
mark for his goods for a long time, during which no one else 
has used a similar mark, and then another person begins to 
use the same mark, that can only be with a fraudulent 
intent ; and any fraud may be redressed in the country in 
which it is committed, whatever may be the country of the 


person who has been defrauded. 


THE COLLINS COMPANY v. COWEN. 


Tie bill in this case was in substance the same as that 
in the last preceding case. 


The Defendants demurred. 


Mr. Swanston, jun., in the absence of Mr. Cairns, Q. C., 
for the Defendants, relied upon the circumstance, that the - 
Plaintiffs were a foreign company, having their remedy, if 
any, abroad, although the bill did not aver that they had 
any remedy even there; and the Defendants had obtained 
by user the right to this trade-mark in England. 

“Aafiecte- 2 fyy 628 ~ 3 Be Gi F 1G. aa 
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He insisted upon the analogy of cases upon copyright, 
citing Chappell v. Purday(a), and of those upon patents, 
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Acts of Parliament, the argument derived from the alleged 
dishonesty of the transaction’ was equally applicable. 


But who were defrauded? The public. But not the 
British public, only a cosmopolitan public. And, if foreign 
Courts did not protect their own subjects, it was not for any 
Court in this country to interfere. 


The Plaintiffs’ right was foreign. The infringement was 
foreign. Selling in this country was not averred; and sell- 
ing under false pretences—misleading the public—lies at 
the root of all cases of this description: Hdelsten v. Vick (0). 


He cited also Farina v. Silverlock (c), Motley v. Down- 
man (ad), and Pisani v. Lawson (e). 


Mr. Rolt, Q. C., and Mr. Eddis for the Plaintiffs were not 
heard. 


VicrE-CHANCELLOR Sin W. PAGE Woop :— 


I cannot entertain any doubt at all upon this case. It 
is exactly similar to that of the Collins Company v. Brown 
(supra, p. 423), which came before me yesterday. The right 
is as I then stated it. The principle on which it proceeds 
is well established, and was settled, I believe, in the case 
before Lord Hardwicke, of Blanchard v. Hill(f). I may 
now state it in Lord Langdale’s words in Perry v. True- 
jit (g). He says: “I think that the principle upon which 


(a) 4 Y.& C, 485. (e) 6 Bing. N. C. 90. 
(6) 11 Hare, 78. (f) 2 Atk. 484. 
(c) 6 D.M. G. 214. (9) 6 Beay. 73. 


(d) 3 My. & Cr. 14. 
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both the Courts of law and of equity proceed in granting relief 
and protection in cases of this sort is very well understood. 
A man is not to sell his own goods under the pretence that 
they are the goods of another man. He cannot be permit- 
ted to practise such a deception, nor to use the means which 
contribute to that end. He cannot, therefore, be allowed 
to use names, marks, letters, or other indicia, by which 
he may induce purchasers to believe that the goods which 
he is selling are the manufacture of another person. I own 
it does not seem to me that a man can acquire a property 
merely in a name or mark; but, whether he has or not a 
property in the name or the mark, I have no doubt that 
another person has not a right to use that name or mark 
for the purposes of deception, and in order to attract to him- 
self that course of trade, or that custom, which, without that 


improper act, would have flowed to the person who first used, 


or was alone in the habit of using, the particular name or 
mark.” 


It was argued that there is nothing to shew that the law 
of America does not allow persons to cheat others by put- 
ting on their own goods the name of some other person who 
has acquired a celebrity in the manufacture, and passing off 
their own goods as being the goods of some one else; and 
reliance was placed upon the analogy of cases of copyright. 
The question has nothing to do with the question of copy- 
right. It is not a question whether a person is injured in 
his property in respect of particular rights, but whether a 
direct fraud has been perpetrated on another by your plac- 
ing on articles which you manufacture that which is to lead 
everybody else to believe them to be articles manufactured 
by the other. I apprehend that every subject of every coun- 
try, not being an alien enemy—and even to an alien enemy 
the Court has extended relief in cases of fraud—has a right 
to apply to this Court to have a fraudulent injury to his 
property arrested. And here the Plaintiffs have the right 
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—a right recognised, I imagine, everywhere in the world, 
or at least in every civilised community—of saying, “We, 


431 
1857. 


THE 


being the manufacturers of certain goods, claim that another Co™ttNs Co. 
Vv 


man shall not manufacture goods, and put upon them our 
trade mark, and then pass them off as manufactured by us.” 


It was argued that these Defendants have acquired the 
trade mark. But the acquiring a trade mark is not the 
question. No person can acquire property in a trade mark. 
The question is, whether these Defendants have acquired a 
right to do that which the bill charges they are doing—a 
right to put the names and address of the Plaintiffs, and the 
trade mark of the Plaintiffs on their goods, for the purpose 
of selling them as being the work and manufacture of the 
Plaintiffs. That is thé fraud which has been perpetrated ; 
and it is a fraud which, I apprehend, every civilised com- 
munity will arrest at the fountain head, wherever it finds 
it commenced and about to be perpetrated. 


The case of Sykes v. Sykes (a) shews that this equity does 
not depend upon the circumstance of the sale being made 
with a view to persuade the immediate purchaser that 
the goods are the manufacture of another. In Sykes v. 
Sykes, the immediate purchaser was well aware that he 
was purchasing what was the vendors own manufac- 
ture; but he bought it for the purpose of palming it 
off on others as the manufacture of another. The fraud, 
therefore, was complete. And so, I apprehend, the fraud, 
in this case, is complete, assuming, as the demurrer 
must assume, the averments in the bill to be correct. It 
would be most grievous if any Court should hold that there 
was an incapacity of affording relief in a case where a fraud 
has been committed upon a subject of any country. I 
speak, of course, of a fraud so far connected with property 
as to be, not a shadowy, but a substantial injury. For, as 


(a) 3B. & Cr. 541. 
FF 


CoweEN. 


Judgment. 


432 


1857. 
—— 
THE 
Couuins Co. 
Vv. 
CowEN. 


Judgment. 


CASES IN CHANCERY. 


in the case of Sir James Clarke, whatever proceedings a 
Plaintiff may have a right to take by way of action for libel, 
he cannot take proceedings in this Court for the mere cir- 
cumstance of his name being used in a manner which, if the 
public were so absurd as to believe it (which they hardly 
could in that case), would expose him to contempt. If you 
use the name of another for the purpose of securing to your- 
self, in the disposition of property, advantages which belong 
to him, the fraud is complete, and the remedy ought to be 
complete, as in the case of a libel, where the action is al- 
lowed to a foreigner. 


I cannot, in my own mind, entertain the slightest mis- 
giving in this case, whether it be new or not. 


The law, as stated in the case of Farina v. Silverlock (a), 
does not in the least differ from that laid down by Lord 
Langdale. There the Lord Chancellor says(b): “ The 
Plaintiff's equity is founded on the jurisdiction of this Court 
to give relief in the shape of preventive justice in order to 
make more effectual a legal right, the legal right here being 
aright to have a particular trade mark to designate a com- 
modity.” Then he adds: “This right cannot be properly 
described as a copyright. It is, in fact, a right which can 
be said to exist only, and can be tested only, by its violation. 
It is the right which any person designating his wares or 
commodities by a particular trade mark, as it is called, has 
to prevent others from selling wares which are not his, mark- 
ed with that trade mark in order to mislead the public, and 
so, incidentally, to injure the person who is owner of the 
trade mark.” That exactly agrees with the view taken by 


Lord Langdale. The first words by themselves might have 
misled. : 


There must be the usual order overruling the demurrer. 


(a) 6D. M. G. 214. () Id. 217. 
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Mr. Martindale appeared on behalf of the Defendant in 1857. 
the cause of the Collins Company v. Brown, for the pur- Sa 


pose of making, on his behalf, a public apology for having Cottys Co. 


a! v. 
manufactured another man’s goods, stating that he was Cowen. 


wholly ignorant that he was so doing. Tee. 


The Vick-CHANCELLOR.—It is very much to your client’s 
credit that he should make that apology. I cannot conceive 
of anything, short of indictable offences, more discreditable 
than this course of proceeding. 


THE BRITISH EMPIRE SHIPPING COMPANY = June 2nd. 


(LIMITED) 
U. 7-26 haf, ae Ch: 759 
SOMES. 
T HE bill averred that in January, 1857, the Plaintiffs 7 Spent 
commenced an action against the Defendants, who were pe rgers 
: Y vet. 


shipwrights, to recover back so much as was excessive of ¢, 195, ss. 3, 7. 
a sum of 8,816/. 15s. 2d., paid under protest by the coteeee 


Plaintiffs to the Defendants, in respect of repairs done by unheee, 
ns on 


the latter to the Plaintiffs’ ship: which action was still to entertain 
3 : Bill for dis- 
pending. That in February following the Defendants ob- covey cee 


a in aid ofa 
tained an order, under the Common Law Procedure Act, askoe 


1854, for a compulsory reference of the cause to arbitra- nei to 
. . . . arbitration 
tion. That the Plaintiffs intended to proceed with the opderea ’ 


x 5 é . : under the 
action and arbitration ; but, in order to ascertain the pro- 3/4 seahine 


nts’ of the Com- 
priety of the items of sums charged in the Defenda mon Law Pro- 


accounts for the repairs and materials therein alleged to sad — 7 
: Ta Page é 

| have been done and supplied to the Plaintiffs’ ship, it was viet? s 125.) 
And this juris- 
diction is not 

affected by the powers given by the 7th section of the Act, of compelling discovery inde- 

pendently of the assistance of Courts of Equity. "s 

| To such an arbitration, Lord Eldon’s dictum, in Street v. Rigby (6 Ves. 821) as to the 


reluctance of Courts of Equity to be auxiliary to domestic forums, has no application. 


Demurrer to a Bill of this description overruled with costs. * 
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absolutely necessary to make a careful examination of the 
details thereof, and such examination could not be made 
without the production and inspection of the various docu- 
ments in the Defendants’ possession thereinafter referred 
to, comprising, inter alia, the returns made to the ship- 
wrights by their workmen, who were employed by piece 
work, of the quantity and nature of the work done by them; 
upon which returns their pay was based. The bill averred 
that the Plaintiffs could not safely proceed with the action 
and arbitration until the Defendants should have given the 
discovery sought of them in the suit, nor unless or until the 
aforesaid returns, documents, and writings in the Defend- 
ants’ possession should have been produced and inspected ; 
but the Plaintiffs were unable to obtain such discovery, 
production, and inspection from the Defendants in the action 
or without the assistance of this Court. The bill, therefore, 
prayed that the Defendants might make a full discovery of 
the matters aforesaid. 


The Defendants demurred. 


Mr. Rolt, Q. ©, and Mr. Shapter, in support of the 


demurrer :— 


In a case like the present, a bill for discovery merely will 
not lie, 


The action has been turned into an arbitration; and 
this Court will not be auxiliary to grant discovery in aid of 
an arbitration. Parties shall not obtain discovery here and 
relief before the arbitrator : Street v. Rigby (a). 


Besides, the arbitrator has full power to grant the dis- 
covery for which the Plaintiffs have come to this Court. Such 


(a) 6 Ves. 821. A 
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a power is inherent in the arbitrator in all cases of arbitra- 
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tion, and in this particular species of arbitration it is pay Brisa 


expressly given by the legislature: compare the 7th section 
of the Common Law Procedure Act, 1854, with the 40th 
section of the Law Amendment Act, 3 & 4 Will. 4c 42, 
which shews that the Court or the Judge at common law 
can command the attendance and examination of any 
person to be named, or the production of any documents to 
be mentioned, in the rule or order; and where a Court of 
ordinary jurisdiction can itself compel the discovery re- 
quired, a Court of equity will not interfere: Mitford Pl. 
221, 222. 


We rely on the broad rule that the Defendants are not to 
be doubly vexed, both at law and in equity. 


They cited Phelps v. Prothero(a) and Farebrother 
v. Welchman (b). 


Mr. Druce was not heard in support of the bill. 


ViIcE-CHANCELLOR Str W. Pace Woop :— 


Tt is clear that the Common Law Procedure Act, 1854, 
has not made any difference in the course which this Court 
will adopt as regards entertaining bills for discovery in aid 
of an action, in a case of compulsory arbitration under 
the Act. 


The Act does not bring such a case within the dictum 
cited from Street v. Rigby(c). What Lord Eldon there 
says is this:—“I recollect passages in which Courts of 
justice, however full of culogia upon these domestic forums, 
have recollected their own dignity sufficiently to say they 


EMPIRE 
Surprine Co. 
v. 
-SomEs. 


- Argument. 


Judgment. 


(a) 16 0. B. 370. (6) 24 Law J., N.S, Ch, 410. (©) 6 Ves. 821. 
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would not be auxiliary to those forums; that the parties 
should not be permitted to take their relief from them, 
coming here for discovery.” If that is the foundation of 
the objection to this Court giving discovery—and it is the 
only one mentioned by Lord Eldon—it is clear that it 
cannot be in any way applicable to a case like the present,— 
a case of compulsory arbitration before a public forum 
which the legislature has provided for the determination of 
questions like the present; not a voluntary arbitration 
before private friends, but before the tribunal which the 
legislature has thought fit to employ. It is clear that 
after such a compulsory order of reference to arbitration, 
the cause is as much before the High Court of Judicature 
as it was before. 


The only possible ground upon which the demurrer 
could be argued was, that the arbitrator has already, under 
the Act, the power to compel discovery; and that where 
such a power exists, as in case of the Ecclesiastical Courts (a), 
equity will not mterfere. The section of the Act which 
was relied upon to shew that the arbitrator has this power 
was the 7th, which enacts that the proceedings upon 
any compulsory arbitration shall, except otherwise directed 
by the Act or by the submission or document authorising 
the reference, be conducted in like manner and subject to 
the same rules and enactments as to the power of the 
arbitrator and of the Court, the attendance of witnesses, 
the production of documents, and so forth, as upon a 
reference made by consent under a rule of court or judge’s 
order. Then, referring to the 40th section of the Law 
Amendment Act, 8 & 4 Will. 4, c. 42, I find it enacted, that 
when any reference shall have been made by any such rule 
or order as there mentioned, or by any submission con- 
taining such agreement as there mentioned, it shall be 
lawful for the Court by which such rule or order shall be 


(a) Dunn v. Coates, 1 Atk. 288. 
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made, or which shall be mentioned in such agreement, or 
for any judge, by rule or order to be made for that purpose, 
to command the attendance and examination of any person 
to be named, or the production of any documents to be 
mentioned in such rule or order. But, in reference to this 
argument, it should be observed that the common law 
courts have now the power in all cases, and not merely in 
cases of arbitration, of calling for the production of books 
and papers. And yet’ this Court has held that such power 
does not prevent a Court of equity from ordering such 
production, either because Courts of equity have concurrent 
jurisdiction with the common law Courts, or because the 
relief granted in this respect by the common law Courts is 
not commensurate with that which this Court would extend. 
That this is the case is obvious, amongst other consider- 
ations, from the circumstance that, in order to obtain pro- 
duction of a document at common law, it is necessary for 


i). the party to describe what the document is, which it is 


often impossible for him to do with sufficient certainty. 


I think it, therefore, clear that the power given by the 
Act, in the case of an arbitration like the present, does not 
deprive this Court of its jurisdiction to entertain a bill for 
discovery. 


The demurrer must be overruled; and, as usual in the 
case of un experiment which has failed, it must be over- 
ruled with costs. 
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Surety —Dis- 
charge i 
Lquity— Re- 
servation of 
Right. 


A creditor 
upon giving 
time to his 
principal 
debtor may 
reserve his 
rights against 
the surety, 
and this with- 
out communi- 
cating the ar- 
rangement to 
the surety. 

But when 
the creditor 
gives a release 
to the debtor 
he cannot re- 
serve any 
right against 
the surety, 
because the 
debt is gone 
at law. 

An agree- 
ment be- 
tween a bond 
debtor and 
his creditor, 
that the latter 
shall take all 
the debtor’s 
property, and 
shall pay his 
other credi- 
tors five shil- 
lings in the 
pound, 
though not 
a discharge 
of the bond 
at law by 
way of accord 
and satisfae- 
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WEBB v. HEWITT. 


Tue Plaintiff gave a bond to the Defendant, dated the 
25th of March, 1841, in the sum of 10002., subject to a con- 
dition whereby, after reciting that by an indenture bearmg 
even date with, but executed before, the execution of the 
bond, and made between the Defendant of the one part and 
Charles Field of the other part, the Defendant had demised 
to Charles Field a certain dwelling house, and brewery, 
and premises, from the 25th day of March, 1841, for the 
term of fifty years, if Field should so long live. And that 
Field, for the purpose of securing payment to the Defendant 
of such principal and interest moneys as were afterwards in 
the condition mentioned, had given to the Defendant acertain 
other bond, bearing even date with the said indenture of lease 
and with this bond. And that it had been agreed that due 
payment to the Defendant of the said principal and interest 
moneys should be further secured by the bonds of three 
sureties, each in the sum of 1000/.; and that the Plaintiff, 
as one of such sureties, had accordingly agreed to execute 
to the Defendant this bond with the condition thereunder 
written. The condition of the bond was declared to be such, 
that, ifthe said Charles Field, his heirs, executors, or admi- 
nistrators, did and should, at the end, expiration, or other 
sooner determination of the said indenture of lease, well and 
truly pay or cause to be paid to the Defendant, his executors, 
administrators, or assigns, the sum of 6275/., and also such 
further sum or sums of money (if any), as the Defendant 
might advance and lend to the said Charles Field within 
one year from the day of the date of the bond (not exceed- 
ing, with the said sum of 6275/., the sum of 10,0002. in the 


tion, because not under seal, still operates in equity as a satisfaction of the debt; and it 
is not possible in equity, upon such a transaction as that, to reserve any rights against the 
surety ; and any attempt to do so would be void as being inconsistent with the agreement. 
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whole), and should in the meantime, and until the end, ex- 
piration, or other sooner determination of the said indenture 
of lease, pay to the Defendant+his executors, administrators, 
or assigns, in respect of the principal money for the time 
being remaining upon security of the said recited bond of 
} the said Charles Field, interest at the rate of 51. per cent. 
| per annum, half yearly, the bond should be void. Provided 
| 1 that it should not be lawful for the Defendant, his executors, 
administrators, or assigns, before the expiration or other 
sooner determination of the said indenture of lease, to re- 
9 cover or sue for the principal money intended to be secured 
1 by the said bond of the said Charles Field, or by this bond 
or any part thereof, unless and until the half yearly interest 
payable as aforesaid, or some part thereof, should be in ar- 
} rear for the space of tour calendar months, anything in the 
bond of the Plaintiff or in the bond of the said Charles 
4) Field contained to the contrary notwithstanding. Provided 
% also, that it should be lawful for the said Charles Field, his 
heirs, executors, or administrators (if and as often as he or 
they should think fit), to pay to the Defendant, his execu- 
tors, administrators, or assigns, on any of the said half yearly 
days of payment of interest, all or any part of the said prin- 
cipal money so secured as aforesaid, in instalments or sums 
of not less than 300. nor greater than 600/. each, he, the 
said Charles field, his heirs, executors, or administrators, 
giving to the Defendant, his executors, administrators, or 
assigns, not less than three calendar months notice in writ- 
ing of the intention of him the said Charles Field, his heirs, 
executors, or administrators, so to do, anything in the bond 
of the Plaintiff, or in the bond of the said Charles Field, 
contained to the contrary thereof in anywise notwith- 
standing. 


The Defendant, after the date of the bond, advanced to 
Field divers sums of money, amounting in the whole, to- 
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gether with the said sum of 62751., as the Defendant alleg- 
ed, to the sum of 90001. 


A memorandum of agreement was made on the 22nd of 
August, 1845, between Field of the one part, and ewitt 
of the other part, and thereby, in consideration of the debt 
due by Field to Hewitt, and of Hewitt having at the re- 
quest of Field paid certain of his debts in full, and paid, or 
agreed to pay, a composition of not less than five shillings in 
the pound upon the rest of thedebts of Field, particularised in 
certain accounts therein mentioned, and of ageneral release to 
be given by Hewitt to Feld, Field undertook, at the request, 
costs, and charges of Hewitt, to surrender to Hewitt the 
lease of the said brewery and other premises therewith 
held by him, and to assign and deliver to Hewitt the plant, 
utensils, casks, carts, drays and horses, and stock in trade, 
at or belonging thereto, and also all his household furniture, 
plate, linen, china, and effects of every kind, and to assign 
over to Hewitt or his nominee all book and other debts due 
and owing to him Feld, individually or jointly with any 
other person or persons or otherwise howsoever, and all 
securities for the same, and with full powers to receive, re- 
cover, and give discharges for the same. And Field there- 
by agreed to convey, assign, and assure to Hewitt all his 
freehold, leasehold, and real and personal estate of every 
kind, and for the purposes aforesaid to make, do, and exe- 
cute all such acts, deeds, and assurances as Hewitt or his 
counsel should devise or require. And Field thereby au- 
thorised Hewitt or his agents forthwith to enter upon and 
receive and keep possession of all the estate, property, 
debts, chattels, and effects, comprised in the agreement, 
notwithstanding that the same had only been partially per- 
formed by him. 


Conveyances were afterwards executed pursuant to such 
agreement, Feld had since died. 


CASES IN CHANCERY 


On the 25th of August, 1856, the Defendant, without 
having made any previous demand upon the Plaintiff, put 
the bond in suit against him. The Plaintiff filed this bill 
to restrain the action, and to have the bond delivered up to 
be cancelled. 


Evidence was given on the part of the Defendant to 
prove that there should have been inserted in the agree- 
ment a reservation of right against the surety. 


Mr. Rolt, Q. C., and Mr. Bevir for the Plaintiff cited 
Owen v. Homan (a), Boultbee v. Stubbs (6), and Lewis v. 
Jones (¢). 


Mr. Cairns, Q.C., and Mr. Pryor, for the Defendant, 
cited Wyke v. Rogers (d). 


The VicE-CHANCELLOR reserved judgment. 


VicE-CHANCELLOR Str W. Pace Woop :— 


The question in this cause was, whether the Plaintiff who 
gave a bond for 1000. as surety for moneys advanced to an- 
other person, named Charles Field, is entitled to be liber- 
ated from the suretyship, in consequence of the transaction 
which afterwards took place between the creditor and the 
principal debtor. Many questions have been raised upon 
the effect of the recent decisions at law, which have not 
a very material bearing on this case. However, I have 
thought it right to look into the authorities on the subject; 
and I think that they have brought to a clear result almost 
all the points which have been argued before me. The 


(b) 18 Ves. 200 


(a) 4H. L. Ca. 997.~% : 
(d) 1 De G.M. & G, 408. 


(c) 4B, & Cr. 506, ~ 
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question principally argued was, how far a creditor has a 
right when discharging his principal debtor, either by giv- 
ing time or by release, to reserve his remedies against the 
surety. Here a further question arises, how far under this 
agreement the creditor would be entitled to the benefit of 
the reservation supposing he could have made it. 


As to giving time, the authorities, which are almost in- 
numerable, have settled that upon any giving of time 
to a principal debtor, if there be a reservation of rights 
against the surety, the surety is not discharged; for, when 
the right is reserved, the principal debtor cannot say it 1s 
inconsistent with giving him time that the creditor should, 
be at liberty to proceed against the sureties, and that they 
should turn round upon the principal debtor, notwithstanding 
the time so given him; for he was a party to the agreement 
by which that right was reserved to the eréditor, and the 
question whether or not the surety is informed or the ar- 
rangement is wholly immaterial. as, 


A release, however, stands upon an entirely different foot- 
ing. The case of Nicholson v. Revill (a), which is recog- 
nised in Kearsley v. Cole (b), has decided that, when an ax 
tual release is given, no right can be reserved, for the debt 
is gone at law. In Nicholson v. Revill, the Court com- 
mented on the observations of Lord Eldon in Ex parte 
Giffard (c), saying that, if those observations were meant to 
extend to this, that the principal-debtor could be entirely re- 
leased, so that the debt should be extinguished, and yet 
the right reserved against the surety, they thought the dicta 
went too far. In Kearsley v. Cole, Mr. Baron Parke says 
he does not conceive Lord Eldon’s observations were aaa, 
to have any such effect as that, which he says would be in- 
consistent with the previously decided cases; but that what 
he meant to say was, that there might be a giving of time, not 
a release, but a covenant not to sue, so that the debt still re- 


ms 1 « . 
(a) 4 Ad. & Ellis, 675." (6) 16 M. & W. 128 () 6 Ves. 8057 
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mained, that would not operate as a discharge to the surety 
if the right were reserved ; but that, ifthe debt was gone, then 
there was nothing that could be reserved against the surety. 


Another nice point arose in Kearsley v. Cole (a), where a 
great deal of the learning on this subject is collected in a 
short compass; namely, what was the position of a principal 
debtor with reference to his surety who had acquiesced in 
the arrangement with the creditor, whether the surety, by 
joining in the agreement, had not in effect sanctioned it for 
all purposes, and agreed to stand only in the place of the 
creditor against the principal debtor, so that if the creditor 
had agreed to take from the debtor five shillings in the 
pound, and the surety had acquiesced in the right retained 
against himself, the creditor might come against the surety 
for the whole debt, but yet the surety, because he had 
agreed that he would only stand against the principal 
debtor in the place of the creditor, might be entitled as 
against the principal debtor to the five shillings in the pound 
only. That was the point argued in Kearsley v. Cole, 
and it was decided that the surety retained his full rights 
against the debtor, although he was cognisant of, and con- 
curred in the arrangement. 


In the case before me, there is clearly no discharge at 
law, by accord and satisfaction, because the instrument by 
which the accord and satisfaction is alleged to have been 
made is not under seal. That point is determined in Rogers 
v. Payne, of which there is a short note in 2nd Wél- 
son, 276, and a full account in Mr. Selwyn’s book, under 
the head of “Covenant” (>). An agreement being there 
pleaded by which certain arrangements were to be made 
which were to be taken in full satisfaction of the debt, it 
was held, that, the agreement not being under seal, it could 
not be pleaded in accord and satisfaction of the debt which 
had been created by an instrument under seal. In this 


“ 


(a) 16 M.& W. 128. (b) Nisi Prius, 6th ed. p. 524. 
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case, therefore, the agreement being simply in writing, would 
not amount to a discharge at law, and the only question is, 
what is its effect in equity? There can be no doubt that the 
agreement was an equitable discharge, which would of 
course release the surety. 


[His Honour stated the effect of it.] 


It struck me, since the discussion on the argument, 
that the question raised here is hardly capable of being 
suggested on the part of the Defendant, for this reason. 
There is neither a giving of time, nor the mere circumstance 
of release, but an actual sale. The debt is satisfied and 
gone. No part of the agreement is disputed. Field agrees 
to assign to Hewitt all his property; and on the face of 
this agreement (and there is no evidence to the contrary in 
this suit), there was no valuation made. It might or might 
not be, that Mr. Hewitt would then get full satisfaction: it 
was not an assignment upon trust to pay Hewitt and the 
rest of the creditors five shillings in the pound. Probably 
it was estimated that the effects would pay five shillings 
only in the pound to Hewitt and the other creditors; but 
upon the face of the agreement Hewitt may be taken 
to have contemplated not only that his debt would be 
satisfied by having this property, but more than satisfied, 


. for he agreed on taking it to pay five shillings in the 


pound to the other creditors. It was in either view 
a complete sale. The debt is gone in equity, and it is 
impossible to reserve a right against the surety in such a 
transaction as that. I do not know what inquiry the surety 
could make. It seems to me that he is not in a condition 
to ask for any inquiry. A debtor has agreed with his cre- 
ditor in consideration of the creditor making over all his 
property, not only to give him a release, but to pay his 
other creditors five shillings in the pound. That being the 
case, it seems to me to be of very little avail to consider the 
evidence with regard to the supposed arrangement ; but 
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when I come to sift that evidence, it would not entitle the 
Defendant to insist upon having added to the agreement a 
reservation of rights against the surety, because upon the 
authorities I have cited a release could not be made with 
that reservation of right; and, therefore, if I were to alter 
it at all, I must modify the agreement so as to make it an 
agreement not to sue the principal debtor, with a proviso 
that it is not to have any effect in liberating the surety. 


[His Honour then examined the evidence, and continued :] 


It is not alleged in that evidence, that the agreement 
was defective in any particular, except that there should 
be added a clause by which the rights and remedies against 
the sureties should be reserved. It appears to me that 
such a clause would be entirely inconsistent with the whole 
frame of the agreement, which is, that the creditor was to 
have the debtor’s whole property in satisfaction of his debt, 
and was to give arelease. He is under no obligation to 
account to anybody. How can he say against the sureties, 
I have taken full consideration for my debt and yet there 
is a debt existing? That seems to me to be the whole 
case. There is no suggestion that Hewitt ever meant to 
make himself accountable in respect of any of his property. 


[His Honour then considered another point which was 
raised on the evidence, and concluded :—] 


But what I rest my judgment on principally is, the re- 
sult of this transaction upon the face of it. There is no- 
thing in evidence that shakes any portion of the agree- 
ment. The utmost that the evidence amounts to is, that 
there was an intention with this agreement, such as it is, 
to assert a reservation of right against the surety. I hold, 
that if such a reservation of right had been put in it would 


have been a nullity. If a man, in consideration of the 
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1857. debt due from his principal debtor, agrees to buy the whole 
Wines of the debtor’s property, he has been paid; and if he has 


Bane been paid, he cannot reserve his rights. That is the simple 
EWITT. 


aes point to which the case is reduced. 
Judgment. 


Therefore, the Plaintiff is entitled to have his injunction 
made perpetual; and to have a declaration that the Defend- 
ant has released the Plaintiff from all liability under the 
bond, and a decree that the Defendant should deliver up 
the bond to be cancelled, and the costs of the suit. 


cs ae & LEYCESTER v. LOGAN. 


Shipping— Iw September, 1856, a collision took place between the 
ie. British steam-ship Falcon, of which the Plaintiffs were 


1854-17 & = ae : 
eee the registered owners, and a sailing ship called the Imogene. 


nee e 504 Shortly after the collision, the Imogene foundered and was 


Admiralty totally lost. The cargo and some of the passengers’ luggage’ 

Cages lost with the shi 

Judgment of, Were lost with the ship. 

condemning 

Ship—Pro- pee x = 

eee im The Plaintiffs admitted, that, in respect of the loss of the 
em 2 

Injunction— Imogene, they were answerable in damages to the extent 

Costs. 


The provisions of the 504th section of ‘The Merchant Shipping Act, 1854” (17 & 18 
Vict., c. 104), limiting the liability of a ship-owner to the value of his ship and freight; 
and the provisions of the 514th section of the same Act, giving the Court of Chancery 
jurisdiction to stop actions and suits pending in any other Court in relation to the same 
subject matter, are applicable, notwithstanding the circumstance that an adverse claimant 
has obtained a definitive sentence or judgment of the Court of Admiralty condemning 
the ship ; and the utmost to which the latter is entitled under such a judgment, in respect 
of the loss he has sustained, is to share rateably with the other claimants in the value of 
the ship and freight. 


But this Court has no control over the ship itself, and cannot prevent the party who has 
obtained such a judgment from proceeding to a sale of the ship, and retaining out of the 


proceeds such costs as he may be entitled to retain under the order of the Admiralty 
Court. 


Subject, however, as abovementioned, the ship-owner is entitled to an injunction, under 
the 514th section of the Act, restraining the party who has obtained such a judgment 
from proceeding further in the Court of Admiralty. 
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and in manner mentioned in Part IX of the Merchant Ship- 
ping Act, 1854 (that is to say), to the extent of the value of 
the Falcon, and the freight due or to grow due in respect 
of that ship during her then voyage. They also admitted 
that the value of the ship and freight was insufficient to an- 


_ swer all the claims made or which might be made against 


them in respect of the loss of the Imogene. 


Several actions were commenced against the Plaintiffs in 
the Admiralty Court of London, by the owners of the Imo- 
gene, by owners of part of the cargo, and by certain of the 
passengers. And in one of such actions, which had been 
commenced by the Defendant Logan, judgment was obtain- 
ed, whereby the Plaintiffs were condemned in the damages 
and losses consequent on the collision, with costs. The Fal- 


con was arrested by process of the Admiralty Court, and 


was still under arrest and liable to be sold. The other actions 
were still pending. 


The Plaintiffs now filed their bill to have the value of the 
Falcon and her freight ascertained, and apportioned between 
the persons who should establish their claims thereto; and 
praying that the Defendants might be restrained by injunc- 
tion from prosecuting the actions commenced by them, and 
from commencing any other actions; and in particular, that 
the Defendant Logan, who had obtained judgment in his ac- 
tion, might be restrained from proceeding to a sale or taking 
any proceedings to compel or procure a sale of the Falcon. 


Mr. Cairns, Q. C., and Mr. Baggatlay now moved for a 
decree as prayed by the bill. 


Mr. Oole, in the absence of Mr. Rolt, Q. C., for the De- 
fendant Logan, contended that the Defendant, having as- 
serted his rights i rem, and having obtained possession 
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of the ship by the judgment of the Court of Admiralty, for 
the purpose of satisfying his debt and costs, the ship could 
not be taken from him by any proceeding in this court. He 
was entitled to retain the ship as a security for the full 
amount of his loss, as well as his costs. 


The action in the Court of Admiralty was not an action 
“ pending,” within the meaning of the 514th section of the 
Act, inasmuch as the Defendant had obtained a definitive 
sentence of that Court. 


Besides, the object of the Act was not to deprive the per- 
sons injured of any remedy they may have a rem, and 
which they may assert in the Court of Admiralty, but only 
to protect the owner from personal liability. The case was 
one for which the Act had failed to provide. 


He cited Ex parte Rayne (a), to shew, that, notwithstand- 
ing the provisions of the 53 Geo. 3, c. 159,—the Act then in 
force for limiting the liability of ship owners,—the owner of 
a ship might be condemned personally in the costs of re- 
covering compensation, although he might thereby become 
answerable for more than the value of his ship and freight; 
and the case of the Saracen(b), to shew that the party who 
has obtaimed a decree like the present in the Court of Ad- 
miralty, cannot be deprived of his priority, and that a decree 
of that Court is final. 


Mr. Druce for other Defendants who had actions pending. 


Mr. Carns, Q. C., in reply, submitted to pay the costs of 
the Defendant Logan in the Court of Admiralty; but dis- 
puted his right, in respect of the loss he had sustained by 
the collision, to more than his share, rateably with the other 


(2) 1 Q. B.982. (6) 10 Jur. 396; $.C., on appeal to P.C., LlJur, 253. 
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parties injured, to the value of the ship and freight. He 1857. 
cited Hill v. Audus(a), and Dobree v. Schroder (b). Luvonsran 
Ce 
; L 
Judgment reserved. any 
Argument. 
The VICE-CHANCELLOR SIR W. Pace Woop:— Feb. 18th. 


As regards all the Defendants except Logan, this case is Judgment. 
extremely simple. But as regards Logam it is in a some- 
what different position. Logan has taken proceedings in 
the Admiralty Court, and has obtained a judgment of that 
Court condemning the ship, for the purpose of answering his 
debt and costs; and it was insisted on his behalf by Mr. 
Cole, by whom the case was very ably argued, that, having 
asserted his rights in vem, and having obtained possession 
of the ship by the judgment of the Court of Admiralty, for 
the purpose of satisfying his debt and costs, the ship cannot 
be taken from him by any proceeding in this-court, and he 
is entitled to retain the ship as a security for the full amount 
of his loss as well as his costs. 


The general scope of the Merchant Shipping Act is suf- 
ficiently clear. Following the provisions of many previous 
Acts, from about the time of George the Second downwards, 
but im some respects deviating from those provisions, and 
leaving to this Court a larger discretion with respect to the 
orders it might make, the Legislature, by this Act, intended 
to provide that in no case should the ship owner, unless 
there were personal default on his part, be liable for more 
than the value of his ship and freight, in respect of any 
losses which might be occasioned by the circumstance of his 
ship having run down or injured other ships. Those pro- 


(a) 1K. & J. 263. (6) 2 My. & Cr, 489. 
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visions are very clearly and explicitly contained in the 504th 
section of the Act, which says distinctly, that this shall be 
the limit of the owner’s liability. Then, in order to secure 
to ship owners that limitation of liability, and to obtain for 
them the full benefit of having the whole case settled at 
once, on their placing themselves in a position to pay or to 
secure, as the Court may direct, the value of the ship, the 
514th section provides, that in cases where any liability has 
been, or is alleged to have been, incurred by any owner in re- 
spect of loss of life, personal injury, or loss of or damage to 
ships, boats, or goods, and several claims are made in respect 
of such lability, there, subject to the right therembefore 
given to the Board of Trade for other purposes, it shall be 
lawful for the Court of Chancery to entertain proceedings 
at the suit of any owner for the purpose of determing the 
amount of such liability, subject as aforesaid, and for the 
distribution of such amount rateably amongst the several 
claimants, with power for the Court to stop all actions and 


suits pending in any other court in relation to the same 
subject matter, 


It was contended, on the part of the Defendant Logan, 
first, that the action in the Court of Admiralty was not a 
“ pending action ” within the meaning of the 514th section, 
inasmuch as he had obtained a definitive sentence therein ; 


and, secondly, that the object of the Act was not to deprive 


the persons injured of any remedy which they might have 
im vem, and which they might assert in the Court of 
Admiralty, but only to protect the owner from personal 
lability; and, therefore, that, the Defendant having obtained 
this judgment, he is not to be deprived of the fruits of it. 
The case, it was said, was a casus omissus in the Act; the 
owner, therefore, must be left to the liability Which the 
ship is now under, and the only protection he can claim is 
against what Mr. Cole termed his “ personal liability.” 
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Now, I apprehend that the argument of personal liability, 
as contra-distinguished from the liability of the ship, is one 
which cannot be maintained. The liability of the ship,— 
that is, the liability of the shipowner to have his ship con- 
fiscated for the purpose of making good the damage 
inflicted,—is a liability to which the owner is exposed; 
and it never could be contemplated by the Legislature, 
that the owner should be liable to a suit which the Legis- 
lature must have known might at any time be instituted 
in the Court of Admiralty for the purpose of having his 
ship sold, and should after that be again liable to make 
good the whole value of the ship to any person who might 
sue him. There is no provision in the Act which in any 
way justifies the supposition that the Legislature had any 
such intention. It would be a very strange construction of 
the Act with regard to the liability of shareholders in joint 
stock banks—for instance, in the case of an Act providing 
that shareholders should be liable to the extent of their 
respective shares, and at the same time giving the directors 
a lien on those shares for debts of the shareholders,—to 
say that if the directors, by virtue of such lien, were to sell 
the shares, the personal liability of the shareholders would 
still remain, ultra the shares, to the whole amount which 
they might have subscribed. And again, in the case of a 
mortgage, with a contract that the mortgagor should be 
liable to the full value of the mortgaged estate, it would be 
a strange doctrine to maintain in this Court, that, if there 
were a foreclosure and sale, the mortgagor would still con- 
tinue liable in respect of the mortgage debt. That, there- 
fore, is an argument which cannot be maintained by the 
Defendant Logan ; and, notwithstanding his judgment in 
the Court of Admiralty, the utmost to which he is entitled 
in respect of the loss he has incurred by the collision, is to 
share rateably with the other parties in the value of the 
ship and freight. 
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To a certain extent, the Defendant Logan has obtained 
an advantage over his co-Defendants by means of the sen- 
tence of the Court of Admiralty, since that sentence has given 
him the security of the ship for his costs, and that security 
is one with which the Act does not enable me to deal. The 
Act enables the shipowner to protect himself from the costs 
of numerous actions, the 514th section providing that he 
may apply to this Court to stay such actions, and to have 
the amount of his liability ascertained; but as to any 
control to be exercised over the ship itself, the Act is 
silent. And I apprehend this Court could not exercise any 
such control, except by way of annexing a condition in 
granting the relief sought. If the ship were still the 
property of the owner, and in the possession of the owner, 
and not subject to the process of the Court of Admiralty, 
it is possible this Court might have imposed some condition 
upon the owner, and declined to grant him the relief he 
has sought, except on the terms of his pledging the ship by 
way of security. But I do not see any way in which 
the Act has given this Court any control over the ship 
itself. 


This circumstance removes the case from the application 
of any arguments from the analogy of the course of pro- 
ceeding in creditors’ suits. The truth is, there is no such 
analogy. In creditors’ suits, the ground upon which one 
creditor is enabled to stay proceedings by another after bill 
filed, is that this Court retains the assets of the testator as 
a common fund, out of which all creditors ought to be paid 
rateably. A decree being once made for the administra- 
tion of that common fund rateably, then, for the benefit 
of all the creditors, the other suits are stopped; so that it 
was at one time even doubted whether the executor could 
apply for an injunction, although it was afterwards deter- 
mined that he could. But in this case there is nothing of 
the kind. Here the ship is not made a common fund out 
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of which the creditors can obtain payment of their debts, 
but the Act simply gives the owner the power of protecting 
himself, as provided by the 514th section. The argument, 
if any, from analogy, is all in favour of the Plaintiff; because, 
in a creditors’ suit, if the judgment at law be only one which 
affects the goods of the testator, and not a judgment for 
satisfaction de bonis propriis, this Court interferes, and 
prevents the creditor from suing, just as much after judg- 
ment, as in other cases before judgment. When the 
judgment is de bonis proprtis, the Court does not interfere, 
because then the liability becomes the personal liability of 
the executor. But in truth there is no analogy whatever 
between that course of proceeding and the present. 


All that I have here to consider is, whether, the cir- 


i ~ cumstance of there having been a final judgment, a sentence 


pronounced by the Court of Admiralty prevents the exercise 
of the jurisdiction which the Act has given to this Court, of 
stopping “actions and suits pending in any other court in 
relation to the same subject matter” (a). In reference to 
that question, the case of Dobree v. Schréder (b) is an 
authority (although the point was not argued—I suppose 
because no one thought the contrary could be successfully 
maintained), that, after judgment recovered at law, this 
Court will interfere. In that case, two judgments had been 
recovered at law, and yet the jurisdiction was exercised by 
this Court. The course at law—and I have looked at several 
of the cases at law for this purpose—is this :—After the 
judgment there is a writ of inquiry to ascertain the 
damages, and, if necessary, the value of the ship, What 
would be the right course to be taken if the value of the 
ship had been realised, is another question ; but so long as 
that has not been done, it appears to me that it would be 
clearly a narrow construction of the word “pending,” in 


(a) Sect, 514. (b) 2 My. & Cr. 489. 
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the 514th section of the Act, to hold that the owner is pre- 
cluded from applying to this Court, under the Act, to 
prevent the ship from being disposed of in any other way 
than according to the Act, namely, so as to limit his liability 
to the amount of the value of the ship at the time of the 
collision, and the value of the freight. 


The question is, what is to be done now that the ship is 
under sentence of the Court of Admiralty, and the De- 
fendant Logan has obtained that security for his rateable 
share of the amount to be paid, and for the costs of his suit 
in that Court. And it seems to me, that the right course to 
take is this: regard being had to the position in which 
the ship now is, namely that it is not in the control of the 
Plaintiff, and that it is not as I conceive under the control 
of this Court, but under that of the Court of Admiralty, 
the only restriction I can impose on the Defendant will be, 
to take care that he does not realise more than he is enti- 
tled to realise in respect of his security, namely the amount 
of his costs in the Court of Admiralty, and the amount of 
his share rateably with the other parties who have been 
injured in respect of the loss he has sustained. 


Logan has a lien on the ship for the amount of his costs 
in the Admiralty Court, and those costs should be paid into 
Court, as well as the extra value of the ship at the time of 
the collision, for the benefit of the other persons who have 
incurred loss by the collision. 


The Defendant Logan must be at liberty to sell the ship, 
and to retain out of the proceeds such costs as he is entitled 
to under the order of the Court of Admiralty; and upon 
such sale being made, he and all other parties must concur 
in_all necessary acts for the transfer of the balance into court. 


The Plaintiff must pay into court the extra value of the 
ship at the time of the collision, as compared with the pre- 
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sent value, the estimated costs of the Defendant Logan in 
the Admiralty Court, and the value of the freight. There 
will then be precisely the same inquiry as to the value of 
the ship as in the case of the African Steam Ship Com- 
pany v. Swanzy(a). Then an injunction restraining the 
Defendant Logan from proceeding in the Admiralty Court, 
subject to his being at liberty to sell the ship, and to retain 
out of the proceeds such costs as he may be entitled to re- 
tain under the order of the Court of Admiralty. And an 
injunction restraining the other Defendants from proceeding 
in the Admiralty Court until further orders; with liberty to 


any party to apply. 
Decree accordingly. 
(a) 2K. & J. 660. 


In Re HUNGERFORD’S TRUST. 


Perrrton for payment to the Petitioner of the income 
of a fund arising from the sale of lands to a railway com- 


pany. 


At the time of the sale, the Petitioner was in possession 
of the lands as tenant for life, subject to certain mortgage 
debts created by himself. 


The company objected that the order could not be made 
unless the mortgagees were first served with the petition. 


Mr. Schomberg, for the Petitioner, submitted that service 
on the mortgagees was unnecessary. 
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tenant for life, subject to mortgages created by himself, the Court will make an order, 


without requiring the mortgagees to be served with the Petition. 


But semble such service could not have been dispensed with, in case the tenant for life had 


been out of possession at the date of the sale. 
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The Vick-CHANCELLOR Str W. PAcE Woop thought, 
that, if the Petitioner had been out of possession when the 
land was sold, the incumbrancers ought to have been served ; 
but inasmuch as they had allowed him to be in possession, 
such service was unnecessary. It was their business to look 
after their own security. 


In Re MORTLOCK’S TRUST. 
MARY ANNE MORTLOCE, by her will dated 1850, 


after directing all her property to be converted into money, 
bequeathed one-fifth part thereof “to the Rev. Charles 
Mortlock and to Mrs. Rawlins” (meaning the Petitioners), 
“ in two equal parts, each for his and her sole use and bene- 
fit, and to be disposed of as each of them pleases at their 
death, or if not so disposed of, to be equally divided at their 
deaths between their children as they respectively attain 
the age of twenty-one years.” 


A sum of 11581. 19s 3 per Cents, having been 
paid into court by the executors in respect of this bequest, 
the Petitioners prayed that the same might be sold and the 
proceeds paid to them in equal moieties. 


Mr. H. Stephens for the Petitioners, contended that this 
was an absolute gift of the fund to them, citing Hales v. 
Margerum (a), In ve Yalden(b), and the cases there cited, 
and Tomlinson v. Dighton (ec). 


Mr. Martindale, for the executors and for children of the 
Petitioners, contended, that, having regard to the terms of 
the bequest and the gift over, the Petitioners took, not an 


(a) 3 Ves. 299. (6) 1D.M.G.53. % (c) 1P. Wms. 149. 
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absolute interest; but each of them a life interest only, with 
a power of disposing of the principal ; subject to the exercise 
of which power, the children were entitled. 


A reply was not heard. 


ViIcE-CHANCELLOR Str W. Pace Woop :— 


The rule is, that where there is an absolute gift by will, 
followed by words sounding like a power, with a gift over 
if it be not exercised, there the Court gives effect to the 
absolute gift as such, and the gift over is held inconsistent 
with that absolute gift, and therefore void. 


The only question that could arise is, whether a like con- 
struction would be put upon a bequest where the exercise 
of the power is required to be by will, or whether, in such 
a case, the bequest would not be cut down to a life interest 
in the donee, with a power for him to appoint by will. But 
the question, how such a bequest might be construed, does 
not arise here, for here the words are “to be disposed of as 
each of them pleases at thew death,” words which would 
be satisfied not merely by an appointment by will, but by 
an appointment by instrument inter vivos, to take effect at 
the death. 


That being so, the bequest is in truth nothing more than 
that which came before the Lords Justices in Re Yalden (a), 
where the words were “by will or otherwise,” which could 
admit of no doubt. 


I must, therefore, hold that the Petitioners took absolute 
interests in the fund in question (0). 


(a) 1 D. M. G. 53. es (6) Vide Barton v. Barton, infra, 512. -— 
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JOEL v. MILLS, 
HARVEY vw. MILLS. 


Tue Reverend Robert Davers, by his will, dated in 
1852, appointed Lord Arthur Charles Harvey and the 
Reverend Frederick Goold, executors, and bequeathed to 
his wife Mary Davers, for life, an annuity of 200/., and 
devised to her a certain messuage in fee. And he devised 
to his said executors and their heirs all the rest of his real 
estate, upon trust, in the first place, with the rents and 
profits thereof, to pay the said annuity, and upon trust to 
apply the residue of the rents and profits of the said here~ 
ditaments in paying the incumbrances thereon, so far as the 
personal estate should not be able to pay the same; but, 
nevertheless, he authorised and empowered his said trus- 
tees, their heirs and assigns, to pay and allow to Charles 
Sydney Davers Mills “the sum of 300/. a year for his 
maintenance, in one or more sum or sums of money, and at 
such times and in such proportions as my said trustees here- 
inbefore named, their heirs or assigns, shall think expe- 
dient, and so that the same shall not be anticipated, mort- 
gaged, or assigned by the said Charles Sydney Davers 
Mills, nor be liable to the debts or engagements of the 
said Charles Sydney Davers Mills; with liberty for them 


ceeding 20,0001., and to apply the same in paying such of the creditors of M. as they 
should think fit. The trustees raised 6,000/., and in their answer to a bill by a judgment 
creditor of M. to enforce his lien, they stated that they had raised this sum, but had not 
further exercised their power, and refused to do.so except under the direction of the 
Court. They then filed a bill to have the trusts carried into execution by the Court, and 
to this bill they made the judgment creditor a party, and stated in it that they intended to 
raise the whole 20,000/.—Held, that the judgment creditor had an equity to sue to have 
the fund raised secured, if not to have the whole 20,000J. raised and distributed; and that 
the trustees were bound, if not by the will, by their answer and the statement in their bill, 
to raise the whole 20,0007. Whether they had not given up their power of selection 
among the creditors-—Quere. 
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the said Lord Arthur Charles Harvey and Frederick 
Goold, their heirs and assigns, to withhold the payment of 
the same, either in part or wholly, at their or his discretion; 
and from and after the payment of the same and incum- 
brances, that they the said Lord Arthur Charles Harvey 
and Frederick Goold, their heirs and assigns, shall and do 
pay and apply the rents and profits of the said heredita- 
ments to the said Charles Sidney Davers Mills, or apply 
the same for his benefit for his life, subject to the proviso 
hereinafter contained. Provided always, and I do hereby 
declare, that if the said Charles Sidney Davers Mills 
shall alienate or dispose of the said annual produce, income, 
or rents, or any part thereof, or his estate and interest there- 
in, or of and in the said hereditaments, or if by reason of 
his bankruptcy, insolvency, or by any other means whatso- 
ever, the said rents and profits of the said hereditaments, or 
the said hereditaments, can no longer be personally enjoyed 
by the said Charles Sidney Davers Mills, but the same or 
any part thereof would belong to or become vested in some 
other person or persons, then the trusts hereinbefore ex- 
pressed concerning the said rents and profits, or concerning 
so much thereof as shall or would have become vested in 
any other person or persons other than the said Charles 
Sidney Davers Mills as aforesaid, shall immediately there- 
upon cease and determine, and the same rents and profits 
shall be applied by my said trustees, their heirs and assigns, 
in manner following (that is to say), upon trust to pay and 
apply the rents, profits, and income, or such part thereof as 
aforesaid, to and for the maintenance or otherwise for the 
use and benefit of the wife, child, or children for the time 
being (if any) of the said Charles Sidney Davers Mills, or 
such one or more of such wife, child, or children (but subject 
to the provision hereinafter contained) and in such manner 
as the said Lord Arthur Charles Harvey and Frederick 
Goold, their heirs or assigns, in their or his discretion shall 
think proper,and as to such wife for her sole and separate and 
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inalienable use, and in default of and subject to the last- 
mentioned trust, at any period during the life of the said 
Charles Sidney Davers Mills, and when and so often as 
the same shall happen, then upon trust from time to time 
so long as such vacancy or want of object shall continue, to 
accumulate and invest the annual produce and income of 
the said hereditaments in the funds, and turn the same into 
capital, and to accumulate in the nature of compound in- 
terest, and upon trust to apply the said rents and profits as 
may not lawfully be accumulated during such want of 
objects of the preceding trust as aforesaid, in such and the 
like manner as the same would be applicable under the 
trust hereinafter mentioned if the said Charles Sidney 
Davers Mills were then actually dead. And from and 
after the decease of the said Charles Sidney Davers Mills, 
upon trust to stand seised and possessed of the said here- 
ditaments” for the first and other sons of the said Charles 
Sidney Davers Mills, successively in tail male, and for de- 
fault of such issue upon trust to sell and to stand possessed 
of the moneys to arise from such sale, and of the rents and 
profits of the said estates until sale, upon trust for all and 
every the children and child of his sister Dame Frederica 
Osborn (except George Osborn her eldest son), to be equally 
divided between them as tenants in common, to be vested 
interests in them respectively at the time of the decease of 
or failure of issue male of the said Charles Sidney Davers 
Mills. “Provided also, and notwithstanding any of the 
trusts and limitations hereinbefore contained, it shall be law- 
ful for, and I hereby direct, authorise, and empower the said 
Lord Arthur Charles Harvey and Frederick Goold, and the 
survivor of them, and the heirs and assigns of such survivor, 
and the trustees or trustee for the time being of this my will, 
to raise, by mortgage of all or any part of my manors, messu- 
ages, and hereditaments hereimbefore devised to them, any 
sum or sums of money not exceeding in the whole the sum 
of 20,0001., and pay and apply the same for and towards 
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the liquidation and satisfaction of such of the debts or en- 
gagements of the said Charles Sidney Davers Mills, as 
they the said Lord Arthur Charles Harvey and Frederick 
Goold, or the survivor of them, or the heirs and assigns of 
such survivor, or the trustee or trustees for the time being, 
shall deem expedient and proper;” with the usual powers of 
executing deeds and giving receipts for the purpose of effect- 
ing any such mortgage or mortgages. “Provided also, that 
it shall and may be lawful for the said Lord Arthur Charles 
Harvey and Frederick Goold, and the survivor, his heirs 
and assigns, and for the trustee or trustees for the time being, 
to sell and cut down timber in my woods and on my estate, 
and to sell and dispose of the same; and the moneys arising 
from such sale are to be paid and applied in diminution of 
the said sum of 20,0002. to be borrowed as aforesaid, so that 
by the sale of the timber and the mortgage the sum of 
20,000. only is to be raised for the purposes aforesaid.” 
And the testator bequeathed to the said Lord Arthur 
Charles Harvey and Frederick Goold all the residue of his 
personal estate, upon trust to collect and convert the same 
as therein mentioned, and with and out of the proceeds to 
pay all debts due and owing from him on private contract, 
his funeral and testamentary expenses, and legacies, and in 
the next place to pay and apply the remainder thereof in 
discharge of all sums of money due from him on mortgage 
of his said real estates thereinbefore devised, or any part 
thereof; but he made no bequest of the beneficial interest in 
his residuary personal estate by his will. 


On the 22nd of January, 1853, the testator made a 
codicil, which, so far as material, was as follows: —“ Whereas 
I have, in and by my said will, directed and authorised my 
trustees therein named, their heirs and assigns, to pay the 
residue of the rents and profits of my real estate, after pay- 
ment of certain annuities therein mentioned, unto Charles 
Sidney Davers Mills therein named, during his life, or 
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otherwise apply the same for his benefit: Now I do 
hereby declare my will to be, that it shall be lawful for my 
said trustees, their heirs and assigns, to pay the same residue 
of rents and profits of all my real and personal estate unto 
or for the use or benefit of the said Charles Sidney Davers 
Mills, in such a sum and sums of money, at such time and 
times, and in such proportions, as my said trustees, their 
heirs or assigns, shall think expedient, and so that the same 
shall not be anticipated, mortgaged, or assigned by the said 
Charles Sidney Davers Mills, nor be liable to and for his 
debts or engagements, with liberty to withhold the payment 
of the same, either in part or wholly, at their or his discre- 
tion; and, in case my said trustees, their heirs and assigns, 
shall at any time or times withhold absolutely and for ever 
from the said Charles Sidney Davers Mills the payment 
of the said annuity and of the said remaining rents and 
profits, or of either of them, or of any part thereof, the said 
sum and sums of money so withheld shall remain and be 
part of my estate, and be applied upon the same trusts as 
are declared or referred to, and in like manner and order of 
succession as hereinafter mentioned ; and if, by reason of the 
said Charles Sidney Davers Mills alienating or disposing 
of, or attempting to alienate or dispose of, the said remaining 
rents, or any part of his estate and interest therein, or of and 
in my said estate, or if, by reason of bankruptcy or insol- 
vency, or of any other means whatsoever, the said remaining 
rents and profits thereof, or any part thereof, would but for 
the provision following belong to or become vested in some 
other person, then the trust concerning the same remainder 
of the said rents and profits, or concerning so much thereof 
as should or would have become vested in any other person 
or persons other than the said Charles Sidney Davers Mills 
as aforesaid, shall immediately cease and determine, and the 
said remaining rents and profits shall be applied upon the 
trusts and for the intents and purposes mentioned, express- 
ed, and declared thereof in and by my said will: and I here- 
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by confirm my said will in all respects as the same is not 
hereby altered.” , 


The testator’s personal estate was insufficient to pay his 
own debts. 


A judgment-creditor of Mills filed the bill in the first 
suit, to enforce his lien against such interest as Mills might 
have under the will and codicil. 


By their answer in that suit, the trustees of the will stated 
that they had raised the sum of 6,9401. by the sale of tim- 
ber upon the said estates towards payment of the debts of 
Mills, but had not exercised their power of raising money 
by mortgage for such purpose given to them by the will; 
and they stated that they refused to comply with such 
direction, and to exercise such power except under the direc- 
tion of the Court. 


Subsequently to putting in this answer, the trustees filed 
the bill in the second suit, making Joel a Defendant to it, 
and they in such bill stated that they intended to raise as 
much of the 20,0000. as the estates would suffice to raise, and 
prayed that the trusts might be carried into execution by 


the Court. 


Mr. Willcock, Q. C., Mr. Southgate, and Mr. EL. E. Kay 
for the Plaintiff in the first suit. 


The codicil confers on Mills -an absolute interest in the 
real estate; and the restrictions upon his power of alienation 
are repugnant and void. The testator, having by the will 
given to Wills an annuity of 300/., and then the rest of the 
rents for life, with a proviso that his interest in the remain- 
ing rents should cease on his attempting to alien them, 
evidently considered that his purpose would be answered 

HH 2 


JOEL 
Ve 
MILLs. 


Statement. 


Argument. 


4AO4 


1857. 
—S— 
JOEL 
v 
MILLs. 


Argument. 


CASES IN CHANCERY. 


equally well by giving Mills the fee-simple, and attaching to 
it a conditional limitation, under which the trusts of the 
will were only to come into operation ifthe should attempt 
to alien his interest. This is clear from the recital with 
which the codicil commences, that he had by the will given 
a life interest, which implies that by the codicil he was 
about to make a different disposition, and then by his using 
words of gift which would confer a fee-simple without words 
of limitation (1 Vict., c. 26, s. 28, and interpretation clause), 
though only of the rents, Plenty v. West(a), and by his 
coupling with the rents of the real estate the income of the 
personal estate, as to which he makes no further direction, 
and which beyond question was given by the same clause to 
Mills absolutely. This construction is now necessary by 
the 28th sect. of 1 Vict., c. 26, unless a contrary intention 
appear by the codicil; and no such contrary intention does 
appear in this case, but the rest of the codicil strongly con- 
firms this construction. For, not only is there the fact of 
the bequest of the personal estate, but, a power being given 
to withhold the rents, what is so withheld is to go wi suc- 
cession as after mentioned, which implies that otherwise 
there would be no successive interests; and then the proviso 
against alienation is repeated, which would be useless and ab- 
surd if the life estate given by the will were to remain, for to 
that estate the will had attached a similar proviso. Then the 
codicil provides, that, in the events mentioned in the condi- 
tional limitation taking effect, the rents are tobe applied upon 
the trusts &c. directed by the will, which clearly proves that 
the will was to have no effect until the events mentioned in 
the codicil had happened. Upon this construction, the only 
omission in the codicil was words of limitation in the gift 
to Mulls, and these are not now necessary: but any other 
construction would make a great part of the codicil useless 
or absurd. ‘Then, if the codicil conferred a fee-simple, any 


(a) 6 C. B. 201; and 16 Beay. 173. 
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restriction of the devisee’s right of alienation, whether by 
way of condition or conditional limitation, is repugnant and 
void, because it is contrary to the policy of the law to give 
a man only the semblance of an estate which shall go from 
him when he seeks to deal with it as his own (a): and this 
objection applies with exactly the same force to a con- 
ditional limitation or executory devise, by which the estate 
is made to go over to another, as to a condition by which it 
is made to revert to the grantor. And, accordingly, it has 
been decided that such a conditional limitation attached to 
an absolute interest is void, both as to personalty, Brad- 
ley v. Peixoto(b), and also as to realty, Ware v. Cann(e). 


Then, as to the annuity of 300/.—By the will, power is 
given to the trustees to withhold this, or any part of it, and 
there is a like proviso that Mills shall uot alien it; but there 
is no gift over of what they may withhold or of what he may 
attempt to alien, nor is there as to the remaining rents, 
which by the joint effect of the will and codicil, if the 
latter did not give the fee simple to Mills, are, on his 
attempting to alien them, if he has no wife or children, to 
be accumulated for twenty-one years, and it is not said to 
whom these accumulations are to belong. No case has yet 
decided that a condition that a life interest shall cease on 
alienation, is valid. It was obviously an innovation upon 
the rule, to allow a gift over of a life interest upon an 
attempted alienation by the tenant for life to prevail. It 
seems as inconsistent with the policy of the law that a tenant 
for life should be deprived of the incidental right of selling 
his interest, as that a tenant in fee should be; and a con- 
ditional limitation on his attempting to sell, as effectually 
cripples his power of doing so asa condition. But it is set- 
tled that a life interest may be made to determine on at- 
tempted alienation, when limited by a will in which, either 


(a) See Co. Litt. 223. a. (6) 3 Ves. 324, (G10 BeSiCr433, 7 
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expressly or by implication, there is a gift over on that event. 
That, however, is the utmost limit to which the decisions on 
this point have gone. A mere proviso, that, upon an at- 
tempted alienation by the tenant for life, his life estate shall 
cease, is a simple condition, by which the life estate would 
cease for the benefit of the grantor or testator or his heirs, 
and this is void by the rule founded upon the policy of the 
law. Therefore, in this case, the provisoes for cesser of 
the annuity and accumulation of the surplus rents on at- 
tempted alienation are void, and the life interests in these are 
absolute. Younghusband v. Gisborne(a) shews how little 
such attempts to give property to a man so that his creditors 
shall have no interest in it, are favoured in this Court. See 
also Snowden v. Dales(b), Piercy v. Roberts(e), Green v. 
Spicer (d), Pym v. Lockyer (e). 


But, whatever may be the opinion of the Court upon these 
points, the trustees are bound to raise 20,0001. out of the 
estates for the benefit of j/7l/s’s creditors : the will directs 
them to do this, and by their own bill they say they intend 
to do so, while by their answer im this suit they give up 
their power of selecting which of the creditors shall be paid; 
and accordingly the Court will distribute the fund among 
creditors according to their degree. 


VICE-CHANCELLOR Sir W. PAGE Woop :— 


The first part of this will contains a clear direction to the 
trustees to pay out of the rents of the testator’s real estate 
an annuity to his widow, and then to pay thereout the 
incumbrances upon his real estate in aid of his personalty ; 
and then to pay an annuity to Mills, and to pay the 
remainder of the rents to him for his life, subject to the 


(a) 1 Coll. 400. (d) i R. & M. 395. 


(b) 6 Sim, 524. (e) 5 My. & Cr. 29. 
(ce) 1M. & K, 4 
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proviso thereinafter contained. It seems to have occurred 
to the testator that Mills might be starving while the rents 
were being applied in payment of the incumbrances; and 
therefore, notwithstanding the trust for their payment, he 
authorised and empowered his trustees to pay to Mills the 
annuity of 300/. for his maintenance, in one or more sum or 
sums of money, and at such times and in such proportions 
as they should think expedient, and so that the same should 
not be anticipated, mortgaged, or assigned by Mills, nor be 
able to his debts or engagements, with liberty for the 
trustees to withhold the payment of the same, either in part 
or wholly, at their discretion; and, from and after the pay- 
ment of the same and the incumbrances, he declared that 
they should pay the rents and profits to Mills, subject to 
the proviso thereinafter contained. 


I think that the distinction which it was attempted to 
draw in argument between the annuity and the remainder 
of the rents, does not exist. The trust is, to pay an annuity 
to the wife, and then to pay the incumbrances, with an 
ultimate trust as to the remainder of the rents for Millis 
for life, and with a power overriding the whole trust, if the 
trustees should think fit, to pay him 3000. a year for his 
maintenance—that being merely a part of the interest given 
to him in the rents and profits—and the whole is subject 
to the proviso thereinafter contained, that if Mal/s should 
alienate or dispose of the said annual produce, income, or 
rents, or any part thereof, or his estate or interest therein, 
or of and in the said hereditaments, or if, by reason of his 
bankruptcy, insolvency, or by any other means whatsoever, 
the said rents and profits of the said hereditaments, or the 
hereditaments, could no longer be personally enjoyed by 
Mills, but the same or any part thereof would belong to or 
become vested in some other person or persons, then the 
trusts thereinbefore expressed concerning the said rents and 


profits, or concerning so much thereof as should or would 
have become vested in any other person or persons than 
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Mills, should immediately thereupon cease and determine. 
That proviso clearly applies to the event which has hap- 
pened. Mills was to have the rents during his life subject 
to that proviso, which is, that, if such a thing should take 
place as now has taken place, by his allowing a registered 
judgment to be obtained against him, the trusts for his 
benefit should cease. I therefore think that the proviso for 
cesser has taken effect. 


I am of opinion that such a proviso for cesser would be 
valid, whether there be a gift over of the trust pro- 
perty upon the event happening, or not. In Rochford 
v. Hackman (a) that point was much considered by 
Lord Justice Turner, and he signified his approval of 
the case of Dommett v. Bedford (6), which was very like 
this case. There T. Bedford, clerk, deceased, gave to his 
niece an annuity of 30/. for life, with a proviso, that, if the 
same should be alienated, it should immediately thereupon 
cease and determine; and he gave in the same words to 
Bedford Woodham, by whose assignees the suit was insti- 
tuted, an annuity of 301. during his hfe, with the same 
direction, the proviso for cesser being the same as that 
which was attached to the first gift; and, subject to this, he 
charged his real estate with the payment of the annuity, 
and devised it over; and so far in one sense it may be said 
there was a gift over upon the ceasing of the annuity; 
but I think that such would be a strange construction 
of the will and of the effect of the judgment, which 
appears to be, clearly, that, upon the event mentioned in 
this proviso happening, the annuity had ceased. A case 
was directed for the opinion of the judges, as to whether 
the annuity had ceased by the bankruptcy of Woodham 
and the consequent assignment of his effects to assignees, 
and they gave their judgment by a certificate, which was 
signed by them, that by such bankruptcy and assignment 


(a) 9 Hare, 475. (b) 6 T. R. 684. 
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the annuity had ceased and determined. I see no reason 
in law why an annuity should not be made to cease by a 
proviso of this kind. 


Then, looking on further in the will to see whether 
there is anything which militates against this construc- 
tion, I find that the testator directs that the same rents 
and profits should be applied by his trustees upon trust 
to pay the same, or such part thereof as aforesaid,— 
which means such part as would but for the proviso 
have become vested in some other person,—for the benefit 
of the wife or children of Mills, and, in default there- 
of, during the life of Mills, to accumulate the same in 
the nature of compound interest. It is true that the 
testator does not say for whose benefit that accumulation is 
to take place; but, if the true construction of the previous 
clause is that the interest of Mills has ceased and deter- 
mined, I cannot come to the conclusion that there is any 
fresh gift by this clause for his benefit: possibly his wife or 
children might have a claim to the accumulations, or they 
may be the property of the testator’s heir; but what right 
have I to hand over this accumulated fund to Mills, if his 
interest in the rents and profits was determined by the 
previous clause. The will then proceeds to direct the ap- 
plication of the rents and profits which might not lawfully 
be accumulated, as the same would be applicable under the 
succeeding trust if Mzl/s were then dead, and that, after the 
decease of Mills, the trustees should stand possessed of the 
hereditaments for his first and other sons successively in tail 
male, and, for default of such issue, for the children of 
Dame Frederica Osborn. Another question may be 
raised as to the surplus rents and profits, if Mls, having 
forfeited his interest, should live for more than twenty-one 
years after the death of the testator, and should not have a 
wife and children. It might be a question of some diffi- 
culty in such a case, as the rents which accrued after the 
twenty-one years were to be dealt with as if Mills were 
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dead, whether such rents would belong to the ultimate 
devisees, who seem to take no interest except on Mills’s 
death without issue, or whether they should belong to the 
testator’s heir; but, whatever might be the argument in 
such a case, I am not justified, under the present circum- 
stances, in raising a new trust as against the testator’s heir, 
for the benefit of Mills, whose interest has ceased under 
the proviso, because certain limitations are made for the 
benefit of the wife and children, which might have exhausted 
the whole. 


The codicil does not seem to me to vary the matter in 
any way. I think the object of it is plain. The testator 
perceived that he had not by his will given quite the same 
precise directions as to withholding during the life of Mills 
the remainder of the rents and profits, as he had given con- 
cerning the annuity. He appears to have been induced to 
attempt to do that which was a lawful object on his part, 
namely, to give to Mil/s an interest, without giving any- 
thing to his creditors. He had given to the trustees power 
to withhold the annuity at their pleasure, and, after the pay- 
ment of the same and incumbrances, he directed them to 
pay the rents and profits to Mulls, subject to the proviso 
thereinafter contained; but he did not give them power to 
withhold all or any part of these remaining rents, nor had 
he directed what should be done with such part of the an- 
nuity as they might choose to withhold; but the savings of 
the annuity would, under the trusts of the will, have become 
a part of the surplus rents which were given for the benefit 
of Mills. By the codicil, he recites, “ Whereas, I have in 
and by my said will directed and authorised my trustees 
therein named, their heirs and assigns, to pay the residue 
of the rents and profits of my real estate, after payment of 
certain annuities therein mentioned, unto Charles Sidney 
Davers Muls, therein named, during his life;’ which is not 
a very correct recital, because he omits the direction con- 
tained in his will to pay off his incumbrances out of these 
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rents: “Now, I do hereby declare my will to be, that it 
shall be lawful for my said trustees, their heirs and assigns, 
to pay the same residue of rents and profits of all my real 
{ and personal estate, unto or for the use or benefit of the 
} said Mills, in such a sum and sums of money, at such time 
and times, and in such proportions, as my said trustees, their 
| heirs or assigns, shall think expedient; and so that the same 
1 shall not be anticipated, mortgaged, or assigned by the said 
Miils, nor be liable to and for his debts or engagements.” 
All that is new, so far as regards the residue of the rents 
and profits: “with liberty to withhold the payment of the 
same, either in part or wholly, at their or his discretion; and, 
in case my said trustees, their heirs and assigns, shall at any 
time or times withhold absolutely and for ever from the said 
Mills the payment of the said annuity, and of the said re- 


~ maining rents and profits, or of either of them:” the will 


only gave power to withhold the annuity, and not the sur- 
plus rents; and here he gives power to withhold the surplus 
rents also; and then he proceeds to deal with what they 
might have withheld of the annuity, and also with what they 
might withhold of the surplus rents and profits under this 
provision in the codicil. [His Honour read the rest of the 
codicil.] The latter part of the codicil does seem in some 
degree to support the view that the annuity and the remain- 
ing rents and profits were kept distinct; but the testator by 
the codicil confirms his will in all respects as the same is 
not thereby altered; and it appears to me that nothing is 
altered by the codicil, except what is thereby expressly 
changed. By the clause in the will, if ills should dispose 
of the annual rents and profits, or any part thereof, or his 
estate and interest therein, such interest was to cease and 
determine ; and IJ think it is impossible to say that the an- 
nuity of 3000. was not part of his interest in the rents. The 
testator does in the codicil seem to draw some distinction 
between the annuity and the remaining rents; but that 
would not prevent the operation of the original proviso in. 
the will, by which the whole interest of “M/s im the rents 
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and profits was to cease and determine. The codicil refers 
back to the will, and upon such cesser the rents must be 
accumulated: such accumulation may or may not fall to the 
heir-at-law; but, if the testator has not distinctly directed 
what is to be done with those rents and profits, it does not 
follow that I am to revive the interest of Mills which has 


ceased under the proviso. 


However, it was argued that by the codicil a fee-simple 
in the estate was given to Mills, and that these provisoes 
must be rejected as repugnant: but I think that it is im- 
possible upon the language of this codicil, independently 
of the doctrine laid down in Graves v. Hicks(a), to hold 
that the interests of the wife and children of Mills, and of 
the children of Dame Frederica Osborn, are to ke defeat- 
ed by any but the clearest expressions. I do not think 
that the words of this codicil can be so construed. It 
is true, that, in the codicil, the testator says, 1f the trus- 
tees shall withhold from Mvlls the rents absolutely and for 
ever, but that expression does not mean that he considers 
that Mills had a fee-simple estate, but only that what they 
should withhold absolutely from him should remain part of 
the testator’s estate, and be applied upon the other trusts 
therein mentioned. That is the whole meaning of the 
words absolutely and for ever. To construe this codicil as 
giving Mills a fee-simple would be a mode of construction 
which would effectually defeat every intention manifest 
upon the face of it. 


Then it was argued, that there was a complete life inter- 
est given to Mills, and that it was not competent to the 
testator to give him a life estate, and at the same time to 
give to the trustees the power of withholding the income 
from him or his assigns, on the principle that you cannot to 
a life estate attach a condition destroying it in case of an 
attempt at alienation any more than you can attach such a 
condition to an estate in fee-simple. But, I am of opinion 

(a) 11 Sim. 536, 
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that I cannot consider Mills as having an absolute life in- 1857. 

terest under the provisions of this will and codicil. The ia 
rents are given to him for life, subject to a proviso after yg... 

mentioned, which proviso is, that his interest in such rents Pocreerays 
is to cease on a certain event. As long as a man has pro- 
perty, it may be made liable to his creditors; but there is 
nothing inconsistent in saying, that, in the event of his allow- 
ing it to become so liable, his interest in it shall cease abso- 
lutely. The testator by the codicil makes an imperfect re- 
cital, which cannot alter the effect of what he had done by 
the will; and then he goes on to say, that, if the interest 
given to Mills should become vested in any one else, it shall 
cease and determine. I think that no distinction can be 
made between the annuity and the residue of the rents and 
profits given to Mills. The object of the codicil is simply 
to direct what should be done with so much of the annuity 
as the trustees may withhold, and to give them a further 
power of withholding the rest of the rents and profits; and 
all that is withheld is to remain and be part of his estate, 
and to be applied upon the trusts of the will: whether that 
is a limitation over or not does not seem to me to be mate- 
rial, because, in the event that has happened, the interest of 


Millis must be taken to have ceased. 


Mr. Rolt, Q. C., and Mr. Elderton, for the trustees; and Wi encnd: 
Mr. Cairns, Q. C., and Mr. Lewen, for the persons interested = 
under the ultimate limitation in the will—then argued that 
the trustees were not obliged to raise 20,000/., and that 
they had not lost their power to apply so much as they 
might think fit to raise in payment of such of Mills’s cre- 
ditors as they might choose to select; and that, therefore, 
the Plaintiff had no equity to file a bill, because he might 
never become entitled to any of the fund raised. 


Mr. Headlam, Q. C., and Mr. Buxton, for Mills, took no 
part in the argument. 
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Vice-CHANCELLOR Sir W. Pace Woop:— 


The main question is, whether the Plaintiff is entitled to 
any decree; and I have no doubt that he is, whatever may 
be the ultimate result of the inquiries, for this reason: the 
will contains a direction to the trustees to raise by mortgage 
of all or any part of the hereditaments devised to them, any 
sum or sums of money, not that they may think proper, 
but not exceeding in the whole the sum of 20,000/., and to 
pay and apply the same for and towards the liquidation and 
satisfaction of such of the debts or engagements of Mills as 
they should think expedient and proper, just stopping short 
of an actual trust for the benefit of Mills, to have raised 
for him any sum of money that might be required for pay- 
ment of his debts. There is, in fact, a sum of money in hand 
actually raised by the trustees, amounting to upwards of 
6000/.; and the question is, who are the cestuis que trusts of 
this money. They must be some of the creditors of Mills, 
who were such either at the death of the testator, or at the 
time of the decree; but there is given by the will a power to 
the trustees to select which of the creditors should be the 
objects of the testator’s bounty. - Suppose that they do not 
exercise this power, as in Brown v. Higgs (a), they cannot 
put the money into their own pocket. If it were a power to 
appoint among such of the next of kin of A. as B. should 
choose, any one of the next of kin of A. would be entitled 
to file a bill to have the fund secured, although the trustees 
might afterwards disappoint him, and say, you shall not 
have a share, until an appointment had been actually made 
under the power. Any one of the class of possible ap- 
pointees would have a right to file such a bill. Therefore, 
the Plaintiff in this case may say, I may be entitled here- 
after to share in the fund, and may therefore file his bill to 
have it brought imto court. But I think his position is 
somewhat higher. Supposing that the sum of 6000. would 
pay all the debts, including his, he would be like the sole 

(a) 8 Ves. 574. 
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appointee in Boyle v. The Bishop of Peterborough, (a) he 
would have a right to a share in the money; and therefore 
it is impossible to contend that he has not a right to have 
the ehjects of the power ascertained. Moreover, I think, as 
one of the persons interested, whether he is now subject to 
be disappointed by an exercise of the power or not, he has 
a right to demand that any sum, not exceeding 20,0001, 
which may be necessary to pay Mills’s debts, shall be raised ; 
for, upon the construction of the will, though it is not neces- 
sary torely upon that after the statement in the billof the trus- 
tees, but upon the will alone, the inclination of my opinion 
is, that Mills would have a right to say, that the trustees 
are not only empowered, but directed, to pay such of his 
debts as they may think proper up to the amount of 20,0001. 
leaving them to select such debts as they choose, if his debts 
' altogether should exceed that sum. Mdils has a right to 
| say, raise that sum and pay such of my debts with it as 
you think fit. However, it is not necessary to rest upon the 
construction of the will alone, because the trustees, having 
stated by their answer in this suit that they wish to act as 
to their power of selection under the direction of the Court, 
have filed a bill in which they state that they intend to 
raise the sum of 20,000J., or as much of it as they can. 


I will leave open the question what creditors are entitled 
to come in, because it may turn out that the debts at the 
testator’s death did not amount to 20,0001. That might 
not determine the construction of the will, but it may not 
be necessary to decide what creditors should come in, and it 
is not usual to make directions which may be unnecessary. 
Though I first thought that the debts of Mills referred to 
were such as he should owe at the death of the testator, I 
question now, whether it was not intended to include all his 
debts up to the time of executing the power. 


(4) 1 Ves. jun. 229. 
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1867. Decrarse that the interest of I/ils in the rents and profits of the 
—— _shereditaments devised by the will and codicil of the testator has 


see ceased. 


MILLs. Dismiss so much of the bill in Joel v. Mills as seeks to establish 
Msuiie any claim against such alleged interest in such rents and profits. 

of Decree. Inquire whether the sum of 20,000/., or what part thereof, in- 
cluding the sum of 6,000/. already raised by the trustees, can be 


raised by mortgage of the testator’s estate. 


Inquire what debts are now due and owing from Mills, and to 
what persons respectively, and on what securities respectively, and 
which of such debts, or any and what part thereof, were or was due 
at the death of the testator. 


Bring the 6,0007. into court, and place it to an account intitled 
“The Account of the Timber Money.” 


All these inquiries to be without prejudice to the question whether 
the trustees are now entitled to select what debts they will pay. 


July Ath, In RE RAWBONE’S TRUST. 
llth, & 15th. 


(RE-HEARING.) 


Bankruptey— Tne facts of this case are stated in the report of the 
“ Order and ae : 3 : : : 
Disposition’ Original hearmmg, contained in an earlier part of this 


Reversionary 
es volume (a). 
“ Consent of ; : 

true Owner” —Laches—Legacy—Chose in Action—Notice. 


A bankrupt’s reversionary interest in a legacy: Held, upon rehearing, (following the 
authority of the Lords Justices in Bartlett v. Bartlett), not to be exempted from the rule 
as to “order and disposition,” by the mere cireumstance of such interest being rever- 
sionary at the time of the act of bankruptcy. 


But to bring such an interest within the operation of the rule, it must be in the order 
and disposition of the bankrupt “with the consent of the true owner;” and where the true 
owner has no knowledge, nor any means of knowing, of the bankrupt’s interest, ‘“‘consent” 
on his part cannot be predicated. 


Therefore, where a bankrupt, upon the occasion of a previous insolvency, suppressed the 
circumstance of his being entitled to a reversionary interest, and excluded it from his 
schedule, and it did not appear that the assignee in insolvency had any knowledge or notice 
of that cireumstance, the latter was held entitled, notwithstanding his title had not been 
perfected by notice to the trustee; the Court being of opinion, under the circumstances, 
that there were no laches on his part. 

But, semble, laches on his part would have been equivalent to “consent” within the 
meaning of the rule. 


(a) Page 300, where the first paragraph of the marginal note 
should now be cancelled. 
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Mr. Cracknall mentioned to his Honour, that, since the 
date of the former order, the Lords Justices had held, in the 
case of Bartlett v. Bartlett (a), that a bankrupt’s reversionary 
interest in a fund not falling into possession until after his 
bankruptcy, is in his “order and disposition ;” thereby in 
effect. reversing the ground upon which his Honour, upon 
the former occasion, had decided in favour of the assignee 
in insolvency. 


The Vick-CHANCELLOR took time to make inquiry 
respecting the decision of the Lords Justices, and eventually 
directed the petition to be reheard. 


Upon the matter coming on to be re-heard, it appeared 
that the bankrupt, whether fraudulently or not, had sup- 
pressed the circumstance of his being entitled to the in- 
terest in question, and excluded it from his schedule; and 
it did not appear that either the assignee in insolvency or 
the assignee in bankruptcy had any knowledge or notice of 
the will until December, 1856, when the fund was paid 
into Court. 


Mr. Osborne, for the petitioner, the assignee in insolvency, 
contended that the order made on the former occasion 
would stand, though possibly upon a different ground from 
that upon which it was placed by his Honour. According 
to Bartlett v. Bartlett, a reversionary interest was not 
exempted from the rule as to order and disposition by the 
mere circumstance of its being reversionary, but there re- 
mained the further question whether in this case the rever- 
sionary interest was in the order and disposition of the 


(a) 5 W.R. 541, 
tele 


4TT7 


1857. 
—>_—” 
In re 
RAWBONE’S 
TRost. 


Statement. 


July 11th. 


Argument. 


In re 
RAWBONE’S 
TRUST. 


Argument. 


CASES IN CHANCERY. 


bankrupt “with the consent of the true owner,” the 
assignee in insolvency. In Bartlett v. Bartlett there had 
clearly been such consent. Here there had not. The 
assignee in insolvency could not consent, for he had no 
knowledge of the existence of the interest in question, nor 
could he have had such knowledge, the bankrupt having 
carefully suppressed all mention of his rights. It was that 
fraud on the part of the bankrupt which prevented the 
assignee in insolvency from giving notice to the trustee of 
the fund, and thereby perfecting his title. 


He cited Joy v. Campbell (a), Butler v. Hobson (b), and 
Smith v. Topping (c). 


Mr. Cracknall, for the assignees in bankruptcy, con- 
tended that there had been such laches on the part of the 
petitioner, as, in effect, amounted to consent. As assignee 
in insolvency, it was his duty to ascertain of what the 
insolvent’s property consisted: In re Atkinson (d). Sup- 
pose Rawbone had died, the property would have passed 
neither to the petitioner nor to the respondents, but to 
Rawbone’s executors, to be applied in satisfaction of his 
subsequent creditors: Zucker v. Hernaman (e). 


The VicE-CHANCELLOR referred to Ex parte Richard- 


son (f ). 


Mr. Cracknall_—That case cannot now be law, The mort- 
gagee ought to have put a stop order upon the fund. His 
“consent and permission” could not have been more clearly 
evidenced than by his omission to take that step, and 
neglecting every precaution which could have prevented 


(a) 1 Sch. & Lef. 336. (d) 2D. M. G. 140. 
(d) 4 Bing. N. C. 290. (e) 4D. M. G. 395. 
(c) 5 B.& Ad. 674, 678. (f) Buck, 480. 
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the bankrupt from having absolute dominion over the fund: 
Jarman’s Conveyancing, vol. 5, p. 274. 


The VicE-CHANCELLOR.—On the particular facts, that 
case would now be decided differently; but does not the 
principle of what Sir J. Leach says, apply? “For the pur- 
pose of defeating the claim of a bona fide purchaser, it must 
be shewn,” he says, “that such possession, order, and dis- 
position of the bankrupt was by the consent and permission 
of the true owner.” Can you predicate “consent and per- 
mission ” where there has been no knowledge? 


Mr. Cracknall.—But here there have been such laches as 
are tantamount to consent. 


Mr. Waller appeared for the personal representative of 
Cecilia Mary, the deceased daughter of the testator. 


Mr. Osborne replied. 


The VICE-CHANCELLOR reserved judgment, observing 
that the decision would depend upon a perfectly novel 
question, viz. how far an assignee in insolvency, or any 
general assignee, was bound to ascertain of what the pro- 
perty of the insolvent, or assignor, consisted. 


VicE-CHANCELLOR Sir W. PAGE Woop:— 


In this case the facts are these: The petitioner is the 
assignee in insolvency of John Edward Rawbone, who 
became entitled, in 1828, to a reversionary interest in a 
fund, subject to a life interest, which did not expire until 
1856. In the meantime, in the year 1841, he became 
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insolvent, and, by an order of the Court for the Relief of 
Insolvent Debtors, his whole property was vested in the 
petitioner, as assignee in insolvency. In August, 1854» 
he became bankrupt. In January, 1856, the party entitled 
to the life interest in the fund died, and in December, 1856, 
the petitioner received notice of the payment of the fund 
into court. 


Up to the time when the fund was paid into court it 
does not appear that either the assignee in insolvency or the 
assignee in bankruptcy, the adverse claimant, had any 
knowledge or notice of the interest of the insolvent in the 
fund. The insolvent, whether fraudulently or not, had 
excluded it from his schedule; and so little ground had 
either of the assignees for suspecting the existence of any 
such interest, that, smce the vesting order of 1841, the 
trustee, who has now paid the fund into court, actually 
made a payment of a small sum of money to the insolvent 
himself on account of his share and interest under the will. 
It is clear, therefore, that I must assume that neither of the 
assignees had any knowledge or notice of the insolvent’s 
interest. 


The question that was raised when the case first came 
before me was twofold: First, whether, in August, 1854, 
when the insolvent became bankrupt, the fund was “in his 
’ and if so, then, secondly, whether it 
was in his order and disposition “with the consent” of the 
assignee in insolvency, who was “the true owner.” 


order and disposition ;’ 


Upon that occasion I tame to a conclusion, which, from 
the subsequent decision of the Lords Justices in Bartlett 
v. Bartlett, I have no doubt was erroneous, that the bank- 
rupt’s interest in the fund being reversionary at the time of 
his bankruptcy, and not falling mto possession until after 
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that event, was not in his order and disposition. None of 
the cases then cited shewed that it was, nor could I find any 
authority which had gone that length ; under those circum- 
stances, I did not feel called upon to be the first to extend 
the rule, and accordingly I decided in favour of the assignee 
in insolvency, | 


Subsequently, however, to that order, and before the 
order was drawn up, the Lords Justices held, in the case of 
Bartlett v. Bartlett, that a bankrupt’s reversionary interest 
in a fund not falling into possession until after his bank- 
ruptcy, 2s in his order and disposition. In consequence of 
that decision, I thought it right to allow this petition to be 
reheard; which has now been done, and the result is, that 
I am satisfied that my former decision upon the first point 
was erroneous, and that the bankrupt’s interest, although 
reversionary, was in his order and disposition at the date of 
his bankruptcy. 


But now arises the second question, viz. whether it was 
in the order and disposition of the bankrupt “with the 
consent” of the assignee in insolvency, who was then “the 
true owner.” 


As regards this question, the case appears to be entirely 
new, except so far as Hx parte Richardson(a) may have a 
bearing upon it. The observations of Lord Hardwicke in 
West v. Skip(b), and those of the learned Judges in Smith 
v. Topping (c), shew that the words “with the consent of 
the true owner” are not merely formal words. In Smith v. 
Topping, the true owner permitted his goods to remain in 
the order and disposition of the bankrupt until the day be- 
fore he became bankrupt, and then demanded the possession 
of them. The bankrupt refused. And it was held, that, inas- 


(a) Buck, 480. (b) 1 Ves. sen. 248. (c) 5 B.& Ad. 674, 678. 
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much as “he had not the possession of the goods at the 
time when he became bankrupt with the consent of the true 
owner,” the latter was entitled to recover. Which shews 
that the absence of such consent is decisive. 


There are other cases which have proceeded upon the 
principle that the consent of the true owner is essential to 
the application ‘of the rule as to order and disposition. 
Thus, in Ex parte Smyth(a), where a lady purchased an 
annuity, and took an equitable assignment of it from the 
party, who afterwards became bankrupt; the bankrupt was 
her solicitor, but did not inform her that he was himself the 
vendor. However, he was her solicitor, and was trusted by 
her to do all that was proper for perfecting the purchase and 
assignment. Relying upon this, the lady omitted to give 
notice of the assignment to the trustees; and it was held, 
that, as she had employed the bankrupt as her solicitor to 
do whatever was needful to the completion of the assign- 
ment, she could not be considered as haviag consented to 
the annuity remaining in the bankrupt’s order and: dis- 
position, 


That seems not to have been approved of by the Lords 
Justices in the recent case of Hx parte Boulton, Re Sketch- 
ley(b), therefore I cannot act upon it; because, although 
their Lordships do not appear to have doubted the prin- 
ciple there adverted to, as to consent being essential, they 
do appear to have doubted the application of that principle 
to the particular facts of the case. 


The case of Kx parte Richardson (c) proceeds upon the 
same principle, and has also a material bearing wpon the 
further question, how far consent can be predicated where 
the true owner had no knowledge that the property was in 


(«) 3M. D.& DeG. 687. (8) 5 W. BR. 445. (c) Buck, 480. 
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the order and disposition of the bankrupt? That case, it is 
true, is one which would not now be law upon the facts be- 
fore Sir John Leach, owing to the circumstance of the mort- 
gagee—the true owner—having omitted to put a stop order 
upon the fund, which omission would now be held such 
laches as to amount to “consent.” But there, what had 
happened was this:—a share of a surplus of stock standing 
in the name of the Accountant-General was mortgaged to 
secure a debt. The Accountant-General transferred the 
share into the name of the mortgagor, who afterwards became 
bankrupt. The mortgagee knew nothing of the transfer, 
and Sir John Leach held, that, knowing nothing of the 
transfer, he could not be said to have consented, and that 
he was, therefore, entitled to the fund. 


The only other case I have been able to find having any 
bearing upon the question how far consent can be predicated 
of a party who at the time is in entire ignorance of the ex- 
istence of his right, is that of Load v. Green(a). There, a 
person bought goods of the Plaintiff with the fraudulent in- 
tention of never paying for them, and, within a few days after 
the delivery of the goods, he committed an act of bank- 
ruptcy; and it was decided that the goods did not pass to 
his assignees by virtue of the rule as to order and disposition. 
The ground upon which that decision was ultimately come 
to, appears to have been, that at the time of the act of bank- 
ruptcy, upon which the title of the assignees depended, the 
bankrupt was not “apparent owner” but “real owner,” so 
that the statute did not apply(’). But during the hear- 
ing, and in the course of the judgment, observations were 
made by the learned Judges, which have a considerable 
bearing upon the question I am now considering. It was 
argued that there could be no consent and permission to 
the bankrupt being the reputed owner, for consent must 


(a) 15 M. & W. 216. () Id. 223, 
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mean consent with knowledge of all the circumstances— 
knowledge that the party consenting was the real owner, 
which could not apply to a case where the transaction was 
fraudulent altogether on the part of the buyer. Upon which, 
Mr. Baron Platt said this: “It is a penalty upon the con- 
senting party.” And Mr. Baron Alderson—* How can a 
man permit who does not know that he has a right to re- 
fuse?” That has a considerable bearing on this case. “ He 
supposes he has parted with the property in the goods: if 
he has, he has no right to refuse the possession; therefore, 
the supposed consent is under circumstances, in which, if 
they were true, he had no right to refuse’ (a). Then Parke 
B., in delivering the judgment of the Court, refers to Lord 
Redesdale’s observations in Joy v. Campbell (b),—observa-~ 
tions which are so material that I should have cited them 
independently, if it had not been more convenient to read 
them from this citation. He says, “The meaning of the 
statute is well explained by Lord Redesdale in Joy v. 
Campbell, in construing the analogous Irish Act. His Lord- 
ship says, that ‘it refers to chattels when the possession, 
order, and disposition, is in a person who is not the owner, 
to whom they do not properly belong, who ought not to 
have them, but whom the owner permits, wnconscientious- 
ly’” (ce) (the word is printed in italics in the report) “‘as the 
Act supposes, to have such order and disposition.’ ‘The object 
was to prevent deceit by a trader from the visible possession 
of property to which he was not entitled; but in the con- 
struction of the Act, the nature of his possession has always 
been considered, and the words have been construed to mean 
—possession of the goods of another with the consent of the 
true owner.’”’ 


Here, if laches could have been predicated of the conduct 
of the assignee in insolvency, I should have followed Bart- 


(a) 15M. & W.217. () 1 Sch. & Lef. 336. (c) 15 M. & W. 222. 


| 
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lett v. Bartlett, and the current of authorities which have 
decided that laches are equivalent to “consent” within the 
meaning of the Act. 


T observe that Lord Justice Turner, in his judgment in 
Bartlett v. Bartlett, refers to that part of Lord Hardwicke’s 


i judgment in West v. Skip(a), where he says, “There has 


been no case upon this Act, or ever will be, wherein a Court 
of law or equity will do so severe a thing as to subject the 
property of one to the debts of another, without proof of the 
consent of the real owner to leave them in the power of the 
bankrupt (possession only not being sufficient), or a laches 
in letting them remain there, so as to gain him a false 
credit.” And then Lord Justice Z’urner adds, “There, it 
will be seen that Lord Hardwicke referred particularly to 
laches.” 


T could have no doubt that laches on the part of the in- 
solvent assignee would have amounted to “ consent” within 
the meaning of the Act. And this applies to T’roughton v. 
Gitley(b), and all that class of cases. In Troughton v. 
Gitley, the bankrupt went on trading for four years after 
his bankruptcy, without interruption from the assignees; and 
there it was held, that they must be postponed to the sub- 
sequent creditors, it being their duty to look after their 
debtor and see what he was doing, and what debts they 
were allowing him to incur. 


Here, if it could be said that there was any duty incum- 
bent on the assignee in insolvency, which he failed to 
discharge, I should have held that his failure to discharge 
it amounted to consent. But the insolvent has chosen to ex- 
clude from his schedule the circumstance of his being entitled 
to this reversionary interest,—has effectually concealed that 


(a) 1 Ves. sen, 243. (6) Amb. 630. 
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circumstance, and I cannot conceive of any means by which 
his assignee in insolvency could possibly have discovered it, 
He neither knew, nor had he any means of knowing, of its 
existence. And it is impossible to charge him either with 
consent or laches. 


The result is, that the order I made on the former hearing 
will stand, though upon different grounds from those upon 
which I decided the case. 


In THE Marrer oF THE TRUSTEE RELIEF ACT; 
AND 


In THE Marrer or THE TRUSTS OF THE WILL 
OF JAMES ARMSTRONG, DECEASED. 


E HERE were two petitions in this case, on the part of two 
different classes of persons claiming to be interested in a 
fund of South Sea Stock, which was settled by the will of 
James Armstrong; and the question was, whether bonuses 
which had accrued upon the South Sea Stock, had passed 
by assignments which had been made of certain shares and 
portions of the stock under the following circumstances: — 


James Armstrong, by his will, bequeathed 12002. South 
Sea Stock, upon trust for Dorothy Jane Nutt, for life, and 
after her decease for her children. She had only one child, 
whose name was James Armstrong Nutt, and he therefore 
became entitled to this stock, subject to his mother’s life in- 
terest; and during her life he made several assignments of 
portions of it. 


his mother’s life subsequently to the assignment. 
Plunkett v. Mansjield, 2 J. & Lat. 344*not followed. 
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The first was by an indenture dated the 9th of March, 
1838, and made between James Armstrong Nutt of the 
one part, and the Petitioners, Smedley and others, of the 
other part; and thereby, for a money consideration, Nutt 
sold and assigned to Smedley and the other parties to the 
deed, all that sum of 20001. South Sea Stock, and the divi- 
dends thereof, from the decease of Dorothy Jane Nutt, 
part of the said sum of 12,2001. like stock, then standing 
in the names of William Jennings, Richard William Jen- 
nings, George Barne Trollope, and Dorothy Jane Nutt, 
upon the aforesaid trusts, together with all his right, title, 
and interest in the said stock and dividends thereof. 


He made similar assignments of other sums, and then, in 
1844, he assigned the remainder of the stock to purchasers of 
other parts, upon trust to apply the same, so far as the same 


| © would extend, in the payment and satisfaction of the legacy 
_ duty (@f any were payable); and also in the payment and 


satisfaction of all the costs, charges, and expenses which 
might otherwise be chargeable, or charged upon, or payable 
out of the parts or shares of and in the said sum of 12,2001., 
South Sea Stock, before purchased by them, or of any such 
parts or shares, and to pay the residue, if any, to himself. 


On the 7th day of July, 1845, the sum of 7321. stock was 
added by the South Sea Company, as a bonus on the said 
sum of 12,2001. stock, making together the sum of 12,9322. 
stock. : 


By the South Sea Company’s Winding-up Act, 1854, 
the court of directors of the company were directed to sell 
and convert into money all the property of the company, 
and divide the surplus, after payment of debts and compen- 
sation, among the proprietors of the capital stock of the com- 
pany, rateably, according to their shares; and on the 2nd 
day of October, 1855, the trustees received from the South 
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Sea Company the sum of 14,8701. 16s., in part payment of 
that proportion of the amount of assets of the said company 
to which they were entitled in respect of the said sum of 
12,9321. South Sea Stock, and they invested the residue of 
such money, after deducting the necessary expenses and 
commission, in the purchase in their names of a sum of 
16,7631. 11s. 6d., 81. per Cent. Consolidated Bank Annuities, 
upon the trusts by the said will declared for the benefit of 
the said Dorothy Jane Nutt and her issue, as aforesaid. 


In the month of March, 1856, a further sum of 6441. 12s. 
was received by the trustees from the company, in further 
payment of the proportion of the assets to which they were 
entitled, and they invested the residue thereof, after deduct- 
ing the commission and other necessary charges, in the pur- 
chase in their names of 702/. 14s, 3d., 31. per Cent. Con- 
solidated Bank Annuities, the total amount then standing 
in their names as such trustees having thereby become 
17,4661. 5s. 9d. Bank Annuities. . 


The said Dorothy Jane Nutt died on the 13th of Sep- 
tember, 1856, without having ever had any child except 
James Armstrong Nutt. The surviving trustee transferred 
and paid into court, under the Trustee Relief Act, in trust 
in these matters, the said 17,466/. 5s. 9d. Bank Annuities, 
and the sum of 193U. 1s. 8d. cash, being dividends thereof. 


Mr. Giffard, Mr. 4. L. Russell, Mr. Cary, Mr. Southgate, 
Mr. Bedwell, Mr. Hoffman, and Mr. Drewry appeared for 
the several parties ; and considerable discussion took place 
upon the decision in Plunkett v. Mansfield (a), which, if 
applicable to this case, seemed to determine that the 
bonuses did not pass by the assignments to the Petitioners. 


OR RAR as PY es 
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Wright v. Wright (a); and Lucas v. Bond (b) were also cited. 
The arguments are fully noticed in the judgment. 


VicE-CHANCELLOR Sir W. PAGE Woop:— 


[His Honour stated the will and the assignment to 
Smedley, and continued:] This was an assignment of a 
definite sum of 20001, part of the sum of 12,2001. stock, 
which was standing in the names of the trustees. 


Now, what is the effect of such an assignment? I appre- 
hend that its effect was, immediately upon notice being 
given to the trustees, to make those trustees, who were trus- 
tees before for James Armstrong Nutt, trustees thence- 
forth for the assigns of this particular sum of stock, being 
a portion of the sum of 12,2001. South Sea Stock. 


As to the other assignments, which were subsequently 
made, although in a somewhat different form, I do not 
think, in substance, that any sound distinction can be made 
between them on that ground. 


The only difference which is of any importance to notice, 
because it was conceived that difference might obviate the 
effect of the decision in the case of Plunkett v. Mansfield (ce), 
to which I must presently refer, was that, at last, after all 
the other twelfth shares had been sold, a portion of the 
twelfth share which was remaining was assigned to the 
purchasers of other parts, upon a special trust to pay legacy 
duty, if any, and the costs and charges which might be in- 
curred in making good their security. Ido not think any- 
thing material will turn upon that, because, if the distinction 
which is drawn by Lord St. Leonards in the case of Plun- 
kett v. Mansfield (c), between an assignment of a portion 
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and an assignment of the whole fund out and out can be 
maintained, that distinction would not be met by an assign- 
ment of the last part, which was intended merely by way 
of security, leaving, therefore, some interest in the nature of 
an equity of redemption, subject to the charge of the assignor. 
In truth, it seems to me that the two cases are precisely 
the same. I must deal with them both as if they were 
assignments of certain definite portions of this stock— 
whether it is called 20001., part of the stock in the one 
case, or a sixth part of the stock, amounting to 20001, in 
the other case—it seems to me, in both cases, to be an 
assignment of so much of a particular fund or sum. Upon 
principle, it seems to follow, when a person is made a trustee 
of a fund for another, that, having become trustee of that 
fund, he is trustee also of all the benefits to be derived from 
that fund for the person for whom he so became trustee, and 
that the cestui que trust is owner of the share, and entitled 
to all the benefits arising from that share. No one would 
suppose, primé, facie, that such an assignment was a contract 
to transfer the sum of 20001., at the expiration of the 
life interest, because, if so, then, in case the trustees com- 
mitted a breach of trust and wasted the whole fund, of 
course the assignor would be compelled still to make good 
the 20000., when the period arrived for its being paid over. 
After the execution of a deed purporting to be an effectual 
assignment of the fund in the hands of the trustees, the 
assign giving them notice that thenceforth they are trustees 
for him instead of the original owner, it is impossible to 
contend, if the trustees subsequently commit a breach of 
trust, that there still remains a contract, at the death of the 
tenant for life, that the assignor is to supply the fund out of 
his own money; but if not, it would seem that all the inci- 
dents of ownership should follow for the benefit of those 
whose property the assigned share is, and that the trustees 
holding that property upon trust for the assign, would hold 
also any benefit that might be derived from the character 
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of the property for the same assign. However, the case of 
Plunkett v. Mansfield (a), unquestionably, if correctly re- 
ported, is an authority for a contrary view; and I cannot 
distinguish it from this case. When I say correctly re- 
ported, there is one circumstance in which it is obviously 
incorrect; because, if the deed which is there stated to have 
been dated in 1834 was really of that date, as the bonus 
was declared in 1821, the question could not have arisen, 
and this in some degree throws discredit upon the whole 
report. But, although my confidence is thus somewhat 
shaken as to the exact grounds of the decision, yet I can 
scarcely doubt, that a decision to this effect upon some 
grounds was arrived at by Lord St. Leonards. The case 
was very singular in its circumstances. A lady was entitled 
to an interest for life in part of the income of a sum of 
75000. Irish Bank Stock, with remainder as to all the capi- 
tal to her children. Other questions arose in the case, 
which have nothing to do with the point I am now consi- 
dering, with regard to the surplus dividends which were 
not required for the mother. But the effect was, that the 
fund could not be disposed of, or dealt with, or transferred 
to anybody by the trustees during the life of the mother. 
One daughter, being so entitled, in 1813 executed a settle- 
ment, which recited that she would be entitled to a fifth 
part of the sum of 75000. Bank Stock, and that she had 
agreed that when she should be entitled to receive it, such 
share should be transferred to trustees upon the trusts of the 
settlement, and in consideration of the transfer of other Bank 
Stock, to which the intended wife was absolutely entitled, 
and of the one-fifth, “being the entire portion of Prances 
M‘Dermott,” the intended husband secured to her a join- 
ture. hen, in the declaration of trust, the one-fifth of 
the said sum of 75001. to which she would become entitled 
on the death of her mother was referred to, as being then 


(a) 23.& 1. 344. ,~ 
VOL, III. KK Kade 
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vested in the names of the trustees, for the uses men- 
tioned in the indenture for the mother. And a question 
arose upon that portion, whether or not, a bonus having 
been declared in 1821, a share of such bonus belonged to 
the trustees of the settlement; and upon that part of the 
case the Lord Chancellor declared that the trustees were 
entitled to the bonus; for he says, “Mrs. Blake made the 
settlement in question, and by it settled all her property in 
possession, and also assigned her one-fifth of this particular 
sum of Bank Stock, but said nothing of any accretion which 
might be made to the capital sum. * * * The ques- 
tion then is, what construction am I to give to this settle- 
ment? I think that she meant to settle all her Bank Stock, 
and that there are sufficient words in the settlement for 
that purpose. The capital of the Bank Stock invested to 
answer the annuity represents by intention, and by opera- 
tion of law, not only all accretions made to it by bonus, but 
also all the surplus dividends and savings arising from that 
very stock. If the stock itself were settled subject to the 
annuity, and no exception made out of it, the settlement 
must have passed everything arising from the fund.” Now, 
T have the satisfaction of finding that Lord St. Leonards 
took exactly the view which I have taken of this trans- 
action—he says, that the stock producing accretions is set- 
tled subject to the annuity. 


Lord St. Leonards continued:—“I consider, therefore, 
that the settlement of the one-fifth of the 75001. Bank 
Stock, being the fountain from which everything flowed, in- 
cludes in it all the accretions thereto.’ So far I have the 
satisfaction of finding that the view of Lord St. Leonards 
entirely agrees with that which seems to me to be the ob- 
vious effect of the assignment now before me. But it ap- 
pears that there was another transaction by a deed, said to 
be dated in 1834, but which I conceive must have been 
dated some time anterior to 1821, by which, after reciting 


CASES IN CHANCERY. 


that this Bank Stock was vested in the names of trustees, 
and that Thomas M‘Dermott was entitled, after the death 
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and that he had contracted with Frances M‘Kenna, his 
mother, for the absolute sale of 7501, being one-half of the 
said sum of 1500/. Bank Stock as aforesaid, for the sum 
of 5001.” he assigns the 750/., or one-half the sum of 
15001, Bank Stock, and all his interest therein, reversion- 
ary or otherwise, to Frances M‘Kenna, and every part 
thereof, to hold to all intents and purposes as he might en- 
joy the same; and by another assignment, he assigned to 
another person the other moiety of the 1500/. Bank Stock. 
That appears to me, just as in the case before me, to be an 
entire parting with his interest, with the intention of pass- 
ing his equitable interest, vested in trustees for him, to the 
assigns, for whom the trustees, immediately upon receiv- 
ing notice, would hold the fund so assigned. However, 
that point was brought before the Lord Chancellor on a 
subsequent day. The first remark I have to make upon 
the case is, that 1t appears to have been brought on in some 
uregular way. There is no argument given, except that it 
is stated:—“ Mr. Hartley and Mr. J. O'Callaghan for the 
children of Thomas Ji‘Dermott, who under the will of 
Frances M‘Kenna were entitled to one-half of the one- 
fifth assigned to her by Thomas M Dermott, and claimed a 
proportionate share of the accretions and accumulations,” 
and this seems to have taken place at the end of the argu- 
ment of the main case. I see the Lord Chancellor begins 
his observations thus—‘“ This question ought not to have 
come before me in the way that it has;” indicating that it 
had not been brought before him in a regular or a very 
satisfactory way. “If the parties desire it, they may file 
a bill to ascertain whether the purchaser is entitled to what 
she claims.” The claimants, it seems, declined to file a bill; 
and then he says: “My opinion is, that the purchaser is not 
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able from the former ones. My opinion in them was 
founded on this, that, considering the question of intention 
with reference to the instrument, the intention was to settle 
all that to which the parties were entitled. I think that 
those cases admit of no other sound construction. But 
this is a case of a very different nature, for here there is a 
specific contract, not for the whole, but for a particular por- 
tion of the fund, described as 7501. Bank Stock, and it is mea- 
sured, not by a consideration like marriage, which of itself is 
sufficient to convey any amount of property, but there is a 
specific price paid for a specific article ; and I must consider 
the price as measured by that which on the face of the in- 
strument is stated to be assigned. If a bill were filed, and 
the parties were to shew what the real contract was, per- 
haps I should be of a different opinion.” This evidently 
shews that the case did not come on, as he says, in a very 
satisfactory way. The Lord Chancellor of Ireland was not 
satisfied that he had the whole case before him; and he 
seems to have had some notion, from their refusing to file a 
bill, that there was something behind, which shewed that 
they were endeavouring to get an advantage, or to secure 
some of the accretions to which he conceived there was not 
evidence enough upon the face of the deed to shew they 
were entitled. Then he says:—“'The subsequent general 
words are ambiguous, and may be used either way. A 
man who buys must tell distinctly what it is he has pur- 
chased; therefore, as the consideration for this purchase is 
measured by value and not by marriage, which covers any 
amount, and in which you may look at the general terms 
of the deed, I cannot hold that the purchaser was purchas- 
ing, not only the 750/. Stock, but also the different accre- 
tions which should be produced by it.” 


The judgment up to this point must have had a more im- 
mediate bearing upon the surplus dividends which remained 
after the mother had been paid her annuity ; and I see no 
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reason at all why they should have been considered to have 
passed by the deed, because all that the son assigned was the 
particular fund, and not the dividends which had accrued 
thereon, unless it be the dividends which accrued after the 
assigument, which would be open to exactly the same 
observation. Lord St. Leonards then continued: “There 
is some difficulty as to the bonus ; for I should hold, that, if 
a man sold Bank Stock, and that afterwards and before the 
transfer a bonus was given upon that stock, the seller could 
not claim it, for it is given to the person who is the owner 
of the Bank Stock at the time: it follows the ownership. But 
this is a case of a sale of a particular sum of stock out of a 
reversionary interest in Bank Stock, and the purchaser was 
not entitled to call for a transfer at the time when the 
bonus was declared.” That does not seem to me to meet in 
any way the observation that the stock was his, waiting for 
its transfer until the life interest had expired. I think the 
real test is this. It was suggested in argument, that it was 
like the case of a trading transaction, the trade might fail 
and be entirely destroyed, and who was to bear the loss. I 
think the simplest way of viewing it is this: the whole 
question is, whether the contract in this case was a contract 
to transfer the stock at Mrs. Nwutt’s death, or whether it was 
an actual parting with the interest. In whom was the 
property after the assignment? In the event of a devastavit 
by the trustees, can any one suppose that the vendor 
would be liable on this deed for a devastavit, and would 
be bound, on the death of Mrs, Nutt, to transfer so much 
Bank Stock. The moment it was assigned, the whole 
ownership was in the assign,’ instead of being in the 
assignor ; and so far from its being at all analogous to the 
case suggested in argument, of a contract to transfer at a 
given date, it seems to me to be exactly the opposite case, 
and an immediate transfer of all the interest and estate for 
the benefit of the persons to whem the assignment was 
made; and as to the question of consideration, I cannot 


495 


1857. 
—— 
In re 
ARMSTRONG’S 
TRusts. 


Judgment. 


In re 
ARMSTRONG’S 
TRUSTS. 


Judgment. 


CASES IN CHANCERY. 


follow the observations of Lord St. Leonards, because, 
whatever be the article I buy in reversion, if I pay for it 
immediately, it becomes mine, subject to the anterior life 
interest; of course, the money value I have paid must be 
taken to be the measure of the thing I have bought. IJ 
cannot in the least see how the difference between a mar- 
riage consideration and a money consideration can have 
any bearing upon it, unless the bill had been to set aside 
the transaction of a purchase of a reversionary interest, 
upon which it would be very proper to ascertain whether a 
sufficient value had been given ; but when I have to con- 
sider whether a certain thing is parted with, it does not 
seem to me to assist the case in the least to speculate on 
what was the amount of the consideration. I cannot help 
thinking that a doubt on the validity of the purchase 
must have been floating in the mind of the Lord 
Chancellor, by the fact of his saying, if a bill were 
filed I should know the whole transaction. There must 
have been in his mind a notion that a very inadequate sum 
had been given for this Bank Stock, considering its value 
and the possibility of accretions. 


Therefore, I come to the conclusion on the whole, that 
the purchaser was only buying this amount of money, 
whatever it might be. I confess, the case being supported 
by such an authority as a decision of Lord St. Leonards, 
apppeared to me to require great consideration; but of 
course, he sitting in Ireland, and not here, I am not bound 
by it. Iam unable, I say it of course with great deference, 
the fault may be with myself, but I am entirely unable to 
appreciate the foundation for the judgment; and it seems 
to me, from the moment this gentleman parted with his 
stock, the gentleman to whom it was assigned became 
cestui que trust of it, and became entitled to everything 
that was vested in the trustees, and therefore entitled to all 
subsequent accretions. 
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In RE SANDERSON’S TRUST. 


IV ILLIAM SANDERSON, by his will in 1886, devised 
and bequeathed all his real and personal estates whatsoever 
to trustees, upon trust, (after payment of his debts, testa- 
mentary and funeral expenses) yearly and every year during 
the life of his brother John Sanderson, since deceased, to 
pay and apply the whole or any part of the rents, issues, 
and profits of his real and personal estate and effects for 
and towards his maintenance, attendance, and comfort; 
and give him the use of his household goods and furniture ; 
and after his decease to sell and dispose of his said real and 
personal estate and effects. And the testator declared his 
will to be, that the monies which should arise from such 
sale should be deemed to be part of his personal estate, and 
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Will—Con- 
struction-— 
Mainlenance— 
Gift of “the 
whole or any 
part” —Trus- 
tees— Discre- 
tion. 

Devise and 
bequest of real 
and personal 
estate to trus- 
tees, upon 
trust, yearly 
and every 

year during 
the life of 

J. 8. (who was 
imbecile and 
not competent 


to manage 
his own 
affairs), to 
pay and apply 
the whole or 
any part of the 
rents, issues, and profits for and towards his muintenance, attendance, and comfort. 

Semble a trust which this Court would have enforced during the life of J. S., upon a case ¢ 
made that a sufficient part of the rents, issues, and profits was not applied for his main- | 
tenance, attendance, and comfort; and the trustees could not have insisted on their dis- : 
cretionary power as ousting the jurisdiction of the Court. But it would not have conferred : 
on J.S. an absolute right to have the whole income so applied, except in the event of a case fa} 
being made that the whole was wanted for the specific purposes directed by the will. hae 

Semble, also, that the trust was in exoneration of the private property of J.S.; and had 
that property been to any extent applied towards his maintenance, attendance, and com- | 
fort, his personal representatives would have been entitled to have it recouped to that | 
extent out of the income of the trust property. | 

But, it appearing that no part of his private property had been so applied, and that all 
that was necessary for his maintenance, attendance, and comfort, up to his death, had Leen 
supplied out of the income of the trust property,—Held, that the trust for his benefit was 
discharged, and that the surplus income of the personal property passed to the residuary 
legatees, and the surplus rents of the real estate (there being no devise of the surplus 
rents accruing during tke life of J. 8.) to the testator’s heir at law. 

Distinction between a gift, like the above, of ‘the whole or any part,” and a gift of an 
entire fund, or the entire interest of a fund, for a particular purpose assigned: in the 
latter, although the purpose fails, the Court holds the donee entitled to the entire fund or 
interest (as the case may be), treating the purpose merely as the motive of the gift. 

Distinction also between such a gift and that in Cope v. Wilmot, 1 Coll. 396, where the 
object was so large as, under the circumstances, to entitle the donee to the whole. 


v Lotter 
he Bk hiy |. the Mil I - FoGante 
a DE Jb Gi [ Deeve ao) Hie Set 


Ny ay PDE 
f alta, vr SCY CL 
/ - ee pe LK - : 
Ay Vs arctic J BrL2Le7- ee pes Keble We Bek lox 


that the clear yearly rents and profits of his said heredita- 
ments and premises, in the meantime and until the same 
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should be sold, or of so much thereof as should be rermaining 
unsold, should be deemed to be part of the annual income 
of his personal estate, and should be subject to the dispo- 
sition thereinafter made concerning his personal estate. 
And as touching his personal estate remaining after pay- 
ment of his debts, funeral and testamentary charges, and 
legacies thereinafter bequeathed, he directed his trustees to 
divide his personal estate into two portions, and to pay the 
same as therein directed. 


The testator died in February, 1836. His brother, Johi 
Sanderson, who was also his heir-at-law, died in 1856, 
intestate. 


The trustees stated, by their affidavit, that the rents of 
the real estate and part of the dividends and income of the 
personal estate were applied, during the lifetime of John 
Sanderson, for and towards his maintenance, attendance, 
and comfort; and that they were advised that it was 
doubtful whether the savings and accumulations of the 
income of the testator’s personal estate, which were made 
in the lifetime of his brother John Sanderson, belonged to 
the administrator of John, or formed part of the testator’s 
residuary personal estate ; under these circumstances, they 
paid the entire residuary estate, including the savings and 
accumulations, into court. 


The parties entitled to a moiety of the property forming 
the subject of the residuary bequest now presented a 
petition for payment to them of a moiety of the entire fund 
so paid into Court. 


It appeared that the testator’s brother, John Sanderson, 
was not altogether in a sound state of mind, and was not 
competent to direct his own affairs. Also, that, although he 
John Sanderson had property of his own, independently of 


CASES IN CHANCERY. 


what was given him by the will, all that was requisite for 
his “maintenance, attendance, and comfort” was provided 


by the trustees out of the income now in question, and that pele 


no part of his own property had been applied for that 
purpose. 


Mr. Rolt, Q.C., and Mr. Wakefield, for the petitioners :— 


Under the trusts of the will, the testator’s brother was 
only entitled to so much of the rents and profits of the real 
estate and of the income of the personal estate as was suffi- 
cient, in the judgment of the trustees, for his “maintenance, 
attendance, and comfort.” And the brother being now 
dead, and the trustees having adequately applied the rents 
and income for the purposes specified, the surplus passes to 
the petitioners and the othér parties entitled as residuary 
devisees of the real estate and residuary legatees of the 


personal estate. 


There is no gift to the brother: it is simply a power for 
the trustees to apply “the whole or any part,’—so much 
as in their judgment was requisite for the purposes specified 
—in other words a competency—a maintenance for his 


brother. 


They cited Browne v. Paull (a) and Surman v. Sur- 


man (Db). 


The Vicr-CHANCELLOR—What do you say as to the 
savings of the rents and profits of the real estate which 


accrued during the lifetime of the brother ? 


Mr. Rolt, Q. C._—The trustees depose by their affidavit, 


(a) 1 Sim. N.S. 92. (b) 5 Madd. 123. 
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that the whole of those rents and profits were applied for 
the maintenance, attendance, and comfort of the brother, 
so that it is only as to the personalty that the question 
arises. 


Besides, there is an express direction that the rents and 
profits of the real estate are to be applied in the same 
manner as the income of the personal estate, i.e. are to be 
held upon the same trusts as the personal estate; and 
this includes rents accruing during the lifetime of the 
brother. 


Mr. Cairns, Q. C., and Mr. Bagshawe, jun., for the per- 
sonal representatives of the testator’s brother, John San- 
derson. 


The trust extends to the whele yearly proceeds, as well of 
the real as of the personal property. All is to be applied 
for the brother’s benefit, and his personal representatives 
are entitled to the whole of the savings, from whatever 
source derived. 


The case belongs to that class of bequests where there 
is a gift of a fund for a particular purpose, which does not 
exhaust the fund, or which in fact is never carried out; 
where the Court treats the gift as absolute, and the pur- 
pose as merely the motive of the gift. Here, had the gift 
been of the whole fund, no question could have arisen ; and 
the case of Thompson v. Thonvpson (a), and still more that 
of Cope v. Wilmot, there cited in a note (b), shew that 
the addition of the words “or any part” do not affect this 
construction, 


There is no gift of the rents and profits of the real estate, 


(a) 1 Coll. 381. (b) Id. 396. 
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| accruing during the lifetime of the brother, to any purpose 


other than for his maintenance, attendance, and comfort ; 


conclusion, that the whole of such rents and profits were 


} intended to be applied for those purposes. 


At all events, it entitles the personal représentative of 


i - the deceased brother, who was also heir-at-law, of the 


testator, claiming ab intestato, to so much of those rents 
and profits as was not applied for the purposes specified, 
upon the ground that the testator has omitted to dispose of 
them: for, upon the terms of this will, it is impossible to 
contend that rents accruing during the lifetime of the 
brother passed under the direction that “the clear yearly 
rents and profits of the said hereditaments and premises 
in the meantime and until the same should be sold, or of so 
much thereof as should be remaining unsold, should be 
deemed to be part of the annual income of the testator’s 
personal estate ;” that passage applying exclusively to the 
rents and profits accruing after the brother’s death. 


In any case, therefore, there must be an inquiry to ascer- 
tain the amount of the surplus rents; for we decline to be 
bound by the affidavit of the trustees, that they did not 
resort to the income of the personal estate until the rents 
and profits of the real estate were exhausted. They had, in 
fact, no discretion to adopt such a course. 


They cited, also, Alexander v. M‘Cullock (a). 
Mr. Shebbeare for the trustees. 


Mr. Rolt, Q. C., in reply, did not dispute that the whole 
of the income, as well of the real as of the personal property, 


(a) 1 Cox, 391. 
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1257. was if necessary to be applied for the maintenance, attend- 
Pie ance, and comfort of the brother, to the exoneration of his 
PapPeOXS orivate property, the fact being, that the whole had been so _ 

applied. But to give more than was necessary would defeat 


be : ee ; : 
a tte very object the testator had in view in vesting this 
power in the trustees. 
The Court reserved judgment. 
Iiby Ph. Vice-CHANCELLOR Sir W. Pace Woop, after stating 


Sutynent, se will as above, proceeded as follows :— 


The question that arises is, what is the interest of the 
testator’s brother in the rents and profits of the real estate 
and the income of the personal estate under the trusts con- 
tained in the will? 


It is contended, on the one hand, that the brother is only 
entitled to so much of the rents and profits of the real estate, 
2nd of the income of the personal estate, as would be, in the 
judgment of the trustees, sufficient for his “maintenance, 
attendance, and comfort;” and that, inasmuch as he is now 
dead, and the trustees have adequately applied the rents 
and income for those purposes, the surplus passes to the 
residuary devisees of the real estate and the residuary lega- 
tees of the personal estate. 


On the other hand, it is asserted that the bequest must 
be read as, in effect, a bequest entirely for the benefit of 
the brother; that the brother being, as it is admitted, not 
altogether in a sound state of mind, and not competent to 
direct his own affairs, the testator left his property in the 
hands of the trustees to apply the income for his brother’s 
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benefit ; that there is, in effect, a trust extending to the 
whole yearly proceeds as well of the real as of the personal 
property for the brother’s benefit; and that those who repre- 
sent the brother are now entitled to the whole of the savings 
arising from what was his estate, 


In reference to gifts of this description, there are two 
classes of cases between which the general distinction is suf- 
ficiently clear, although the precise line of demarcation is 
occasionally somewhat difficult to ascertain. If a gross sum 
be given, or if the whole income of the property be given, 
and a special purpose be assigned for that gift, this Court 
always regards the gift as absolute, and the purpose merely 
as the motive of the gift, and therefore holds that the gift 
takes effect as to the whole sum or the whole income, as 
the case may be. 


Thus, where there is the gift of a sum to apprentice a 
child, or to buy a commission for a son, the Court gives 
effect to the entire gift; and whether the sum can or cannot 
be applied for the purpose of buying the commission or ap- 
prenticing the child, the Court holds that the child is en- 
titled to the whole of it. 


So again, with regard to maintenance, as to which the 
distinction between the two classes of cases is very clearly 
put by Sir William Grant in Hanson v. Graham (a), where 
he says, that if an entire fund is given for the maintenance 
of children or the like, they take the whole fund absolutely, 
and the maintenance is treated in effect as simply the 
motive in making the gift; while, on the other hand, if a 
portion only of the fund is given for maintenance, then they 
are entitled to draw out so much only as may be necessary 
for the purpose specified. 


(a) 6 Ves, 249. 
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In Hanson v. Graham, the testator gave to three of his 
grandchildren by name, 5001. a piece of Bank Annuities, 
when they should respectively attain twenty-one or marry, 
and he declared his will to be, that the interest of the said 
several sums of 5001., as often as the same should become 
due and payable, should be laid out at the discretion of his 
trustees, in such manner as they or the survivor of them 
should think proper, for the benefit of his said grandchildren 
till they should attain their respective ages of twenty-one 
years or marry. And what Sir William Grant says in 
reference to that is: “It is contended that the Plaintiffs ” 
(meaning the grandchildren) “ are entitled, because interest 
is given, and that they come within an established rule of 
the Court, that though such words are used as would not 
have vested the legacy, yet the circumstance of giving in- 
terest is an indication of intention, explanatory and denoting 
that the testator meant the whole legacy to belong to the 
legatee. On the other side it was contended, that the interest 
is not so given as to bring it within the general rule, but 
what is given is more like maintenance. It is true, it has 
been held, that has not the same effect as giving interest, 
upon this principle, that nothing more than a maintenance 
can be called for,—what can be shown to be necessary for 
maintenance,—however large the interest may be; and 
therefore, what is not taken out of the fund for maintenance 
must follow the fate of the principal, whatever that 
may be. But by this will it is clear the whole interest is 
given ” (a). 


In that case, therefore, he held that the interest was 
given, to be applied in that specific and definite way and in 
no other, and that the whole interest being given for the 
purpose of maintenance, the property vested, following in 
this, as it would seem, a rule adopted as early as the 


(a) 6 Ves. 249. 
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case of Barlow v. Grant (a), where, there being 301. given | 


to an infant to bind him an apprentice, and the infant dying 
before he attained a competent age to be placed out an 
apprentice, it was held that it ought to go to the executor 
or administrator of the infant; and the infant having made 
a will and named an executor, it.was held a good disposition 
of the 30/. The same rule was afterwards applied by Sir 
William Grant in Leake vy. Robinson (b), and upon the 
same grounds. 


The case that seemed to militate most against this rule 
was that of Cope v. Wilmot, cited in a note to Thompson 
v. Thonvpson (c), a case certainly of rather a strong charac- 
ter, but one which does not really militate, as it appears to 
me, against the rule to which I have adverted. There, the 
testator, Sir John Cope, devised to trustees (whom he also 
appointed his executors), and their heirs, all his freehold 
estates, to the use of the Plaintiff for life, with remainders 
for the benefit of the issue of the Plaintiff in strict settle- 
ment. And he directed that his trustees, or the survivors 
or survivor of them, their or his executors, should and might, 
out of the rents and profits of the lands thereinafter directed 
to be purchased with the residue of his personal estate, or 
out of the residue of his personal estate in case the same 
should not be laid out in the purchase of lands, raise, ad- 
vance, and pay “any sums of money they should think pro- 
per and convenient, not exceeding, in the whole, the sum 
of 30001. for the advancement of the Plaintiff in any busi- 
ness, art, or profession, or in any civil or military appoint- 
ment.” The will then contained a direction for the invest- 
ment, as soon as conveniently might be, of the residue of 
the testator’s personal property in the purchase of lands, to 
be settled to the like uses as the first-mentioned real estates. 
After the testator’s death, the trustees laid out the sum of 


(a) 1 Vern. 255. (b) 2 Mer. 363. (c) 1 Coll. 369. 
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10001, part of the testator’s personal estate, in purchasing 
for the Plaintiff, who was then an infant, a commission in 
the army, and they also expended the further sum of 
931. 2s. 6d. in purchasing for him a horse, and arms and 
accoutrements, but they declined to advance any further 
part of the 30001. After he had attained his majority, the 
Plaintiff filed his bill against the trustees, claiming payment 
of the residue of the 30001. The Defendants, by their 
answer, admitted assets sufficient to pay the residue of the 
30001., and also admitted that they had, on certain grounds 
stated in their answer, declined to do so; and submitted 
whether they were bound to do so. The Court declared that 
the Plaintiff was entitled to the further sum of 19061. 17s. 6d. 
residue of the testator’s personal estate, for his own use and 
benefit; and directions were given for payment of that sum 
to the Plaintiff. 


That decision seems, after all, to have proceeded upon 
the same ground. The purpose there was large. The gift 
was “for the advancement of the Plaintiff in any business, 
art, or profession, or any civil or military appointment.” 
The Court seems, it is true, to have acted very strongly 
with reference to the discretion vested in the trustees; yet 
the decision was not inconsistent with what I conceive to be 
the rule, namely, that when an indefinite amount is given 
to any person he has a right to draw, out of the fund appro- 
priated indefinitely for a particular purpose, as much as 
may be necessary for the given purpose. The Plaintiff 
having come of age, it was not inconsistent for the Court to 
say, in reference to that large and indefinite right on his 
par to advancement, that he was entitled to draw out the 
whole of the fund for the purpose of advancing himself in 
life,—the purpose being so large there was sufficient to ex- 
hanst the whole amount. That must have been the principle 
upon which Cope v. Wilmot was decided: otherwise it would 
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be difficult to reconcile the decision with some other cases. 
But there the purpose was sufficiently large. And it appears 
to me, that, had the Plaintiff died under age, it would have 
been impossible under that will to contend, that when the 
commission in the army had been bought, and no other 
purpose pointed out, his persona: representatives would 
have been entitled to apply to the Court to have the balance 
paid over to them as representing his interest. 


In the present case, the trust is plainly very different. It 
is a trust to apply “the whole or any part” for the pur- 
poses specified, namely, for the maintenance, attendance, 
and comfort of the testator’s brother. And with regard to 
the absence of any words indicating that this application 
is to be at the discretion of the trustees, I apprehend, that, 
in one sense, there is no discretion in the trustees. The 
trustees have not the discretion of saying “we will with- 
hold any part of this income merely upon our representa- 
tion of what we think discreet.” If a bill had been filed 
on behalf of this gentleman, during his lifetime, to have 
a sufficient part of the income drawn out for the purposes 
of his maintenance, attendance, and comfort, it would not 
have been competent to the trustees to say, “we in our 
judgment, and in the exercise of our discretion, do not 
think that this is requisite, and the matter is one for our 
discretion and not for the judgment of the Court.” The 
testator might have given them such a discretion, regard 
being had to the circumstance that his brother had other 
property; but that is not the trust he has created. The 
trust he has created is an absolute trust for his brother to 
have every thing necessary for his maintenanee, attendance, 
and comfort. And looking to that very large word “com- 
fort,” it appears to me, that, if a bill had been filed on his 
behalf to have the whole fund applied according to this trust, 
it is extremely probable the Court would have directed it 
to be so applied. At the same time, I do not think it con- 
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fers on him an absolute right to have the whole income 
applied, except in the event of a case being made, that the 
whole was wanted for the specific purposes directed by the 
will. It is not the whole income that is given. It is 
“the whole or any part,” and the Court would read that im 
the same way as “the whole or a competent part,’—the 
form in which many of these trusts run, where the object 
is the maintenance, education, and advancement of chil- 
dren, or the like. 


I do not think, therefore, that the present case is within 
the class of cases where an entire fund is given and a pur- 
pose is assigned as the motive of the gift; neither do I 
think that Cope v. Wilmot is to be considered as a case 
which ought to govern this, so as to lead me to hold, that the 
whole income of the property is given out and out for the 
benefit of the testator’s brother, or any more of that income 
than is necessary for the particular purposes specified in 
the gift. 


I inquired, during the argument, whether the brother 
had been maintained in any way out of his own property, 
and for this reason :—I think he had a clear right to have 
this fund applied for all purposes requisite for his mainten- 
ance, attendance, and comfort. If, therefore, he had been 
left to his own funds for his maintenance, attendance, and 
comfort, I apprehend there would have been a clear right 
on the part of his personal representatives to have that 
fund recouped. Part of the personal estate of the intes- 
tate, whom they represent, having been applied for his main- 
tenance, attendance, and comfort, when another fund ought 
properly to have been applied for that purpose, they would 
have had a, right to say, recoup the fund that has been so 
improperly applied out of the fund which was given for 
that specific purpose. However, I am told that this was 
not the case. The brother being now dead, I must as- 
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sume, as there is nothing to induce me to suppose the con- 


trary, that all that was requisite for his maintenance, at- ” 


tendance, and comfort, was provided for him out of the 
income now in question, no part of his own property being 
applied for that purpose. Consequently, that there has been 
no breach of trust or default, of which his personal repre- 
sentatives can complain. As regards that question, there- 
fore, the case is reasonably clear. 


The question that remains is, as to the disposition of the 
savings of the rents and profits of the real estate which ac- 
crued due during the lifetime of the testator’s brother. As 
regards the savings of the income of the personal estate, 
there is no difficulty. The will contains an express trust 
for conversion ; and then, as touching his personal estate re- 
maining after payment of his debts, funeral and testamen- 
tary charges and legacies, the testator directs his trustees 
to divide it into two portions, and to pay them in the par- 
ticular manner he has specified. Therefore, as Sir William 
Grant says in Hanson v. Graham, the savings of the in- 
come of the personal estate—so much of the income of the 
personal estate as was not applied for the maintenance, at- 
tendance, and comfort of his brother—*“ must follow the 
fate of the principal” —must go as the capital is directed 
to go. But as regards the savings of the rents and profits 
of the real estate, it appears to me that there is not suffi- 
cient in this will to take them from the testator’s heir-at- 
law. And this perhaps was the the strongest argument in 
favour of the construction contended for by Mr. Caarns. 
It was argued, that the absence of any gift of the rents 
and profits during the lifetime of the testator’s brother to 
any purpose other than those specified, namely, his main- 
tenance, attendance, and comfort, afforded an additional 
reason for concluding that the whole fund was intended to 
be applied for those specific purposes. But it does not 
seem to me that I can so far disregard the words “ or any 
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part thereof,” as to hold, that this is a gift of the whole 
fund; or that the circumstance of the testator having for- 
gotten to make provision for the surplus rents is sufficient 
to justify me in striking out of the will the words “or any 
part thereof,” and giving a different construction from that 
which, but for this forgetfulness on the part of the testator, 
would be the proper and necessary construction of these 
words. 


It appears to me, that the testator has forgotten to deal 
with the surplus rents accruing during the lifetime of his 
brother. He has directed his trustees, after his brother’s 
death, to sell and dispose of his real estate, and his will is, 
that the moneys arising from such sale shall be deemed to 
be part of his personal estate; and that the clear yearly 
rents and profits of the hereditaments and premises in the 
meantime, and until the same shall be sold, or of so much 
thereof as shall remain unsold, shall be deemed to be part 
of the annual income of his personal estate, and shall be 
subject to the disposition thereinafter made concerning 
his personal estate. But it would be an exceedingly 
forced construction of this passage to say, as it was argued 
on behalf of the petitioners, that I ought to hold, that the 
rents and profits to which the testator is there referring in- 
clude the rents and profits from the time of his own death, 
and during the continuance of the trust for the mainten- 
ance, attendance, and comfort of his brother, so as to sweep 
away those surplus rents and profits into the personal es- 
tate, and pass them over, together with the personal estate 
itself, to the residuary legatees. Up to the period of his 
brother’s death—that is to say, up to the period when the 
sale is first directed—the testator has declared an express 
trust of a totally different character in referrence to the 
rents in question. Up to that period, he has appropriated 
those rents to the specific purpose of the maintenance, at- 
tendance, and comfort of his brother—a purpose which 
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might exhaust the whole; and to say, that the rents and 
profits which he has already devoted to a specific purpose 
shall now go to another purpose, namely, the purpose to 
which he has devoted his personal estate, would be incon- 
sistent with the whole scope of his will; and although it 
_ was suggested as a possible construction, that the direction 
is equivalent to saying that the rents in question are to go 
“upon the trusts of my personal estate,” that would but 
carry it back again. ‘The income of the personal estate 
being devoted to the maintenance, attendance, and comfort 
of my brother, apply the rents and profits upon the same 
trust,’ that trust being, in effect, the same to which the 
testator had already devoted such rents and profits. I 
think that would be a forced construction, which not even 
the consequence of an intestacy would justify me in adopt- 
ing as a proper construction for these words, 


There must be an inquiry what the income of the testa- 
tor’s personal estate was that accrued due during the life of 
his brother, and what the rents and profits were that ac- 
crued during the same period; and a declaration, that the 
surplus funds which remain after deducting all the sums 
expended by the trustees in the maintenance, attendance, 
and comfort of the brother, ought to be divided in the ratio 
which the whole rents and profits bear to the whole income 
of the personal estate, and that so much as represents the 
surplus of the rents and profits on such apportionment be- 
longs to the personal representatives of the deceased bro- 
ther, and that the other part belongs to the residuary 
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511 


1857. 
In ve 
SANDERSON’S 
TRUST. 


Judgment. 


prey A 


July 27th. 


Will—Con- 
struction—Ab- 
solute Devise 
and Bequest— 
Gift over im 
event of Intes- 
tacy—Repug- 
nancy —Plead- 
ing—Misjoin- 
der—Practice 
Further Con- 
sideration— 
Dismissing 
Bill. 


Where there 
is an absolute 
devise or 
bequest of 
real or per- 
sonal property, 
followed by a 
gift over in 
the event of 
the donee 
dying intes- 
tate, the gift 
over is repug- 
nant and void. 
Bill dis- 
missed for 
misjoinder, 
and because 
though one 
Plaintiff had 
an interest to 
maintain the 
suit the other 
had not, and 
the interest of 
the former was 
not that claim- 
ed by the bil], 


After a de- 
eree merely 
directing 
accounts 
and inquiries, 
a bill may be 
dismissed on 
further consi- 
deration. 


Lope oer V: 


Norte chs ering I 


CASES IN CHANCERY. 


- 


BARTON v. BARTON. 


Barron, the testator, by his will in 1849, gave and ~ 
bequeathed to his sons Joseph and Thomas, and his 
daughter Mary, all his freehold estate, leasehold, and all 
other property, of whatsoever nature, share and share 
alike. And he declared his will to be, that, as to the one- 
third share left to his daughter, she should receive the 
interest only during her natural life, and that after her 
death her share should be divided amongst her children 
when they attained the age of twenty-one years; but in case 
she should have no child or children, or they should die 
under twenty-one years of age, then his will was, that the said 
third share should be divided between his two sons, Joseph 
and Thomas; but, in case his sons should either or both 
die intestate, that his or their share or shares should be 
divided between their children respectively, share and share 
alike; and the testator appointed his said sons and one 
Gibson executors of his will. 


The testator died in 1849. His daughter Mary died 
in 1851, leaving an only child, who died an infant. His 
son Thomas died in 1852, intestate. 


The bill was filed on behalf of the infant children of 
Thomas, a son and daughter, against his widow, who was 
also his personal representative, and against @ibson and 
Joseph Barton. It averred, that the Plaintiffs, as the only 
children of Thomas, became entitled upon his decease 
intestate to his share of the real and personal estates of the 
testator, including the moiety of the original share of Mary, 
which had accrued to the Defendant Joseph and to Thomas 
under the limitations in the will; and prayed that accounts 
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might be taken against all the executors accordingly, and 1857. 

also an account of the rents received by the Defendant Barron 
Joseph; that the Defendant Joseph might be chargedwith p. von. 
an occupation rent; and that the Plaintiffs’ shares in the 
personal estate and the rents and profits of their shares of 
the real estate might be secured or applied for their benefit ; 


and for a receiver. 


Statement. 


By the decree made on the hearing of the cause, accounts 
and inquiries were directed, pursuant to the prayer of the 
bill, the questions which were now raised upon the con- 
struction of the will having been allowed to pass un- 


noticed. 


The cause now came on for further consideration. 


Mr. Renshaw for the Plaintiffs ; Aygument. 


Mr. Boyle for the widow and personal representative of 


Thomas Barton ; 


Mr. C. Hall, for the Defendants, Joseph Barton and 
Gibson :— 


Submitted, that, whether the gift over, in the event of 
either of the testator’s sons dying intestate, was to be read 
as applying to the original or to the accrued share of such 
son, or to both, it was repugnant and void—citing Holmes 
v. Godson (a), in which it was held by the Lords Justices, 
after a very full discussion of all, the authorities, that where 
real and personal estate is devised absolutely, and there is 
a gift over in the event of the devisee dying intestate, the 
gift over is repugnant and void, and the devisee takes 


absolutely. 
(a) 2Jur. N. 8.383. oO ACG Pg ge PD Bi ie yt 


_ 
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1857. The bill, therefore, was a mistake throughout. The 
Eamon Plaintiffs were not entitled to the interests claimed by their 
ee bill; and, having regard to their real interests under the 


will, there was a misjoinder, the interest of the Plaintiff, the 
Argument. + fant, son and heir-at-law of Thomas, being adverse, as re- 
garded his real estate, to the claim of his sister and co- 
Plaintiff. If the former had an interest to maintain the suit, 
the latter had none; and the interest of the former was not 
that claimed by his bill Having regardtotheframe ofthe _ 


bill, the Court could make no further order in the cause. 


Mr. Renshaw, in reply, sought to distinguish the case 
from that of Holmes v. Godson; and cited Borton v. 
Borton(a), and Tindal, C. J., in Doe dem. Stevenson v. 
Glover (6), to shew that a gift over like the present was not 
repugnant or void. At any rate, if the gift over were 
read as applying to the share accruing to Thomas in the 
event of Mary's death and the decease under twenty-one 
of her only child, there would be no such repugnancy, and 
Holmes v. Godson could not apply. There the original 
gift was clearly vested ; here it was as clearly contingent. 


But even if the Court should hold the gift over to be 
void, still the Plaintiff, the infant son of Thomas, was 
entitled,.as heir-at-law, to the rents of his father’s share, 

. whatever that might be; and as regarded misjoinder, it was 
too late to take that objection after a decree made in the 
cause. 


Judgment. VICE-CHANCELLOR Sin W. Pace Woop :-— 


It is unfortunate that a decree was allowed to be made 
m this cause, without discussion, in the face of an authority 
which shews, that, as to personal estate at least, a gift over 


(2) 16 Sim. 552. “ (6) 1 C. B. 448. 
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in the event of the legatee dying intestate, is repugnant and 
void. It has been since decided in the case of Holmes 
v. Godson, determined by the Lords Justices in March, 
1856, that a like construction is to be put upon a similar 


devise of real estate; and that, whether the subject of the 


gift be real or personal property, a gift over in the event of 
the decease and intestacy of the party to whom an absolute 
interest is given by the will, is repugnant and void. But, 
as far as regards personal property, the point had been 
determined so long ago as Lightburne v. Gill (a), where the 
same was decided. 


In the case of In re Yalden (b), to which reference was 
also made in Holmes v. Godson, the words were somewhat 
different; the gift over in that case being to take effect in 
the event of the donee not having disposed of the property 
“by will or otherwise,’ which was in effect an absolute 
power of disposition. 


Here the first question is, whether there is an absolute 
gift of the real and personal property of the testator. The 
testator devises his property thus:—he gives and bequeaths 
to his two»sons and his daughters all his freehold estate, 
leasehold and all other property, of whatsoever nature, share 
and share alike. And then he declares his will to be, that 
as to the one-third share left to his daughter, she should 
receive the interest only during her life; and that, after her 
death, her share should be divided amongst her children, 
when they attain the age of twenty-one years. But in case 
she should have no child, or her children should die under 
twenty-one, then his will is, that the said third share should 
be divided between his two sons; but in case his sons should 
either or both die intestate, that his or their share or shares 


(a) 3 Bro, P. C. 250. (6) 1D.M.&G.53. 
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should be divided between their children respectively, share 
and share alike. 


The first contest was, whether, in that last clause, begin- 


ning “but in case his sons should either or both die— 


intestate,” the direction “that his or their share or shares 
should be divided between the children,” applied, in the case 
of Thomas, to the one-third share originally given to him 
by the will, or to the derivative share which accrued to him 
on the decease of his sister and the death under twenty- 
one of her only child. 


If it were necessary to determine the point, I should 
be inclined to hold, that the direction in question applied to 
the original and not to the derivative share of Thomas. 
But having regard to the decision in Holmes v. Godson, it 
appears to me to be immaterial to determine that point. 
Because, if the direction applies to the original share, then, 
there being an absolute gift of one-third share to Thomas, 
and a gift over of that share in the event of his dying intes- 
tate, the gift over, according to Holmes v. Godson, is clearly 
void for repugnancy ; while, on the other hand, if it applies 
to the derivative share, then, as regards the original share, 


‘there is an absolute gift, and no gift over; and as regards 


the derivative share, although the gift is contingent, and 
not absolute like the former, still it is a gift of a transmis- 
sible interest, not, as was argued, a substitutional gift; and 
the gift of such an interest, followed by a gift over in the 
event of the decease and intestacy of the donee, is equally 
repugnant and void. So that, whichever way I read this 
clause in the will, I cannot possibly distinguish the case 
from that of Holmes v. Godson. 


That being so, it follows, that neither of the Plaintiffs 
has any interest to maintain this suit, so far as regards the 
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personal estate of the testator; and the only way in which 
their case can be put is, that the Plaintiff, the infant son of 
Thomas, is entitled, as heir to his father, to his father’s 
moiety of the real estate, and that in this respect he has a 
right to an account. 


But, having regard to the way in which this bill is 
framed, it appears to me, that the right thing to do is, 
to dismiss it without costs, without prejudice to the De- 
fendant, the widow and personal representative of Thomas, 
or either of the Plaintiffs, filing their bill to claim their 
rights under the will of the testator. 


That I ought not to dismiss this bill with costs is clear, 
after the way in which the Defendants have allowed a 
decree to be taken without raising the preliminary question 
of which I have now had to dispose. 


Mr. C. Hall suggested a doubt whether a bill could be 
dismissed after decree. 


The VicE-CHANCELLOR.—After a decree merely directing 
accounts and inquiries, a bill can always be dismissed, 
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Attorney and Peririon of the Pudsey Coal Gas Company, praying 
ilof Chee reference for taxation of the bill of costs of Thomas Strother, 


Taxation—6 Whi i icl 
ree of Killinghall, in the county of York, a solicitor of the 


s.87—Gross court, for business done by him as the Company’s solicitor 
a from the 15th of May, 1854, to the 25th of May, 1855, in 


Laches—Par- obtaining an Act of Parliament for enlarging the powers 


liamentary é ‘ d 

Pe and extending the objects of the company, amounting to 
Ul. 

c. 69. 3441. 6s. 6d. 

The Act 10& 


11 Vict.c.69, The bill was delivered to the petitioners on the 10th 


ee eee January, 1856. The petition was not presented until after 


Court ofits the expiration of twelve months after the bill had been de- 
jurisdiction to 
order taxation livered (a). 

of a solicitor’s 

bill of costs 

for Parliamentary business. To entitle a client to an order for taxation of his solicitor’s 
bill of costs after the expiration of twelve months from its delivery, he must shew either 
pressure, or gross overcharge amounting to what this Court designates as fraud. But it is 
not necessary to shew both. 


Taxation of a solicitor’s bill for parliamentary business ordered, under the 37th section 
of the Act 6 & 7 Vict. c. 73, upon a petition presented more than twelve months from the 
delivery of the bill, on the ground of gross overcharges, amounting to what this Court de- 
signates as fraud, coupled with misrepresentation by him in accounting for one of the items 
overcharged, notwithstanding the client knew of the circumstances, and had another 
legal adviser, within a month of the delivery of the bill, and might reasonably have availed 
himself of these circumstances to present his petition within the twelve months. 


Dictum of Lord Cranworth, L. J., in Re Barnard, 2 D, M. G. 364, explained. 


(a) By the 37th section of the tion of twelve months after such 
Act 6 & 7 Vict. ¢. 73, itis pro- bill shall have been delivered, 
vided, that no reference of any except under special circum- 
attorney’s or solicitor’s bill as stances, to be proved to the sa- 
therein mentioned, shall be di- _ tisfaction of the Court or Judge 
rected upon any application to whom the application for such 
made by the party chargeable reference shall be made. 
with such bill after the expira- 
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The bill of costs contained inter alia the following items: 


1855 ee, Sis ele 
Jan. 24th. Journey to London, to appear before Exa- 
miner to support compliance with Standing 
Orders : 5 3 26 5 0 
Feb. 28th. Journey to London to meet Lord Redesdale 
to settle provisions of bill with him 26 5 0 
March 6. Journey to London to attend Committee on 
the bill, and to prove preamble. a 26255 70) 
» 28. Journey to Leeds to attend meeting of 
directors, and from there to London, to 
attend the Lords* Committee, when bill 
passed 5 : : 5 5 AS ye 


The petition stated, and it was deposed by affidavit in 
support of the petition, and not contradicted, that, as re- 
gards the first of these items, Mr. Strother was necessarily 
absent from home four days only; and that, as regards 
each of the three remaining items, he was necessarily ab- 
sent from home only three days. 


The bill also contained a charge of twenty-five guineas, 
as a “sessional fee;”’ although it appeared that a parlia- 
mentary agent had been employed in obtaining the bill, 
and that no professional advice or instruction had been 
given (a). 


The bill also contained a charge of 301. for “ Drawing 


(a) The “List of charges for 
parliamentary agents, attor- 
neys, solicitors, and others, pre- 
pared by Mr. Speaker in pursu- 
ance of The House of Com- 
mons Costs Taxation Act, 1847,” 
signed by the then Speaker of 
the House of Commons, and 
dated 12th March, 1852, con- 
tains the following provision :— 
“ When a Parliamentary agent is 


employed, the solicitor will not 
be entitled to the sessional fee, 
but may charge from two gui- 
neas to ten guineas, according to 
circumstances, in respect of his 
ordinary communications with 
such agent, with reference to 
the progress of the bill through 
its various stages, when no pro- 
fessional advice or instruction 
is given.” 
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of Mr. Dawson, « sslicsor, was on the 29th of February, 
1856, wrote to Mr. Sirstiier miorming him to that effect, 
and that the petitioners 2pyeered greatly dissatisfied with 
the charges, and wished bine +» gt the ‘ill taxed for them, 
adding, “They tell me ties tuey eve already explained 
their objections to you: aad ae you axe consequently ac- 
quainted with their views, peviegs you cam suggest some 
term of settlement withers t2zaiiou” 


To this Mr. Strother resize’. by 2 letter dated the follow- 
ing day, and contaiming the Silowang passage: “In making 
out my bill, I only made such charges 2s 1 considered fair 
and reasonable, and im zeaorizace with the usual profes- 
sional practice for parliemenszry busmess; and the reason 


for the dissatisfaction of some of the directors I can only © 


account for by them not Keimg covvereaut with that kind 
of business ; but, evem iv thas <zae, I do mot know why they 
should be so, as, before any proceedings were taken respect- 
ing it, they wished te Imow the provable cost of the Act, 
and I told them that & would Se, & uuopposed, as I thought, 
not less than 700L, and act sue them SOOL; and, as the 
directors will no doutt exe mformed you, it has not 
amounted to the less sam” 


On the 2nd of Pebrusry. 1237, Mx. Strother wrote to 
the directors, giving then actice, thet, from that day, he 
should charge interest pon kx bill watt] payment. 


The petition was not presence) watil after the expiration 


enchant 
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of more than twelve months from the date of the delivery 
of the bill of costs, 


After service of the petition, the respondent wrote to 
Mr. Dawson, proposing to refer the bill to a respectable 
London solicitor acquainted with parliamentary business; 
which however the company declined. 


Mr. Hardy, for the petitioners, contended that the 
charges above mentioned were gross overcharges, and 
amounted to “special circumstances” within the meaning 
of that phrase in the 37th section of the Act. 


Mr. Wickens for the Respondent:— 


Mere overcharge is not a “special circumstance.” To 
bring the case within the clause, “except under special 
circumstances,” it is incumbent on the petitioners to shew 
not only that the bill contains overcharges, but that the 
overcharges could not have been discovered to be such 
earlier. “The circumstances must be such as to afford a 
reasonable excuse for not applying sooner, not circumstances 
of which the client could reasonably have availed himself 
before:” per Lord Cranworth, L. J., In ve Barnard (a). 
Here, if these are overcharges, the petitioners had as good 
means of knowing that they were so in February, 1856, as 
they have now. 


Then, as to the correspondence, there is nothing to shew 
that the respondent led the petitioners to delay ulterior 
proceedings in the hope of an arrangement. Besides, it is 
still an open question, whether, since the Act 10 & 11 Vict. 
c, 69, the Court has jurisdiction to order a reference for 
taxation of a bill like the present. 


(a) 2D. M. & G. 365. 
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The Vice-CHAanceLLon—(To Mr. Hardy.)—I have no 
doubt as to the jurisdiction. The question is how you ac- 
count for the delay. 


Mr. Hardy, in reply, cited Re Boyle (a) and Re Dick- 
son (b), to shew, that, even in the case of a petition for tax- 
ation after payment of a solicitor’s bill, it was sufficient to 
shew fraudulent or extravagant overcharges; and, a fortiori, 
in a case like the present, where the bill remained unpaid. 


The Vice-CH4nceLLorn.—Is it the fact that the argu- 
ment is a fortiori? Here the whole question is, whether, 
having had an entire year since the bill was delivered, and 
the assistance of a solicitor for eleven months of that time, 
you are entitled to a reference notwithstanding the provi- 
sions of the 37th section of the Act. However, I shall look 
at some of the cases before I dispose of the matter. 


Judgment reserved. 


Vicr-CHANCELLOR Sim W. Pace Woop:— 


In this case the facts are these:—In January, 1856, Mr. 
Strother, a solicitor, who had been retained by the petition- 
ers to act for them in obtaining an Act of Parliament, de- 
livered to the petitioners his bill of costs for business done 
by him as their solicitor. The petitioners were dissatisfied 
with the charges, but they did not apply to have the bill 
taxed until more than twelve months after it was delivered. 
Consequently, the rule being, that there can be no reference 
of an attorney's or solicitor’s bill for taxation after the ex- 
piration of twelve months after such bill shall have been 
delivered, “ except under special circumstances, to be proved 


(a) 5 D. 'M. G. 540. 6) 3 Jur. N. S. 29. 
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to the satisfaction of the Court,”(a) the only question I have 
to determine is, whether in this case such special circum- 
stances exist. 


I have not been able to discover any satisfactory reason 
to account for the conduct of the petitioners in not making 
an earlier application to have the bill taxed; but at the 
same time there are charges appearing upon the face of the 
bill which were challenged by the petitioners at the time, 
and which, though challenged, were not explained ; and not 
only so, but while these remained unexplained, the solicitor 
appears to have offered an explanation of other items, so 
that I am entitled to assume that he has offered all the ex- 
planation he has to make. 


Then in that state of circumstances, I find in the bill of 
costs certain charges which I must say that I very much 
regret to find in a bill of costs of any officer of this Court. 
It appears that Mr. Strother carried the petitioner's bill 
through Parliament without any contest. He says in one 
of his letters, that when the directors, before any proceed- 
ings were taken respecting the application for the Act, 
wished to know the probable cost of the Act, he told them 
that, if unopposed, he thought it would be not less than 
700/.; and now he says that, as it turns out, it does not 
amount to that sum. But that explanation is not enough. 
His own bill of costs amounts to upwards of 340/., and among 
the items, I find no less than four of twenty-five guineas 
each for journeys to London. I find it asserted in the 
petition, and the assertion is supported by affidavit, and 
not at all explained by Mr. Strother, that as to three of 
these journeys he was absent from home only three days, 
which at three guineas a day would amount to nine guineas; 
and that as regards the fourth, he was only necessarily 


(a), 6&7 Vielen 73,8. 37. 
VOL, III. MM mols 
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absent four days, which at three guineas a day would be 
twelve guineas only; making in the whole an overcharge of 
sixty-one guineas in a bill of costs, the total amount of 
which is 344/. 6s. 6d. 


Then, again, I find that he has charged twenty-five 
guineas under the head of “sessional fee.” Now, it ap- 
pears from the list of charges prepared by the Speaker in 
pursuance of “The House of Commons Costs Taxation Act, 
1847,” that “when a parliamentary agent is employed, the 
solicitor will not be entitled to the sessional fee, but may 
charge from two guineas to ten guineas, according to cir- 
cumstances, in respect of his ordinary communications with 
such agent, with reference to the progress of the bill through 
its various stages, when no professional advice or instruction 
is given.” Now, here a parliamentary agent was employed ;- 
and no professional advice or instruction was given: conse- 
quently the utmost that Mr. Strother could have been 
entitled to charge in respect of his communications with 
the parlamentary agent was ten guineas. So that, in re- 
spect of this item, there is an overcharge of fifteen guineas, 
making with the others I have mentioned an overcharge 
upon five items of nearly 80J. in a bill of 3440. 6s. 6d. 


‘Ido not deal with the item of 301. charged in respect of 
the certificate of new shares, which the solicitor has at- 
tempted to explain. I confine myself to the items I have 
mentioned, and which he has left wholly unexplained. 
Those items alone, according to the rule adopted by Lord 
Cottenham in Horlock v. Smith(a), would have afforded 
sufficient ground for a reference to taxation,—even if the 
bill had been paid, and notwithstanding the absence of 
pressure on the part of the solicitor,—upon the ground that 
they are such gross overcharges as to amount, in the lan- 
guage of the cases on this subject, to fraud. 


(a) 2 My. & Cr. 495. 


CASES IN CHANCERY. 


At the same time, I wish to say for this gentleman, that 
I do not find that there has been any intention on his part 
to commit a fraud. As was said by Lord Justice Turner 
In re Dickson (a), I make no imputation upon the solicitor; 
he may have charged no more than he considered himself 
honestly entitled to charge. But, notwithstanding that, 
charges may be such overcharges that this Court must hold 
them evidence of fraud. 


In this case, the solicitor, when he is first applied to by 
Mr. Dawson on behalf of the petitioners, writes in reply, 
that he has only made such charges as he considered fair 
and reasonable, and in accordance with the usual profes- 
sional practice for parliamentary business; and adds:—“ And 
the reason for the dissatisfaction of some of the directors I 
can only account for by their not being conversant with 
that kind of business.” That representation I cannot look 
upon as correct. Had the directors been more conversant 
than they were with parliamentary business, they would 
but have had the more reason for dissatisfaction with a bill 
of costs in which twenty-five guineas is charged for what is 
called a “sessional fee,” when ten guineas was the utmost 
to which the solicitor was entitled under the Speaker’s list 
of charges. 

The only difficulty I find in the matter is this, that after 
the bill is delivered, the petitioners place themselves in the 
hands of Mr. Dawson, who, as early as the 29th of 
February, 1856, writes to Mr. Strother, informing him that 
they appear greatly dissatisfied with the charges, and wish 
him to get the bill taxed for them. Why that taxation 
was so long delayed is certainly unexplained. Nothing 
material passes until February, 1857, and then Mr. Strother 
writes to the directors, that, as they have already had un- 


(a) 3 Jur. N.S. 29. 
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usually long credit, and no time is mentioned when they 
intend settling the account, he must claim interest upon the 
bill; and he then proceeds to give them notice that from 
that day he will charge interest thereon until payment. 


In that state of things, therefore, the matter had con- 
tinued during the twelve months from the delivery of the 
bill, at great hazard, no doubt, to the petitioners. Still 
there was no intimation of any intention on their part to 
withdraw from their resolution to have the bill taxed, nor 
was there on the part of the solicitor any demand for pay- 
ment of his bill within the twelve months ; and it appears 
to me, that, under these circumstances, I cannot hold that 
the petitioners have lost by any laches on their part the 
right which they would otherwise have, under the circum- 
stances of this case, to have this bill referred for taxation. 


The case cited by Mr. Wickens, of In re Barnard (a), is 
very different from the present, and the only part of it with 
which I was pressed was an observation which fell from the 
Lord Chancellor. The facts there were these :—An action 
of debt having been brought by an attorney against his 
client for his bills of costs, the client obtained an order 
from one of the Judges of the Court in which the action 
was brought to tax the bills. The attorney then obtained 
an order to dismiss the summons to tax, unless within a 
week the Defendant should consent to withdraw all his 
pleas except “never indebted,’ in which case all the bills 
were ordered to be taxed. The client accordingly with- 
drew all his pleas except “never indebted,” and he in con- 
sequence remained in possession of the order to tax the 
bills. But, mstead of proceeding with the taxation, the 
chent thought it better to withdraw his only remaining plea 
in the action, the necessary consequence of which was, that 


(a) 2D. M. G. 359. 


i 
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the attorney was entitled to sign judgment in the action. 
That judgment was accordingly completed, and was final. 
Afterwards the client again applied to a Court of common 
law for taxation, which he might have had before, and 
from which he had in effect receded ; and, that application 
being refused with costs by a Judge at chambers, instead of 
appealing, as he was entitled to do, to the full Court, he 
presented a special petition for taxation to this Court; and 
the Court doubted whether, the jurisdiction having been 
equally in this Court and the Court of law, and the Court 
of law having been first applied to, this Court had any 
power to deal with the matter. There, too, there was a 
deliberate withdrawal, on the part of the client, of all his 
pleas which entitled the Plaintiff to sign judgment in the 
action ; and, moreover, there was no item which could be 
called a gross overcharge in the bill of costs. The decision, 
therefore, in that case was clear. 


The observation, however, which fell from the Lord Chan- 
cellor, then Lord Justice, is this. He says: “If application 
is made on the ground of special circumstances, after the 
lapse of the prescribed time, the circumstances must be 
such as to afford a reasonable excuse for not applying 
sooner, not circumstances of which the client could reason- 
ably have availed himself before”’(a). That observation, 
taken literally and in its full force, would overthrow many 
cases of taxation, since there are many cases which have been 
held to be proper for taxation where, nevertheless, the client 
might have applied sooner, and where the circumstances did 
not afford a reasonable excuse for his not doing so. 


The rule on this subject is sufficiently clear. To entitle 


a client to an order for taxation of his solicitor’s bill of costs, 
after the expiration of twelve months from its delivery, he 


(a) Id. p. 364, 365. 
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must shew one of two things—either pressure, or gross 
overcharge, amounting to what this Court designates as 
fraud. Hither of these being shewn, the bill may be re- 
ferred for taxation ; it is not necessary that both should 
concur ; and where there has been no pressure, still the case 
may be one for taxation. 


In the present case, what I rely upon is, first, the gross- 
ness of the overcharges to which I have referred ; secondly, 
the misrepresentation on the part of the solicitor in attempt- 
ing to justify the largeness of the items, as being in accord- 
ance with the usual professional practice for parliamentary 
business ; and, thirdly, the absence of any demand for pay- 
ment of his bills until the twelve months had expired ; and 
then what he says is, “In order to avoid expense and fur- 
ther contention, I propose to refer the bill to a respectable 
London solicitor acquainted with parliamentary practice.” 


I must, therefore, order the bill of costs to be referred for 
taxation ; but the petitioners must undertake to pay in- 
terest at four per cent. on the amount of the bill as taxed 
from one month after its delivery in 1856. 


Ordered accordingly. The costs of the petition to await, and be 
according to taxation. 
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SALUSBURY v. DENTON. 
Lywon Burro UGHS, by his will in 1835, referring 


to a policy of insurance which he had settled upon his mar- 
riage, upon trust as to 20001, part of the proceeds, for his 
wife absolutely, and, as to the residue, upon certain trusts 
under which, in the event of her surviving him, she was 
entitled to a life interest therein, with remainder to himself 
absolutely, proceeded to dispose of his interest as follows :— 
“ Now with reference to my policy in the Equitable, No. 


—, as settled by my marriage settlement on my dear 
wife, with absolute disposal of 2000J. thereof if she survive 
me, I leave the same, on her decease, to be divided (what- 
ever may have proved the amount of the claim) one moiety 
thereof to my daughter,” the plaintiff, “af living) for her 
life therewith, and the other moiety to be at the disposal, 
by her will, of my dear wife therewith to apply a part to 
the foundation of a charity school, or such other charitable 
endowment for the benefit of the poor of Offley as she may 
prefer, and under such regulations as she may prescribe 
herself; and the remainder of said moiety to be at her dis- 
posal among my relatives, in such proportions as she may 


tator’s relatives as she may direct. 


July 22nd 
and 24th. 


Will—Charity 
— Mortmain 
—9 Geo. 2, ¢. 
86—‘‘ Founda- 
tion °—Trust 
— Discretion 
—Uncertainty 
— Relatives” 
— Statutes of 
Distribution. 


Bequest of a 
fund to be at 
the disposal of 
testator’s wi- 
dow by her 
will therewith 
to apply a 
part to the 
foundation of 
a charity 
school, or such 
other charit- 
able endow- 
ment for the 
benefit of the 
poor of O, as 
she may pre- 
fer, and under 
such restric- 
tions as she 
may prescribe, 
and the re- 
mainder to be 
at her dispo- 
sal among tes- 


Held, 


First—That whatever might be the effect of a bequest “for the foundation of a charity 
school,” a bequest “for the foundation ofa charitable endowment” was a lawful bequest, 


and not void under the stat. 9 Geo. 2, c. 36. 


Secondly —That the words “ to apply 
cient to create a trust. 


” and “to be at her disposal” were clearly suffi- 


Thirdly—That although the fund was to be applied “as to a part” (without saying 


what part) for one set of objects and as to “the remainder” 


for another, and the widow 


died without exercising her power of determining the proportions in which each were to 
take, the bequest was not void for uncertainty, but the Court would divide the fund in 
equal moieties, and give one of such moicties to charitable purposes and the other to the 
testator’s relatives. 

Fourthly—That, although the widow might have exercised her power in such a manner 
as to include more distant relatives, still, as she had died without so exercising it, none 
| could take as “relatives” but such as were capable of taking within the Statutes of Dis- 
| 


tribution. 2 g 


| Cheuk w. Aher0oft HK yy a.9-Ch: RS/ 
| POLE 2a, SIS - 


| ES ee 2) tt FAN KR. 7e 
fev. Ooborue SLIM. bg 1 SOF 
J a we to a Pe ee A 


Argument. 


The testator Zick ix 1887, leaving the plaintiff his only 
child. : 


His widow Hed ix 1956, wathout having made any will 
or any dispssition of the cond moiety; and administration 
of her estate 2nd sfects was gramted to the defendant 
Maria Newterry. 

The proccedis of the policy were now represented a 
11,619. 16x 2d, B pr cent. Consols. 


The bill prayed teat the trusts of the will, so far as re- 
lated to this sum might be carried into execution under 
the dirsetion of tie Comrt. 


Mc Boke, QC. 208 Mx. T. C Thompson, for the 


plaintiff 
Claimed the wicile of tie moiety over which the widow 
had 2 pewer of Gsysstuon 


A bequest for “ tine foundation of a charity school ” was 
void under the samne & Geo. 2, 36; and although there 
Was an aitemacive, av devour of another charitable endow- 


ment, that did act Gramg the case within the authority of 


Sorveshy v. Hiciinms a, verenuse it was to be “such other 
charitable endowment.” winch brought it back to the former 
words, “ fsumiataen of 2 Charity school;” which, requir- 


(a) 9 Wied. 221. 


ie 5. Mee 
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ing something new to be built, had a tendency to bring 
new land into mortmain, and was therefore void: Attorney- 
General v. Williams (a), Longstaff v. Rennison (b), Dunn 
v. Bownas (c), and Philpott v. St. George's Hospital (a). 


The whole of the moiety in question became, therefore, 
subject to the trust in favour of the testator’s “relatives.” 
Now a bequest to “relatives,” without saying what rela- 
tives, is limited to such relatives as are capable of taking 
within the Statutes of Distribution, for the relation may 
be infinite: per Lord St. Leonard’s(e). And although the 
widow might have exercised her power so as to include a 
larger class, as she has died without doing so, the power is 
gone; and the plaintiff therefore, as the testator’s only 
child, is entitled to the whole: Harding v. Glyn (f), Cole 
v. Wade (4g). 


Mr. Cairns, Q. C., and Mr. G. L. Russell, for Sir 
Charles Salusbury, did not dispute the plaintiff’s right to 
a life interest in the other moiety of the fund. 


Mr. Daniel, Q.C., and Mr. Bazalgette, for the Defend- 
ants Newberry and Maria, his wife, 


Contended that, the widow having died without exercis- 
ing her discretionary power of determining what part was 
to go to charitable purposes, and what part was to go to the 
testator’s relatives, it was impossible for the Court to exer- 
cise that power, and the gift to each was void for uncer- 
tainty: Porter v. Fou (h). As to the whole of the second 
moiety, therefore, the gift failed; and the moiety passed 


(a) 2 Cox, 387. 1857, since the hearing reported 
(6) 1 Drew, 28. in the text. 
(c) LK & J. 596. (e) 2 Sug. Pow. 237. 


(d) 25 Law Journ. N.S. Ch. (f) 1 Atk. 469, S.C. 5 Ves. 501, 
33; S.C. reversed on appeal by (9) 16 Ves. 27. 
the House of Lords, 24th July, (h) 6 Sim. 485. 
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under the residuary bequests to the testator’s relatives, 
now represented by the defendant Maria Newberry. 


Harding v. Glyn, and Brown v. Higgs (a), would be 
cited on behalf of the Crown, to shew that, the widow hav- 
ing died without exercising her power, the Court would 
divide the fund equally: but, in both of those cases, the 
Court was of opinion, upon the whole of the will, that there 
was a duty and obligation imposed upon the donee of the 
power to exercise it, and that equality was intended. Here 
the power was not in the nature of a trust, but like that in 
Brown v. Pocock (6), where it was left to the donee to ex- 
ercise it or not at discretion. 


Mr. Wickens, in the absence of the Attorney General, 
for the Crown, 


Claimed one half of the moiety in question for charitable 
purposes. Jf a gift for “the foundation of a charity- 
school” would have been bad, taken alone, here there was 


‘a clear option to prefer some “such other charitable endow- 


ment” as was specified in the will; and where there is an 
alternative to select either of two charitable objects, and one 
only is void under the statute, the Court upholds the gift in 
favour of the other; as in the late case of a bequest for found- 
ing a hospital within ten miles of London or of Dublin. 


Then, as to the argument from uncertainty, this is _ 
clearly a trust,—a direction which the widow was under an 
obligation to obey; and, as she died without obeying it, 
the Court, acting on the maxim that equality is equity, 
would divide the moiety in question, and give one half to 
charitable purposes: Malim v. Keighley (0), Brown v. 


(a) 4 Ves. 708, 8. C., affirmed (b) 6 Sim. 257. 
on rehearing, 5 Id. 495, and on (c) 2 Ves. jun. 333, S. C. affirm- 
appeal 8 Id. 561. ed on appeal. Id. 529. 
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Higgs (a), Birch v. Wade (b), Burrough v. Philcox (ce), 
Fordyce v. Bridges (da). 


Mr. Thompson in reply cited Falkner v. Butler (e), 
and Clowes v. Clowes (f). 


The VicE-CHANCELLOR.—I have a very clear opinion 
that a bequest to the charitable purposes mentioned in this 
will would not be void, for it is certain that we often speak 
of founding a charity, without any intention in any way 
connected with land. Here there is a clear option “to 
apply a part to the foundation of a charity-school, or such 
other charitable endowment for the benefit of the poor of 
Offley as she may prefer.” It is clear that one may found 
a charitable endowment without violating the statute; and 
as to the word “such,” that does not relate back, as it was 
argued, to “a charity school,” but refers to what follows, 
the words “as she may prefer.” 


The other point, as to the uncertainty of the trust, in re- 
ference to which Fordyce v. Bridges was cited, will require 
a little consideration. 


Judgment reserved. 


His Honor was afterwards referred to Deyley v. The 
Attorney-General (g), and Down v. Worrall (h). 


Vick-CHANCELLOR Sin W. Pace Woop :— 


The question in this case arises upon the will of Lynch 
Burroughs, who having, upon his marriage, settled a certain 


(a) Ubi supra. (e) 1 Ambry. 513. 
(6) 3 Ves. & Bea. 198. (f) 9 Sim. 403. 
(c) 5 My. & Cr. 73. (g) 4 Vin. Abr. 485, 486.- 


(2) 2 Phil. 497. (k) 1 My. & K. 561. 
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policy of insurance upon trust, as to 20001. part of the 
proceeds for his wife absolutely; and as to the residue upon 
certain trusts under which, in the event of her surviving 
him, she would be entitled to a life interest therein, with 
remainder to himself absolutely, by his will disposes of his 
interest as follows:—[His Honour read the passage from 
the will set out above.} Then by a codicil the testator be- 
queathed the moiety, in which his daughter has a life in- 
terest, to Sir Charles Salusbury, subject to the life in- 
terest of his daughter, so that the only question is as to the 
second moiety. 


As regards this second moiety, he directs it to be at his 
wife’s disposal by her will “to apply a part to the founda- 
tion of a charity-school or such other charitable endow- 
ment for the benefit of the poor of Offley as she may prefer, 
and under such regulations as she may prescribe herself, 
and the remainder to be at her disposal among his relatives 
in such proportions as she may be pleased to direct.” 


The first question that was argued was, whether as to 
the part intended by the testator for charitable purposes, 
the gift was or was not void; and as to this part of the 
case I have no doubt, as I said at the close of the argument, 
that it was not void, because under the terms of the will 
the widow had an option,—she was at liberty to apply that 
part “to the foundation of a charity-school, or such other 
charitable endowment,” as in the will mentioned. And 
whatever may be the effect of the words “foundation of a 
charity-school,” occurring in the first branch of that alter- 
native, it is clear as to the second,—the foundation of a 
charitable endowment,—that a bequest for such a purpose 
would be a lawful bequest, and not void under the stat. 9 
Geo. 2, c. 36. 


The gift, therefore, amounts to a bequest of the fund in 
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question to be at his wife’s disposal by her will, therewith 
“to apply” a part to the foundation of such charitable en- 
dowment for the benefit of the poor of Offley as she may 
prefer, and under such regulations as she may prescribe, 
and the remainder “to be at her disposal among” the tes- 
tator’s relatives in such proportions as she may direct. 


Now, if either of these purposes had been mentioned 
alone, the case would be disposed of at once. The words 
“to apply,” “to be at her disposal among,” are much 
stronger in favour of construing this as a trust than those 
in Brown v. Higgs, where the words, “I authorise and 
empower,’ might have been said to create a mere authority, 
and nota trust. And this is clearly the view which Lord St. 
Leonards takes of a will like the present, in his treatise on 
“ Powers,’ where he is discussing the case of the Dwke of 
Marlborough v. Lord Godolphin (a), and that of Harding 
v. Glyn (6). Admitting that there was a distinction be- 
tween the two cases, he says, in effect, that where there is a 
power of selection among certain objects, and an intention 
manifested that the objects should not be disappointed,—for 
instance, where there is a bequest to the testator’s wife for life, 
and after her decease to be divided or distributed amongst 
such of his children as she should appoimt,—as the right to 
exclude some, does not prevent the class from taking in 
default of appointment, it would now be held, notwith- 
standing the decision in the Duke of Marlborough v. Lord 
Godolphin, that the children take in default of appoint- 
ment, either by implication, or because the power is coupled 
with a trust (c). 


Here, I can have no doubt that the words “to apply” 
and “to be at her disposal among,” are clearly sufficient to 


{a) 2 Ves., sen., 61. (6) 1 Atk. 469, 8. C. 5 Ves. 501. 
(c) 2 Sug. Pow. 163. 
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create a trust; and that if this had been simply a bequest 
of the whole, to be at the widow’s disposal among the 
testator’s relatives in such proportions as she might direct, 
the widow dying without having so disposed of it, the 
whole would go to the plaintiff, as the testator’s only child, 
and the only one of his relatives capable of taking within the 
Statutes of Distribution (a); although, having this power of 
disposal among his “ relatives,” the widow might have exer- 
cised it, had she been so minded, in such a manner as to 
include persons more distantly related to the testator (0). 


Then the question arises, whether the bequest in this 
case is void for uncertainty, it being only to be at the 
disposal of the widow “as to a part ” (without saying what 
part) for one set of objects, and “as to the remainder” for 
another. 


In reference to this part of the case, Fordyce v. 
Bridges (c) is an authority in point. There the bequest 
was upon trust that the trustees, or the survivor of them, 
or the executors, administrators, or assigns of such survivor, 
should invest the residuary personal estate in the purchase 
of estates in England or Scotland ; such estates, if in Eng- 
land, to be settled upon one set of trusts, and if in Scotland, 
upon another. The trustees invested the greater part of 
the residue in Scotch estates, and died; and, the Court 
being of opinion that the discretionary power of selecting 
between English and Scotch investments was, under the 
circumstances, at an end, it was held, upon a rehearing, 
that the fund remaining uninvested became divisible in 
equal moieties, one half upon the uses of the English 
estates, and the other upon those of the Scotch: although 
the trustees, had they been so minded, might have exercised 


(uw) See 2 Sug. Pow. 2387. (0) See Harding v. Glyn, ubi supra. 
(ec) 2 Phil, 497. 
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their discretionary power so as to entirely vary those 
proportions. 


So again, in the case of Longmore v. Broom (a), where the 
testator bequeathed all his personal estate to his executors 
upon trust that they should apply and dispose of his per- 
sonal estate unto and amongst his two brothers Joseph and 
Benjamin, and his sister Hannah, or their children, in such 
shares and proportions, and at such time or times, as they, 
his trustees, or the major part or the survivor of them, his 
executors or administrators, should in their discretion 
think proper; Sir W. Grant said, “The inclination of my 
opinion is, that the children have an interest. This is not 
a direct bequest to the objects; but a bequest to the exe- 
cutors, with an authority to dispose among them. The 
cases are very different. In the former, the Court must, of 
necessity, construe those words; for they bear no sense of 
themselves. You cannot execute that intention. You 
must either alter the word ‘or’ to ‘and,’ and say the 
children are to take either with or after their parents; or, 
letting the word ‘or’ stand, suppose a contingency in con- 
templation,—‘ to the parent, if the parent is living; to the 
children, if the parent is not living.’ But, in either case, 
you must make some addition to the bequest; otherwise, it 
would be void for uncertainty. A bequest ‘to A. or B.’ is 
void; but a bequest ‘to A. or B. at the discretion of C., 
is good: for he may divide it between them. That is the 
case of this will (’).” Then he says that the executors had 
a discretion to say to whom the fund should be given-—the 
parents or the children; but the Court had not that dis- 
cretion, but must give the fund equally between the parents 
and the children, although the executors themselves were 


not so restrained. 


I have been referred, since the argument, to two cases, as 


(a) 7 Ves. 124. (6) Id. 128. 
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bearing upon this question, and which have been supposed 
to be in conflict with each other: viz. the case of Doyley 
v. The Attorney General (a), and that of Down v. 
Worrall (6). 


The first of these—the case of Doyley v. The Attorney 
General—was very similar to the present. There the 
property in question was bequeathed in trust for certain 
purposes, and, subject thereto, the trustees and the survivor 
of them, and the heirs and executors of the survivor, were 
to dispose of it to such of his relations, of his mother’s side, 
who were most deserving, and in such manner as they 
thought fit, and for such charitable uses and purposes as 
they should also think most proper and convenient; and 
the Master of the Rolls (Sir Joseph Jekyll) directed, that 
one half of the estate should go to the testator’s relatives 
on the mother’s side, and the other half to charitable uses; 
the known rule that equality is equity being, as he said, 
the best measure to go by. 


It appears to me that there is no possibility of distin- 
guishing that case from the present; for there can be no 
substantial difference between a direction to dispose of pro- 
perty to such relations and for such charitable purposes as 
the trustees should think most proper, and a direction like 
the present to apply “a part” to such charitable purposes 
“and the remainder” among relatives with a like discretion. 
The two cases cannot be distinguished. 


The case of Down v. Worrall (b) will be found on exami- 
nation not to conflict with that to which I have last, re- 
ferred. In Down v. Worrall the testator left part of his 
residuary personal estate to his trustees to settle it either 
to or for charitable or pious purposes, at their discretion, or 


(a) 4 Viner’s Abr. 485, 486. (b) 1 My. & Kee. 561. 
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otherwise for the separate benefit of his sister and all or 


any of her children, in such manner as his trustees should 
think fit. And there it was held, that a sum which re- 
mained at the decease of the surviving trustee, and which 
had not been applied either to charitable purposes or for 
the benefit of the testator’s sister and her children, was 
undisposed of, and belonged to the testator’s next of kin. 


Now, whether that case can or cannot be reconciled with 
all the others on this subject, it is very clearly distinguished 
from the present: for it is one thing to direct a trustee to 
give a part of a fund to one set of objects, and the re- 
mainder to another, and it is a distinct thing to direct 
him to give “either” to one set of objects “or” to another. 
Down v. Worrall was a case of the latter description. 
There the trustees could give all to either of the objects. 
This is a case of the former description. Here the trustee 
was bound to give a part to each. 


Iam therefore of opinion, that, even if the case of Down 
v. Worrall can be reconciled with the other authorities on 
this subject, it cannot affect my decision in the case before 
me. Here there is a plain direction to the widow to give a 
part to the charitable purposes referred to in the will as 
she may think fit, and the remainder among the testator’s 
relatives as she may direct. And the widow having died 
without exercising that discretion, the moiety in question 
must be divided equally. 


There will be a declaration, that, as to one moiety, Sir 
Charles Salusbury is entitled absolutely, subject to the 
Plaintiff’s life interest therein, and that the other moiety 
is divisible in equal parts, one of such parts to be for cha- 
ritable purposes, and the other for the Plaintiff absolutely, 
as the only person entitled under the Statutes of Distribu- 
tion. There must also be a reference to chambers to settle 
a scheme for the application of the part devoted to chari- 
table purposes. 

VOL. III. NN Koad. 


539 


1857. 
——” 
SaLUSBURY 
On 
DENTON. 


Judgment. 


7 
An 


is 
J 


aes 


July 22nd. 
Wil—Con- 


struction— 
Vested Inter- 
ests—Gift 
over, contia- 
dictory — 

“* Leaving” 
construed as 
“« having.” 
Bequest upon 
trust to pay 
and divide 
equally to and 
amongst all 
the children 
of testator’s 
daughter 
when the 
youngest 
should attain 
21, followed 
by a gift over 
in case of tle 
death of his 
daughter 

“ without 
leaving any 
child or child- 
ren ;”— Held, 
the youngest 
child having 
attained 21, 
that the fund 
was divisible 
equally 
amongst all 
the children, 
and that such 
interests wero 
not defeasible 


in the event of 


the death of 
the testator’s 
daughter 
without leav- 
ing any child 
er children. 
Tn such a 
case, the gift 
over being 
contradictory 
equivalent to 


CASES IN CHANCERY. 


KENNEDY v. SEDGWICK. 


MILES BURTON, by his will in 1820, after giving an 
annuity to his daughter Elizabeth Kennedy, directed his 
trustees, in case of the death of his said daughter leaving 
any child or children who should live to attain twenty-five 
years, being a son or sons, to convey and assure all his 
real estate to the eldest of such sons, if more than one; and, 
if only one, then to such only son, his heirs or assigns, on 
but, if there should be no 
son, then to sell his real estate, and the proceeds to sink 


his attaining twenty-five years ; 


into and become part of the residue of his personal estate. 
And he directed his trustees 1o stand possessed of the clear 
residue of his estate and effects (subject to certain con- 
tingent pecuniary legacies), and all accumulations of interest 
thereof, upon trust, to pay and divide the same equally to 
and amongst all and every the child and children of his said 
daughter, when the youngest of such children should attain 
twenty-one. The will then contained a proviso, that, in case 
of the death of his said daughter “without leaving any 
child or children,” the trustees were to convey his real estate 
to the sons of his late sister Ann, as tenants in common, 
and to assign and transfer the residue of his personal estate 
unto and amongst all the children of his said deceased sister, 
both sons and daughters. 


Elizabeth Kennedy had nine children, all of whom at- 
tained twenty-one. It appeared that she was now a widow, 
and fifty-seven years of age. It was conceded that the de- 
vise of the real estate was void for remoteness. 


hiss word “leaving” be construed literally, that word will be read as 
“having.” 
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Mr. Rolt, Q.C., and Mr. Giffard, for the Plaintiffs, the 
sons of Elizabeth Kennedy; and Mr. Greene, for the 
daughters, who were Defendants in the same interest,—con- 
tended, that, there being a gift of the clear residue of the 
testator’s estate and effects to all the children of Elizabeth, 
under which all such children took a vested interest, the 
gift over in case of the death of Elizabeth without leaving 
any child was contradictory. The Court, therefore, would 
read the word “leaving” as equivalent to “having,” as had 
been done in many similar wills: In ve Thompson's 
Trusts(a), Maitland v. Chalie(b), Casamajor v. Strode(c), 
Ha parte Hooper (d), and Marshall v. Hill(e). 


Mr. Sandys, for the children of Ann Holgate, contended, 
that as to the real estate there was no vested interest in the 
children, consequently there could be no pretence as to that 
part of the testator’s property for applying the rule of con- 
struction contended for by the children of Elizabeth ; and 
as to the personalty, he submitted that the word “leaving” 
must be construed literally. 


Mr. Prendergast for the testator’s daughter Hlizabeth. 


The Vice-CHANCELLOR said, without hearing a reply, 
that the case was clearly one which fell within the rule of 
construction adopted in the authorities that had been re- 
ferred to ; and, that there being a gift of the residue under 
which all the children of Elizabeth had acquired vested in- 
terests, the gift over in case of the death of Elizabeth with- 
out leaving any child was contradictory, if the word “leav- 
ing” were read literally ; and that the word “leaving” must 


(a) 5 De G. & S. 667. (d) 1 Drew. 264. 
(b) Madd. & Gel. 243. (e) 2 Mau. & Selw. 608. 
(c) 8 Jur. 14. 
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be read as equivalent to “having.” There would, there- 
fore, be a declaration as follows :— 


DECLARE that the devise of the real estate to vest at twenty-five is 
void for remoteness. And as to the personal estate, the youngest child 
of the testator’s daughter Elizabeth having attained twenty-one, and it 
appearing that Elizabeth is now fifty-seven years of age, declare that 
the personal estate is now divisible equally among all the children of 
Elizabeth now living, and the personal representatatives of such as 
are deceased, and that such interests are not defeasible in the event 
of the death of Elizabeth without leaving any child or children. 


—> 


“/ 


WHATELEY v. SPOONER. 


SPOON. ER, the testator, by his will in August, 1843, after 
directing his trustees to stand possessed of his residuary 
estate upon trust as to two-fifths for his son Isaac, and as 
to the remaining three-fifths for his daughters Lucy, 
Charlotte, and Frances, equally, devised as follows :—< And 
whereas I have made certain advances to each of my 
children of different sums of money, and may advance 
other sums in my lifetime, now I do hereby direct that all 
and every such sums of money which I have already ad- 
vanced or covenanted to pay, or may hereafter advance or 
covenant to pay, to my said children, or to the trustees of 
their respective marriage settlements, as will appear in a 
statement in my handwriting, shall be brought into hotch- 


ment in my handwriting,” should be brought into hotchpot:—Held, that a subsequent 
unattested statement in testator’s handwriting was admissible in evidence of advances ; 
the Court construing ‘ which” as meaning ‘‘as,” and the clause “as will appear,” &c., as 
mere words of reference, forming no part of the identification of the subject. 


But such unattested document cannot be looked upon as proving that an advance was 
made which was not actually made, nor conversely; and a direction therein, that shares 
so advanced, and which had become depreciated in value, should be estimated at their 
selling price at the time when the estate should be divided, is inadmissible, 


“Sums of money” in a will, held to comprise personal estate generally. 
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pot, and accounted for by each child as part of my estate and 
effects, previous to a division thereof.” 


Amongst the testator’s papers, kept by him in a private 
box, there was found after his death a paper in his hand- 
writing, and signed by him, but not attested, which was 
headed thus :—“ An account of money which I consider as 
advances to my children respectively, and to be reckoned as 
such in reference to the distribution of my property under a 
will made by me, and dated August, 1843.” This paper 
contained an enumeration of several advances therein stated 
to have been made to the testator’s children, the total 
amounts being as follows:—To Lucy, 14251.; to Char- 
lotte, 80001. ; to Isaac, 52641. ; and to Frances, 32261. The 
advances to Charlotte, Isaac, and Frances appeared by the 
account to have consisted in part of canal shares and 
securities. 


The paper concluded as follows :—“'These canal shares 
and securities having been so much depreciated by rail- 
roads, it is my desire, that, in the distribution of my pro- 
perty amongst my children, the value of those shares and 
securities shall be estimated to each child at the selling 
price of such shares and securities at the time when the 
division amongst them takes place under my will. Jsaac 
Spooner. April 7, 1845.” 


The testator died in January, 1849. 


The bill prayed that the rights and interests of the tes- 
tator’s children under the will might be ascertained and 


declared. 


Mr. Rolt, Q.C., and Mr, G. ZL. Russell, for the Plaintiff 
Lucy :— 
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In the division of the testator’s estate the paper writing 
of the 7th of April, 1845, ought to be treated as conclusive. 
evidence of the testator’s intention; and the advances men- 
tioned in that document, and those advances only, ought 
to be brought into hotchpot. The authorities shew that 
a will may refer to extrinsic evidence for the purpose of 
determining the donee or the subject matter of the devise, 
Stubbs v. Sargon (a); where the devise was to the persons 
who should be in copartnership with the testatrix at the 
time of her decease, or to whom she should have disposed 
of her business; and it is immaterial whether such extrin- 
sic evidence is or is not in writing, or whether, if in writing, 
it is or is not attested. 


But if the paper writing in question is not to be treated 
as conclusive evidence of what has, and what has not been 
advanced, it will at least be treated as prima facie evidence 
that the advances therein mentioned to have been made, 
were in fact made. And the Court will direct regard to be 
had to its contents in the inquiry to be made. 


If the paper writing is to be disregarded altogether, still 
all advances which can be shewn by other evidence to have 
been made, must be brought into hotchpot, that being 
clearly the intention of the testator according to the true 
construction of the clause in the will. 4 


Mr. Shapter, for the Defendant Frances, and Mr. Haines, 
for the Defendant Charlotte, were desirous, upon moral 
grounds, that the document should be admitted; but, if ad- 
mitted at all, it should be admitted in toto, and so as to 
carry out the testator’s intention relative to the canal shares 
and securities which had become depreciated in value; and 
to this the Plaintiffs objected. 


(a) 2 Keen, 255 ; 8. C., affirmed on appeal, 3 My. & Cr. 507. 
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Upon legal grounds the document is inadmissible. The 
testator could not by his will reserve to himself a power of 
directing by a subsequent unattested document what sums 
are to be brought into hotchpot. Yet this is what he at- 
tempts to do by the clause in question in the will, the true 
construction of which is this, “ All and every such sums of 
money .... as will appear in a statement in my hand- 
writing.” The latter words are a portion of the identifica- 
tion of the subject and not a mere vicious aidition.y Leal 
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the cases in which effect has been. given to references to, 


ey al AL 
unattested documents, orto the incorporation (0) Lanattested 


documents in wills, the wills in question were made before 
the operation of the late Wills Act, and were restricted to 
personal property. When real property as well as personal 
was included, as in Last v. Twyford (a), an unattested do- 


ple pw ft Le 
A . Lar tem Lc a 
cument was held inoperative as to the former. ee foo 


Then as to Stubbs v. Sargon (b), it depended on an act 
of another person, as well as on an act of the testatrix, 
who should be her devisee, and the decision is not an 
authority that a devise may be made to depend on a future 
act of the testator solely; and although it is true that Lord 
Cottenham’s reasoning would appear to go to that length, 
it is clear that there must be some limitation in this re- 


spect, for the writing of a paper pointing out the name of 


the devisee would be “an act of the testator,’ and to admit 
such a paper, if unattested, would be in direct contraven- 
tion of the recent Wills Act (c). 

Mr. Traill appeared for the trustees of the will. 


Mr. Rolt, Q. C., in reply :— 


The words “all and every such sums of money which I 


(4) 4H. L. C. 517. “(b) 3 My. & Cr.507. (ce) Ll Jarm. Wills, 356. 
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have already advanced,” &c., are to be read “ all and 
every such sums of money-as I have already advanced,” 
&c. And the subsequent words, “as will appear in a state- 
ment in my handwriting,’ are to be read in a paren- 
thesis, and so as not to form a necessary part of the de- 
scription of the sums of money in question. The words 
“as will appear” are used in the sense in which they occur 
in pleadings in Chancery, as dn Englund vy. Downs (a), 
where there was an assignment of all and every the house- 
hold goods, and all other the effects of the assignor, the 
particulars whereof were stated to be more fully set forth 
and expressed im an inventory thereof signed by the as- 
signor and thereunto annexed; and there was m fact no 
inventory so signed or annexed: yet. it was held that the 
deed was not void for want of it, and that the chattels 
might be ascertained by extrinsic evidence. If you may 
refer to the fact of advancement, you may refer to any 
document evidencing that fact; and if you may refer to 
such a document at all, you may refer to it for all purposes. 


The VicE-CHANCELLOR.—Do you contend that the words, 
“sums of money ” comprise the canal shares and securities? 


Mr. Rolt—We do. They comprise every description of 
property forming the subject of an advance. 


The following cases also were cited: Rose v. Cunyng- 
hame(b), Whytall v. Kay (ec), Sanford v. Raikes (d), Haber- 
ghamv. Vincent (e), Johnson v. Ball (f), and Wood v. Row- 
cliffe(q). 


VicE-CHANCELLOR Srr W. Pack Woop:— 


[ have considered this case during the argument, and it 


(a) 2 Beav. 523, 536. (e) 2 Ves. jun., 204; & C, 4 
(b) 12 Ves. 29. ~ Bro. C.C. 353. 
(c) 2 My. & K. 765. (f) 5 De G. &8. 85. 


(d) 1 Mer. 646. (9) 6 Exch. 407. ~ 
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is clear to me that the words, “such sums of money,” occur- 
ring in the clause in question in the will, refer to the clause 
“which I have already advanced,’ &c., the word “which” 
being used instead of “as,” which would have been more 
proper, though “which” is often used in this manner in early 
English writers; and as to the clause “as will appear in a 
statement in my handwriting,” those words are mere words 
of reference, as in the case of reference made to documents 
when produced, in Bills or Answers in Chancery. They do 
not refer back to the word’ “such,” and form no part of 
the identification of the subject; so that the case is brought 
within that of England v. Downs (a). 


A strong reason for this construction is, that the words 
“as will appear in a statement in my handwriting” must 
refer either to a document entirely future-—not commenced 
at the date of the will—or to a document, or running ac- 
count, which the testator might possibly have already com- 
menced, but which he had not completed at the date of 
his will; and, in either case, if I am to look upon the tes- 
tator as having intended the statement to which he refers as 
the sole and conclusive evidence of his intention as to what 
was and what was not to be brought into hotchpot, his omis- 
sion to leave a complete statement—and any accident 
might prevent his leaving a complete statement—of all ad- 
vances would frustrate what was obviously a main intention 
of his will—that intention being manifestly, that all advances 
made to his children before the date of his will, or which 
might be made after that date, should be brought into 
hotchpot. The plain meaning of the testator is, “I intend 
this to be done; and I further mean to leave a document 
which will assist my trustees in carrying my intention into 
effect. I will assist in giving evidence to guide them by 
leaving a writing,’ and the case is clearly like that of 


England v. Downs. 


Then, as to the question, to what extent the paper writ- 
(a) 2 Beav. 523, 536, “ 
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ing in question is to be treated as evidence, it clearly cannot 
be looked upon as conclusively proving that an advance has 
been made which was not actually made; and, on the other 
hand, if it omits to mention any advance which has ac- 
tually been made, that omission ought to be supplied. 


Much less can I admit the direction at the close of the 
document, that the value of the canal shares and securities 
which have been depreciated shall be estimated at the 
selling price at the time when the division takes place. 
Those shares and securities must be brought into hotchpot 
at the value they had at the date when they were respec- 
tively advanced. 


It was argued by Mr. Shapter, that, if I put this con- 
struction upon the will, I must direct the smallest sums 
—every sixpence that was ever given by the testator to 
any of his childrena—to be brought into hotchpot. But that 
result will not follow. The Court has its own habitual 


practice in reference to advancement to guide it in this 
respect; and, in the present case, I have the testator’s 


own words that what is to be brought into hotchpot is, all 
and every such sums of money as he has already “advanced 
or covenanted to pay,” or may thereafter “advance or 
covenant to pay” to his said children, or to the trustees of 
their marriage settlements. 


I shall, therefore, declare that all sums of money, or 
other personal estate, paid or given by the testator to any 
of his children, or to the trustees of their marriage settle- 
ments, by way of advancement, or which he has covenanted 
to pay or give to his children, or to the trustees of their 
marriage settlements, ought to be brought into account in 
There will then be 
an-inquiry accordingly; and as to any personal estate so 
advanced other than money, there will be an inquiry what 


the division of his personal estate. 


was the value of such personal estate at the time when the 
same was advanced. 
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EARP v. LLOYD. 


| certain field or piece of land situate at or near a place called 
|) Oakeswell End, in the parish of Wednesbury, in the county 
of Stafford, and known by the name of “ Oakeswell Piece,’ 
‘with all mines, minerals, ironstone, and other substances in 
{| and under the same; and that,in July, 1856, the Plaintiff had 
j@ received a letter signed by the Defendant Lloyd, on behalf 

| of himself and his co-Defendants, whereby the Defendants 
} gave him notice that they were entitled to and were the 
} owners of all the mines and minerals in and under a cer- 
{f tain piece of land, which they described as “situate in the 
8 parish of Wednesbury, at or near a place called Oakeswell 
| End,” and certain cottages adjoming thereto ; “which said 
i) land and cottages,” the Defendant’s notice proceeded, “ are 
6 now or formerly were called or known by the name of 
i‘ Finch Backs F arm, otherwise Pinch Backs Farm.” The 
i bill then averred that the piece of land referred to in the 
| said notice is the said field or piece of land called Oakeswell 
Piece, but the same was never called or known by the name 
of Finch Backs Farm, otherwise Pinch Backs Farm. The 
4) eighteenth paragraph of the bill contained a charge that all 
| the mines and minerals in and under the Plaintiff’s field 
i called Oakeswell Piece belonged to the Plaintiff absolutely, 
( together with the surface of the said field ; and that, with 
4 reference to a deed of 1699, on which the Defendants 
4 relied as containing a reservation under which they claimed 
| such mines and minerals, the said reservation, if any such 
there were, did not include the mines and minerals under 
that field or any part thereof, but must relate to some other 
land. The bill prayed that the Defendants might be re- 
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Practice— 
Discovery— 
Evidence com- 
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Where the 
issue is, whe- 
ther a piece of 
land called QO, 
is or is not 
identical with 
or part of 
land called 
F., the Plain- 
tiff averring 
the negative 
is entitled to 
production of 
whatever do- 
cuments may 
aid him in es- 
tablishing his 
negative aver- 
ment, not- 
withstanding 
such docu- 
ments may 
also evidence 
the Defend- 
ant’s title. 


Therefore, 
in a case of 
this descrip- 
tion, the De- 
fendant was 
ordered to pro- 
duce all maps, 
plans, and 
terriers, and 
all deeds and 
other docu- 
ments relating 
to the matters 
at issue, but 
with liberty 
to seal up 
such parts of 


the deeds and other documents as did not describe or relate to parcels. 
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1857. enue from working ironstone or coal under the Plain- 
Earr tiff’s land. 
v 
Lioyp. 
ae The Plaintiff having obtained an order for production of 
Statement. 


documents, the Defendants filed an affidavit setting forth a 
list of documents in their possession relating to the matters 
in the bill mentioned, including certain maps, plans, and 
terriers, deeds, and other documents, for which the Defend- 
ants claimed protection, on the ground that they related 
to and shewed or tended to shew their title to the mines 
and minerals in the bill mentioned, and to win and work 
the same; and that none of them in any manner shewed or 
tended to shew that the Plaintiff or any of the persons 
under whom he claimed had now or ever had any estate, 
right, title, or interest in or to the said mines and minerals, 
or any part thereof, or to the truth of any of the matters in 
the bill alleged. 


The Plaintiff then took out a summons, which was now 
adjourned into Court for the production of the documents 


for which the Defendants by their affidavit sought pro- 
tection. 


RE, Mr. Rolt, Q. C., and Mr. Jolliffe, for the Plaintiff, con- 
tended that the documents ought to be produced. The 
question was one of boundary ; and although the documents 
might contain evidence common to both parties, as being 
the evidence of the title of both, the Plaintiff’s right te 
discovery was not to be affected by that circumstance : 
Burrell v. Nicholson(a); and see Vice-Chancellor Wig- 
ram's “ Points in the Law of Discovery,” p. 825. 


Mr. James, Q.C., and Mr. Speed, for the Defendants, re- 
sisted the application. 


(a) 1 My. & Kee. 681. 


CASES IN CHANCERY. 


The Vice-CHANcELLOR.—Has not the Plaintiffa right 
to see the parcels in your deeds having regard to the aver- 
ments in the eighteenth paragraph of his bill? Otherwise 
the swearing is very like swearing to the contents of a do- 
cument. 


Mr. James, Q.C.—Here the Plaintiff’s prima facie title 
is admitted, the Defendants admitting his title to the sur- 
face ; consequently, the whole burthen of proof lies with 
the Defendants, who have to shew that the minerals were 
reserved, and the Plaintiff has no right toa discovery of that 
which relates exclusively to the way in which the Defend- 
ants will make out the issue they have tendered. 


They cited Bolton v. The Corporation of Liverpool (a), 
and Adams v. Fisher (b). 


The Vick-CHANCELLOR.—Burvrell v. Nicholson is an 
authority in favour of the Plaintiffs. There it was a nega- 
tive averment on the Plaintiff’s part. He said, “I am not 
within the boundary;” and the Defendants were ordered to 
produce the rate-books and documents in their possession 
which might establish that averment. 


[The case of The Attorney-General v. Thompson(c) was 
also cited. ] 


A reply was not heard. 


Vicr-CHANCELLOR Sir W. PAGE Woop :— 


The documents in question, so far as they describe or re- 
late to parcels, must be produced. 


(a) 1M. & K. 88. (6) 3 My. & Cr, 546. (c) 7 Hare, 106. 
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The case is this) The bill avers that the Plaintiff is 
seised in fee of a field or piece of land at or near Oakeswell 
End, known by the name of Oakeswell Piece, with the 
mines and other substances in and under the same. It then 
sets out a notice given to the Plaintiff by the Defendant 
Lloyd, that he or his co-Defendants are entitled to all the 
mines and minerals in and under a certain piece of land de- 
scribed in the notice as at or near a place called Oakeswell 
End, and as being now or formerly called or known by the 
name of Finch Backs Farm, otherwise Pinch Backs Farm ; 
and then the bill avers, that the piece of land referred to in 
the notice is the said field or piece of land called “ Oakes- 
well Piece,’ and that the same was never called or known 
by the name of “Finch Backs Farm, otherwise Pinch Backs 
Farm.” 


The whole issue, therefore, between the parties is, whether 
the field or piece of land called “ Oakeswell Piece,’ is or is 
not identical with or part of land now or formerly called or 
known by the name of “Finch Backs Farm,” otherwise 
“ Pinch Backs Farm.” 


That being so, the case comes as near to that of Burrell 
v. Nicholson (a) as can be. There the Bill was for discovery 
in aid of an action to try whether the Plaintiffs house was 
within the parish of St. Margaret, Westminster, and liable 
as such to parochial rates, the Defendants being the parish 
officers and the vestry clerk of St. Margaret's. And the 
Court ordered the production of rate books and other docu- 
ments, although containing evidence of the Defendants’ 
title, upon the ground that the question was one of boun- 
dary, as the documents in question might afford negative 
evidence of the Plaintiff’s title, by shewing that his house 
was not within the parish in question. 


(a) 1 My. & Kee. 680. 


CASES IN - CHANCERY. 


And so in the case of Smith v. Duke of Beaufort(a), where 
the question was, whether the Defendant was bound to pro- 
duce documents tending to prove that a custom or claim to 
dues demanded by him had varied at different periods as 
to the quantity of toll and in other respects, and thereby to 
impeach its legal existence and validity. The defence was 
that the documents were the Defendant’s title-deeds, and 
evidenced his right to the duty in question; but the docu- 
ments were ordered to be produced, upon the ground that 
they did not exclusively evidence the Defendant’s title; 
they shewed the variations in the bill alleged to have taken 
place at different periods in the alleged custom or toll, and 
thereby tended to disprove the Defendant's title (6). 


So here the deeds which evidence the Defendants’ title 
may afford the strongest negative evidence to shew that 
the field or piece of land called “Oakeswell Piece,’ is not 
identical with, or part of, land now or formerly called or 
known by the name of “Finch Backs Farm,” or “ Pinch 
Backs Farm.” 


In fact, the object of this summons is not to have a dis- 
covery of title-deeds, as such, but to have a discovery of 
that which might have been contaimed in maps. Every- 
thing that describes or relates to parcels, everything that 
tends to shew boundary, ought to be produced. 


There must be an order for production of the maps, 
plans, and terriers mentioned in the schedule; and also of 
the deeds and other documents mentioned in the schedule ; 
but with liberty to seal up on affidavit such parts of the 
deeds and other documents as do not describe or relate to 
parcels. 


Ordered accordingly. 


(a) 1 Hare, 507; S. C., affirmed on appeal, 1 Ph. 209. (0) Id. 220. 
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In a suit for 
partition, costs 
of infants, in- 
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COX v. COX. 


Tuts was a suit for partition, in which several of the 
Plaintiffs as well as of the Defendants were infants. 


Upon the cause coming on for further consideration, and 
upon the question of costs, 


Mr. Baggallay, in the absence of Mr. Rolt, Q.C., for the 
Plaintiffs, asked that the costs of the infants, whether Plain- | 
tiffs or Defendants, including as well costs incurred before 
the issuing of the commission as those incurred subse- 
quently thereto, should be charged upon and raised out of 
the shares allotted to them respectively in severalty. Any 
other order would bear unjustly upon the next friend or 
the adult Plaintiffs. 


Mr. W. Pearson, for the infant Defendants, opposed the 
Sie 


The VICE-CHANCELLOR said, that, unless some precedent 
could be cited as an authority, he felt a difficulty in order- 
ing the costs incurred previously to the issuing of the com- 
mission to be charged upon the shares of parties under 
disability. 


The cause stood over for inquiry whether any precedent 
could be found for such an order. 


Jan. 24th. Mr. Baggallay now cited the case of Singleton v. Hop- 
kins (a), in which, in a partition suit, where a lunatic was 
tenant in tail in possession, the share allotted to him in 
severalty was ordered to bear the costs not only of such lu- 
natic, but of other parties interested in that share in re- 
mainder expectant upon the estate tail. 

The VicE-CHANCELLOR thereupon made the order. 
pecs ap pee yn ny 9) dane = (a) 4W. R. 107. 
ee 
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s 
d HIS was a petition for payment out of court of a fund 
paid in by trustees under the Trustee Relief Act. 


It appeared that the trustees had taken copies of the 
affidavits of the parties claiming to be beneficially interested 
in the fund. 


Mr. Cairns, Q. C.,and Mr. Aston, for the Petitioners, con- 
tended that the trustees ought not to be allowed the costs 
of the copies of affidavits so taken by them. 


Mr. Willeock, Q. C., and Mr. Bilton for the Respondents. 


Mr. J. Pearson for the Trustees. 


The Vick-CHANCELLOR said, that on this occasion he 
would not interfere with the discretion of the taxing master ; 
but he wished it to be distinctly understood that in future, 
at least in this branch of the Court, trustees who, having 
paid trust funds into court under the Trustee Relief Act, 
chose to take copies of affidavits of parties claiming to be 
beneficially interested in the fund, would not be allowed the 
costs of the copies of affidavits so taken by them, 
The trustees were mere stakeholders claiming no bene- 
ficial interest, and if such a practice existed, it was high 
time to stop it (a). 


in the matter of O’Hara’s Ton- 
tine, which stands over for the 
present for further evidence. 

K. J. 


(a) Similar observations were 
made by His Honour on the 
preceding day, upon a petition 
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riage, of an 
annuity se- 
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bond to N., 
(the intended 
wife), together 
with arrears 
then due, upon 
trust for her 
Separate use, 
the receipts 
of WV., her ap- 
pointees or 
assigns, to be 
good dis- 
charges for 
the annuity 
and all arrears, 
and all future 
and growing 
payments; and 
after her de- 
cease upon 
trust to pay 
all and sin- 
gular the said 
trust moneys, 
or such of 
them as 
should be 
unpaid or un- 
disposed of 

at the time of 
her decease, (in 
the events 
which hap- 
pened) to her 
children 
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CALVERT v. JOHNSTON. 


A SPECIAL CASE.—By an indenture, dated 1819, and 
by a bond of even date, an annuity of 5501. for the life of 
Nannette Johnston, payable quarterly, with a proportionate 
part thereof up to the day of her decease, was granted by a 
Mr. Drummond and secured to trustees upon trust to pay 
the same to Nannette for her sole and separate use, and as 
to any proportion thereof which should be due and payable 
at the time of her decease, and up to the time of her decease, 


upon trust to pay the same to her executors and admini- 
strators. 


By an indenture, dated 1831, being the settlement made 
in contemplation of the marriage of Nanette with John 
Forster, reciting the indenture of 1819, and that there was 
then in arrear and unpaid in respect of the annuity the sum of 
A75L, it was declared that the said trustees should stand 
possessed of the said annuity, and all arrears then due and 
payable thereon, and all then future or growing payments 
thereof, upon trust, after the solemnisation of the marriage, 
to pay the same from time to time and at all times as and 
when the same should become due and payable, into the 
proper hands of Nanette, for her sole and separate use and 
benefit, and independent of the order, control, or engage- 
ment of Forster, her then intended husband, the receipts of 
Nannette, her appointees or assigns, alone to be good and 
effectual and sufficient discharges for the said annuity, and 
all arrears thereof, and all future and growing payments 


{nominatim), with provisions for their maintenance, education, and advancement. 


Subsequently, the annuity being in arrear to an amount exceeding 3000/., MV. and her 
trustee released the annuity and all arrears and future payments, and in consideration of 
such release the obligor conveyed certain hereditaments to trustees upon trust to sell, 
and out of the proceeds to pay 80002. to N., her executors or administrators, and the 
surplus to himself, N. beinga party to such conveyance. 


eld, that upon N.’s death the 30002. passed to her husband, and was not impressed 
with any trust for the benefit of her children. 
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thereof, or for so much thereof as should therein be acknow- 
ledged or expressed to be received. And from and after 
the decease of Nanmette, as to all such arrears or other 
payments of the said annuity as should be then due and 
payable up to the day or time of her decease upon the 
trusts thereinafter declared concerning the same. Those 
trusts were, to pay all and singular the said trust moneys, 
or such of them as should be unpaid or undisposed of at the 
time of her decease, as she should by will, notwithstanding 
her coverture, appoint; and in default of such appointment, 
upon trust to pay and assign the same to three children of 
Nanette [naming them] as tenants in common, to vest at 
twenty-one or marriage. The deed then contained provi- 
sions for survivorship and for the maintenance, education, 
and advancement of such children. 


In February, 1847, the annuity was in arrear, the arrears 
considerably exceeding 30001. ; and the trustees of the an- 
nuity had obtained judgments against Drummond, which 
remained unsatisfied. Under these circumstances, by an 
indenture dated February, 1847, and made between Davis 
(the surviving trustee of the annuity) of the first part, 
Forster and Nannette his wife, of the second part, and 
Drummond of the third part, reciting that Drummond 
being desirous of having a release and discharge of and from 
the annuity, and all arrears and future payments thereof 
and securities for the same, had requested Forster and 
Nannette his wife, and Davis, to execute such release and 
discharge accordingly, which they had agreed to do on 
Drummond conveying certain fee farm rents and heredita- 
ments mentioned in an indenture of even date (subject to 
a mortgage for $0001.) to Robins and Roper, their heirs 
and assigns, upon the trusts in the indenture of even date 
declared, it was witnessed that Davis, at the request and 
by the direction of Forster and Nannette his wife, and alse 
Forster and Nannette his wife did acquit, release, and for 
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ever discharge Drummond, his heirs, executors, administra- 
tors and assigns, their estates and effects, from the said 
annuity and all arrears and future payments thereof, and 
from the bond and judgments and all other securities for 
payment of the said annuity, arrears, and future payments. 


By the indenture of even date, in pursuance of the said 
agreement and release, the said fee farm rents and here- 
ditaments subject to the mortgage for 30001. were appointed 
and conveyed by Drummond to the use of Robins and 
Roper, their heirs and assigns, upon trust to sell and to 
stand possessed of the moneys to arise from the sale, upon 
trust after satisfying the mortgage debt of 3000/. to pro- 
cure satisfaction to be acknowledged on the respective 
records of all judgments entered up against Drummond, on 
the best terms that could reasonably be obtained; and in 
the next place, to pay to Vanmette, her executors or ad- 
ministrators, the sum of 80001. and the surplus to Drum- 
mond, his executors, administrators, or assigns. 


Namnnette died in 1848, intestate. Forster died in 1850, 
largely indebted. A creditors’ suit was instituted for ad- 
ministration of his estate; and upon the inquiries made 
under the decree in the suit it appeared that his assets, 
even if they included the 80000. directed to be raised by 
the indenture of February, 1847, and the interest due 
thereon, would be insufficient to meet his liabilities. 


The Plaintiff was a creditor of Forster, and he_was also 
the sole legal personal representative as well of Morster as 
of Nanette. The principal Defendants were the children 
of Nannette. 


The question for the opinion of the Court was, who was 
entitled to the 30001. or the moneys to be produced by the 
sale of the fee farm rents representing the same. 


CASES IN CHANCERY. 


Mr. Wilcock, Q. C., and Mr. Giffard, for the Plaintiff, 
contended that the Plaintiff, as the personal representa- 
tive of Forster and his late wife, was entitled to the moneys 
in question, and that the same were applicable to the pay- 
ment of Forster’s debts as part of his estate and assets. 


The settlement did not contain any clause restraining 
alienation; in fact, it was framed in the only mode which 
would enable Vannette to make a valid and effectual alien- 
ation as against her own claims in the event of her surviv- 
ing her husband. A release merely, without consideration, 
would have been effectual to extinguish her right to all 
arrears; and if she could have released without considera- 
tion, it was competent to her to stipulate as she had done 
for a consideration; and upon her so doing, the 3000/. in 
question became her’s absolutely, not impressed with any 
trust. Otherwise the construction of the settlement would 
amount to a restraint on anticipation. 


Even if the 30001. were to be looked upon as the savings 
of her separate estate, the right to that sum passed to her 
husband. 


Mr. Rolt, Q. C., and Mr. Cole, for the Defendants, the 
children of Nannette :— 


The true construction of the settlement is this:—If there 
are arrears, and such arrears are paid to the wife, she can 
receive and spend them. If there are arrears, and such 
arrears are not paid to her, they fall within the trusts for 
the children. It is as if she had said, “As to all such 
sums as shall become due in respect of the annuity and 
shall not be actually paid during my life, they shall belong 
to you.” In that there would have been nothing illegal. 


559 


1857. 
—S>S_—’” 
CALVERT 

Vv 
JOHNSTON. 


—_—— 


Argument. 


560 
1857. 
——— 


CaLVER?T 
” 


JOHNSTON. 


Argument. 


CASES IN CHANCERY. 


The VicE-CHANCELLOR.—I do*not think there would. 
But, by the settlement, the receipts of the wife, “her ap- 
pointees and assigns,” are to be good discharges for the 
annuity and all arrears, and all future and growing 
payments. The annuity, therefore, and arrears, and all 
future and growing payments were payable to the wife, 
her appointees and assigns. Now the trust under which 
you claim is restricted to “such of the said trust moneys as 
shall be unpaid or wndisposed of at the time of her de- 
cease.” 


Mr. Rolt—Then had she at the time of her death dis- 
posed of these arrears? Clearly not, except by substitut- 
ing for them the 3000/. mentioned in the deed of 1847. 
The recitals in that deed contain nothing to indicate an 
intention to vary the trusts which the settlement impressed 
on the arrears in question; and where one fund is substi- 
tuted for another,-in which several parties have successive 
interests, the fund so substituted is not acquired for the 
exclusive benefit of any one of such parties, but is bound 
by all the trusts by which the original fund was affected: 
James v. Dean (a), Giddings v. Giddungs (6). 


But, in truth, it is understating the case to say, that 
what was done by the deeds of 1847 was merely a substi- 
tuting of one fund for another. The real effect of those 
deeds was, to make the fee farm rents a security for so 
much of the arrears as was then due. And the children 
are now entitled to the benefit of that security. 


It is a mistake to say, that the wife had an absolute in- 
terest. She had only a partial and qualified interest, her 
children also taking an interest—an interest, namely, to 
the extent of arrears not paid at the time of her death, 


{a) 11 Ves. 395. (6) 3 Russell, 241. 
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and to that extent there was, in effect, a restraint on anti- 
cipation. 


The case is of the utmost importance to the children, 
who, if the Plaintiff succeeds, will take no part of the 
fund, the whole being required to satisfy the husband’s 
creditors. 


Mr. Bird appeared for the Defendants Robins and 
Roper, the trustees of the fee farm rents. 


The VicE-CHANCELLOR Sir W. Pace Woop (without 
calling for a reply) :— 


This case is, no doubt, one of great importance to the 
children; but upon the face of the deeds it is impossible for 
me to hold, that they are entitled to any part of the fund 
in question. 


The settlement contains a recital, that there was then in 
arrear and unpaid in respect of the annuity a sum of 4751. ; 
and then it declares, that the trustees are to stand possess- 
ed of the said annuity, and all arrears then due and pay- 
able thereon, and all then future or growing payments 
thereof, upon trust to pay the same from time to time as 
and when they shall become due and payable to the wife, 
for her sole and separate use—every sum, therefore, whether 
paid or unpaid, is to be held upon those trusts—and the 
receipts of the wife, her appointees and assigns, are to be 
good discharges — therefore, if any sums should not be 
paid to her, the receipt of her appointees or assigns would 
be good discharges for such sums ; and then the settlement 
proceeds to declare that, from and after the decease of the 
wife, as to all such arrears or other payments of the said 
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annuity as should be then due and payable up to the day 
or time of her decease, they are to be held upon the trusts 
thereinafter declared concerning the same, those trusts be- 
ing “to pay all and singular the trust moneys or sueh of 
them as should be unpaid or undisposed of at the time 
of her decease,” as she should by will appoint, and in de- 
fault of such appointment to the children. 


Mr. Rolt says, that the words “ unpaid or undisposed of” 
are not to have the effect of enlarging the previous trust; 
but by the previous trust, or rather by the receipt clause, 
it appears that the parties to whom the annuity and ar- 
rears were payable were not only Nannette herself, but her 
appointees and assigns. Consequently, by holding these 
arrears to have been effectually disposed of by the deeds of 
1847, I am not at ali enlarging the operation of the pre- 
vious trust. 


It is true that the parties might have anticipated that 
considerable sums would become due and in arrear in re- 
spect of the annuity, and might have stipulated by the set- 
tlement, had they been so disposed, that, as to such sums 
the wife should not have the power of appointing or assign- 
ing them; and had they so stipulated, then, of course, she 
would have been restrained from alienation. But this they 
have not thought fit to do. On the contrary, the settle- 
ment has reserved to the wife a power to appoint and as- 
sign—a power to dispose of the annuity and all arrears and 
all future and growing payments, and the trust under 
which the children claim is restricted to so much as should 
be “unpaid or undisposed of at the time of her decease.” 


The only question, therefore, is, whether she has disposed 
of it. Now as to the 3000/., she could of course dispose of 
that by an assignment to a stranger, as well as by spending 
it herself; and such an assignment would have been per- 
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fectly good: or she might say, as in effect she has said, to 
the parties by whom the annuity was payable, “You owe 
me 3000/., I will give you a receipt for it, and will then 
lend it to you on mortgage.” And such a transaction would 
have been good, not only in form, but in substance. 


Mr. Rolt says, that she never intended that there should 
be any change in the trusts with which the original fund 
was impressed; and he would argue, that the case is like 
that of a mortgage of a wife’s lands, reserving the equity 
of redemption to the husband and his heirs, where the 
Court holds, that the wife or her heirs should redeem, and 
not the heir of the husband, .the equity of redemption go- 
ing according to the right, and not according to the form 
in which it is reserved. But in this case the trustee of the 
annuity joins in the conveyance of 1847, and the wife by 
that deed directs the 30001. to be paid to herself. 


Upon the deeds before me I cannot conclude that the 
lady meant that to be reserved for others which she has 
expressly reserved to herself; and I must therefore declare 
that the Plaintiff is entitled to the 30001. 
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YEM v. EDWARDS. 


JOHN YEM, at the date of his will, was in possession as 
owner of 2 a., 3 7., 31 p. of land, parts of the Forest of 
Dean, in the county of Gloucester, being inclosed encroach- 
ments made from the Forest. 


The law, as it then stood in reference to such encroach- 
ments, was regulated by an Act of Parliament of the 20th ~ 
year of King Charles the Second (a), intituled “ An Act for 
the Increase and Preservation of Timber within the Forest 
of Dean,” by which it was enacted, that, to the end the said 
forest and premises might be perpetually reserved and 
estated in the Crown for public. use, and might not be 
granted or disposed to any private use or benefit. In case 
any person or persons should presume to take, or should 
obtain, any gift, grant, estate, or interest of or in the enclo- 
sures or wastes of the said Forest, every such gift, grant, 
estate, and interest should 7pso facto be null and void, and 
the person or persons so taking or obtaining the same 
should be, and was, and were thereby made and declared 
utterly disabled and incapable to have, hold, or enjoy any 
such gift, grant, estate, or interest. 


Act, were the holders of such encroachments, or the rights of parties claiming in remainder 
expectant upon the determination of their estates. 


Therefore, where it appeared that a party, who was holder and in possession of an en- 


ee gf C7 ~ lotr ar AA 


croachment at the passing of the Act, and, as such, had obtained a conveyance in fee under 
the 8th section, was so in possession under a devise to her for her life only, with remainders 
over :— Held, that she had acquired the fee not only for her own benefit, but also for the 
benefit of those in remainder; and that the latter were entitled to call upon her devisees 
for a conveyance of the fee. ; 


The 12th section of the Act explained. It was intended to provide for disputes between 
parties claiming adversely the legal right (speaking without regard to the Crown’s title) to 
be in possession and treated as holders. It has no reference to the case of parties claim- 
ing as equitably interested, or as entitled in remainder. 


(a) 20 Car. 2, ¢. 3. 
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John Yem, by his will, in 1824, devised the messuage and 
land of which he was so in possession to his wife Benedicta 
for her life, with remainder to the Plaintiffs in fee. He 
died in the same year. 


Tn the year 1831, an Act was passed for ascertaining the 
- boundaries of the Forest and for other purposes (a), under 
which a commission was issued to certain commissioners, 
with authority, amongst other matters, to inquire of the 
_purprestures, encroachments, and trespasses on the soil of 
the Crown within the boundaries of the Forest. 


The commissioners caused plans to be prepared and 
annexed to their second report, dated 1834, in which 
encroachments made before the year 1787 were coloured 
red; those made between 1787 and 1812 were coloured 
blue; and those made since 1812 were coloured yellow. In 
these plans parts of the encroachments of which John Yem 
was in possession in 1824, were coloured blue, and the rest 
were coloured red. Benedicta Yem was named in the 
appendix to the report as the holder of both portions. 


By the Act ] & 2 Vict. c. 42, s. 4, it was enacted, that, as 
regards the encroachments coloured blue in the plans, the 
commissioners for the time being of her Majesty’s Woods 
and Forests, or any two of them, should, on the application 
of the persons respectively claiming to be entitled thereto, 
grant leases of the said several encroachments to the per- 
sons whose names were mentioned in the references to the 
plans annexed to the report as the holders thereof, or the 
persons claiming under them or otherwise; such leases to 
be granted to such persons respectively, and their respec- 
tive heirs and assigns, for the lives of such three persons as 


(a) 1&2 Will. 4, ce. 12. 
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should be named by the respective possessors of such en- 
croachments, and at such rents as the Commissioners of 
Woods and Forests should think fit, not exceeding two 
shillings per acre, which leases might be renewable as the 
commissioners should think fit. 


By the 8th section of the same Act it was enacted, 
that, as regards the encroachments coloured blue or yellow, 
it should be lawful for any person entitled, in the opinion 
of the Commissioners of Woods and Forests, to have a lease 
thereof granted under the Act, at any time within ten 
years from the passing of the Act, to purchase the fee 
simple of such encroachments at a price, not exceeding 
twenty-five years purchase on the rent, which, in the opinion 
of the commissioners, ought to be reserved in any lease 
proposed to be granted ; and thereupon the same encroach- 
ments should be conveyed by any two of such commis- 
sioners to the person entitled to the same, in such manner 
and form as the commissioners should think fit. 


After the passing of the Act L & 2 Vict. c. 42, Benedicta 
Yem obtained from the Commissioners of Woods and 
Forests a conveyance in fee simple of such parts of the 
encroachments, of which her husband was formerly in pos- 
session, as were coloured blue, in consideration of certain 
small payments by her, amounting in the whole to somewhat 
less than 41. 


By her will, in 1856, Benedicta devised all her real es- 
tate to the Defendants Edwards and Cooper. She died 
in the same year. 


The Defendants having brought actions of ejectment 
against the Plaintiffs to recover such parts of the said en- 
croachments as were coloured blue on the plans, the 
Plaintiffs filed their bill for an injunction to stay the pro- 


CASES IN CHANCERY. 


ceedings in ejectment, and praying that the Defendants 
_might be decreed to convey to them, or as they might 
direct, the encroachments comprised in the deeds poll, and 
thereby expressed to be conveyed to Benedicta Yem, and 
to deliver up the deeds relating thereto. 


Mr. Jessel now moved for a decree as prayed by 
the bill. 


He contended that the object of the Act 1 & 2 Vict. 
c. 42, was to give a parliamentary title to all holders of 
encroachments like those in question, upon their complying 
with the provisions of the Act; but it formed no part of the 
scope of the Act to disturb existing equities between such 
holders and third persons. Here the grant in fee simple 
had been obtained by the widow on account of her posses- 
sion as tenant for life under her husband's will; and the 
grant, being a benefit derived from the possession, enured to 
the reversioner, according to the ordinary rule in equity, 
that where trustees, mortgagees, and persons interested 
obtain a renewal of a lease, the new lease is subject to the 
trusts of the old lease: Rawe v. Chichester (a), James v. 
Dean (b), Eyre v. Dolphin (c). 


He cited also Doe v. Morris (d). 


Mr. Rolt, Q. C., and Mr. Southgate for the Defendants, 
contended that they were entitled to the property freed 
from any estates or interests which the testator might have 


attempted to create. 
The 12th section(e) of the Act had provided that any 


(a) Amb. 719. (d) 2 Bing. N. C. 189. 
(6) 11 Ves. 392. (e) Set out below, p. 574. 
(c) 2B. & B. 290, 298, 299. 
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dispute as to the right to a lease or conveyance should be 
referred to the verderers of the forest, that such verderers 
should determine who, in their opinion, were best entitled 
to have such lease or conveyance granted, and that their 
decision should be final. The Plaintiffs ought to have set- 
tled their dispute in that way; and not having done so they 
were now too late, or at any rate this Court had no juris- 
diction. The question was one simply of construction upon 
the words of the Act, and the rule of equity on which the 
Plaintiffs relied was inapplicable. 


Mr. Jessel replied. 


The VicE-CHANCELLOR reserved judgment. 


VICE-CHANCELLOR Sin W. PAGE Woop :— 


The property in the Forest of Dean which is in question 
in this cause, was held by John Yem, the testator, through 
whom the Plaintiffs claim, and had been acquired by him, 
as far as such property could be acquired, by encroachments 
on the forest. It appears that numerous persons had made 
like encroachments, all of which were by an Act passed in 
the time of Charles the Second(a) absolutely voidable, if 
not actually void, if they could be proved to have been 
made since the passing of the Act of Charles the Second. 
These encroachments being very numerous, and the date of 
them probably in many instances uncertain, a commission 
was issued by the Crown to certain commissioners, who made 
their first report in 1832, and their second report in 1834, 
the object of the inquiry being to ascertain what was right 
and proper to be done with reference to the several en- 


(a) 20 Car. 2, ¢. 3. 
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croachments which had been so made, notwithstanding the 
_ statute of Charles the Second. 


The conclusion to which the commissioners came is re- 
cited in the Act of Parliament to which I am about to 
refer, the 1 & 2 Vict. c. 42, and in effect was this: that 
there were certain encroachments which were made of an 
ancient date, and that they were so ancient that there was 
a difficulty, in some cases, in deciding whether they had or 
had not been made before the time of Charles the Second, and 
if they had been made since the time of Charles the Second, 
they had been so long suffered, that, in the opinion of 
the commissioners, it was reasonable that the rights of 
property should be considered as having been acquired 
in that particular class of incroachments; and they describe 
them in a map, and mark them red. All the encroachments 
so coloured red were old encroachments, which had been 
taken in before the year 1787. At that period they stop- 
ped with reference to these old inclosures, and they recom- 
mended to the Crown, as appears by the Act of. Parliament 
which I am now about to refer to, that those particular in- 
closures should be deemed to be the actual property of the 
persons who were the apparent owners of them. As to 
certain other encroachments which had been made between 
the year 1787 and the year 1812, which they designated 
on the map and coloured blue, they were of opinion that 
another course should be taken, namely, that leases for 
lives should be granted “to their present possessors,” upon 
which words I must comment presently, at very low rents, 
and they should have the option within a limited time of 
purchasing these rents for a small payment of so many 
years purchase, amounting to very small payments as re- 
garded the value of the land in question, and thereby if 
they thought fit they might acquire the fee simple in those 
lands. Then as to certain others which are not now in 
question in this cause, coloured yellow, encroachments since 
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1812, they recommended a different course, not giving so 
complete a title as in the other cases. 


I will first look to the report of the commissioners as it 
is recited in the Act of Parliament. I have no doubt in 
my own mind that I am entitled under this recital, and 
under this Act, to look to the whole report of the commis- 
sioners; but I look at it, in the first instance, as contained 
in the Act of Parliament, and I do not think, looking at 
the whole report, that it makes any substantial difference ; 
the only difference being this, that you see by the report 
that the quantities of land were very small—in many cases, 
a few perches only, and in other cases rarely amounting to 
more than an acre or two,—and extremely numerous, so that 
the class of persons to be dealt with were persons having 
very small tenements, and were very many in number. 


The Act of the 1 & 2 Vict. c. 42, recites in the first 
place the Act of Charles the Second, which declares all en- 
croachments ipso facto void. It then recites, that, under 
a certain Act of the 1 & 2 Will 4, c 12, the commis- 
sion to which I have referred had been appointed to in- 
quire into and distinguish the boundaries of the Forest of 
Dean, and of the lands of His then Majesty’s subjects 
within the same, and to inquire of the purprestures, en- 
croachments, and trespasses on the soil of the Crown within 
the boundaries of the forest. Then it proceeds to recite 
that the commissioners had made their inquiries, “and by 
their second report, dated the 1st of May, 1834, and which 
report is stated by them to relate to the boundaries of the 
Forest of Dean, and of the lands of Her Majesty’s subjects 
within the same, and the rights and interests of persons+ 
occupying or claiming to be interested in lands or tene- 
ments within the bounds of the said forest, the origin or 
alleged origin of such rights and interests, and also the 
dates, value, and other particulars of all other purprestures, 
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encroachments, and trespasses in and upon the soil of Her 
Majesty within the said forest, after stating, amongst other 
things in the said report, that the said commissioners had 
confined their attention to encroachments in the said forest 
properly so called, and that they had found it necessary to 
have maps prepared, in which the encroachments described 
as such in a certain map made in the year 1787, in pur- 
suance of the report of certain commissioners, should be 
laid down distinct from those of a more modern date; and 
also stating, that, in the maps so prepared under the direc- 
tion of the said commissioners whose report is in recital, 
(and which maps are annexed to the said report), the old 
encroachments were coloured red, those which were taken 
in between the years 1787 and 1812 blue, and those inclosed 
since the year 1812 yellow; that every facility, by repeated 
notices given generally and individually, had been afforded 
to the several parties in possession of lands coloured blue 
and yellow, to appeal against the colour by which their en- 
croachments were distinguished, and nearly all of them ap- 
peared before the said commissioners in person or by proxy; 
that the few who did not so appear received further notice 
of the day appointed for final adjudication; that all red en- 
croachments were included in one class, because the said 
commissioners could not presume that any of them were in- 
closed before the said Act of the 20th year of king Charles 
the Second ; but, the Crown, having had its attention called 
by the proceedings of the commissioners appointed in 1787, 
as in the report is mentioned, to the existence of these red 
encroachments, and not having taken any effectual steps to 
assert its right, ought not to disturb the possession ; the com- 
missioners by their report, therefore, recommended that the 
lands coloured red in the said plans (amounting to 1510 
acres, 2 roods, and 32 perches, should be declared to be free- 
hold of inheritance, subject, however, to a condition that 
no additional dwelling-houses should be erected thereon 
without the license of the Crown, to be registered in the 
VOL, II. BRE Ue Bis 
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Court of Attachments; and that the lands coloured blue in 
the plans, containing 573 acres and 10 and a half perches, 
should be granted to their present possessors for three lives, 
not renewable except at the pleasure of the Crown; and that 
the said possessors should respectively pay rents varying 
from one shilling to two shillings per acre.” 


The Act then recites, that the commissioners further 
make a recommendation as to the possessors of land coloured 
yellow, who were very few in number—the blue contained 
578 acres, and the yellow only 24 acres, 2 roods, 93 perches; 
and that they mention also certain other lands which they 
have coloured green, and which they recommend should be 
treated in the same way as the red lands there mentioned. 


That being recited in the Act by way of preamble, there 
follows this concluding passage: “And whereas the said 
Second Report of the said Commissioners of Enquiry was 
presented to the Commons House of Parliament in the year 
1835, and was soon afterwards printed by order of the said 
House ; and whereas it is expedient to make provision for 
the carrying into effect the recommendations contained in 
the said Report in manner after mentioned, subject to such 
modifications or alterations as are after contained, and also 
to make provision for preventing any further encroach- 
ments on the wastes of the said forest.” And then the Legis- 
lature proceed to enact what follows. They do not say they 
adopt the entire report as it stands, which might have made 
it doubtful how far any particular value could be attached 
to the opinion of the commissioners in the report, inasmuch 
as they recommend it to be done with certain modifications, 
but they proceed to enact, after certain formal clauses as to 
how the copies of plans are to be open to inspection and to 
be evidence, that all encroachments coloured red and green 
shall be held by the possessors as if the Act of Charles the 
Second had never been passed, and also as if they had been 
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occupied more than sixty years before the passing of this 
Act (a), so as to come within the benefit of the nullum 
tempus Act. The red and green property is treated as 
actual property and subject to all the incidents of property 
which might have accrued to an actual holder. Then, as 
to the encroachments marked blue, the encroachments in 
question in this cause, they enact “that the Commissioners, 
for the time being, of Woods and Forests, shall, upon the 
application of the persons respectively claiming to be entitled 
thereto, grant leases of the said several encroachments to 
the persons whose names are mentioned (in the references 


to the plans annexed to or which accompanied the said 


report) as the holders thereof, or the persons claiming under 
them or otherwise: ’”—(That passage would clearly entitle 
me to look into the report to see who are the persons de- 
scribed as holders, and to see anything that might be stated 
with reference to such holding)—“ such leases to be granted 
to such persons respectively, and their respective heirs or 
assigns, for the lives of such three persons as shall be named 
by the respective possessors of such encroachments or the 
lives and life of the survivors or survivor, at such rents as 


the Commissioners of \Woods and Forests should think pro~ 


per, not exceeding therate of 2s. per acre” (b). The 5th sec- 
tion enacts, that it shall be lawful to renew those leases on 
the dropping of the lives. The 7th section directs cer- 
tain covenants to be inserted in the leases; and then the 
8th enacts, “That, as regards the encroachments coloured 
blue or yellow, it shall be lawful for any person to whom 
any lease thereof may have been granted under this Act, or 
who, in the opinion of the Commissioners of Her Majesty’s 
Woods, Forests, Land Revenues, Works, and Buildings, shall 
be entitled to have a lease thereof granted under this Act, at 
any time within ten years from the passing of this Act, to 
purchase the fee simple of such encroachments at a price 


(a) 1 & 2 Vict. ¢. 42, 9. 3. (b) Id. s. 4. 
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not exceeding twenty-five years’ purchase.” Then there is 
a direction how the moneys ate to be applied. 


The only other section that I think it necessary to notice 
is that which limits the period for applying for leases. The 
10th section enacts, that, if leases are not applied for within 
five years, the holders may be summarily evicted; with a 
provision with respect to any person who shall be under 
twenty-one years of age, or under any other disability at 
the time when the lease ought to be applied for. 


There is a further section to which I was specially re- 
ferred, viz. section 12, by which it is enacted, “that, if any 
dispute shall arise between two or more persons as to their 
right to have a lease or conveyance of any of the aforesaid 
encroachments granted to them in pursuance of this Act, 
then and in case such dispute shall be notified in writing to 
the said Commissioners for the time being of Her Majesty’s 
Woods, Forests, Land Revenues, Works, and Buildings, 
within twelve calendar months from the passing of this Act, 
but not otherwise, it shall and may be lawful for the said 
Commissioners to refer the matter in dispute to the verderers 
of the said forest, to inquire and determine who, in the 
opinion of the said verderers, are best entitled to have such 
lease or conveyance granted ; and the report in writing of 
the said verderers, or any two of them, made to the said 
Commissioners of Her Majesty’s Woods, Forests, Land 
Revenues, Works, and Buildings, shall be conclusive as to 
the right of the parties entitled.” 


The question that arises upon this Act of Parliament is 
of this character: Benedicta Yem, at the time of the 
report of the commissioners, was tenant for life, as far as 
one may treat the interest of the testator in ,the encroach- 
ments occupied by him as being an interest in him—which 
of course it was not until sanctioned by Act of Parliament,— 


CASES IN CHANCERY. 


but he, dealing with it as an interest absolutely vested in 
him, disposes of it by will, and gives it to his wife Benedicta 
for life, with remainder to his sons. Benedicta being named 
as the holder in the report of the commissioners, applied, 
pursuant to the 4th section of the Act, to have a lease for 
three lives; and subsequently applied, under the 8th sec- 
tion of the Act, to purchase the property, and became the 
purchaser for a small sum almost nominal, and a conveyance 
was made to her accordingly. She then made her will, by 
which she purported to dispose of this property to the 
Defendants Edwards and Cooper, who are now bring- 
ing ejectment against the Plaintiffs, who were in pos- 
session at the time of Benedicta’s decease. And the 
question is, how far the Plaintiffs, in consequence of the 
Act 1 & 2 Vict. c. 42, having established a title in their 
father, who at the time of making his will had no title, 
being an encroacher against the Crown, are now entitled to 
rely upon the rule, which was not denied in argument to be 
the recognised rule in this Court, that tenants for life 
acquiring any interest in property in respect of that posses- 
sion which they hold as tenants for life must be taken to 
acquire it for the benefit of themselves during their life, 
and for the benefit of the estate as regards those in re- 
mainder. That rule is indisputable with reference to 
any renewable leases, or the like, and the difficulty arising 
in this case is on the particular frame of the Act of Par- 
liament. 


Looking to the provisions of the Act, it is clear, that, as 
regards the encroachments coloured red, no question of this 
kind could arise, for the Legislature at once and distinctly 
said, that the whole of that land should be dealt with exactly 
as if it had always been fee simple, as if the statute of 
Charles had not existed, and as if possession had been sixty 
years adverse to the Crown. It is clear, therefore, that, in 
dealing with that property, the Legislature had not the 
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least intention of in any way altering rights which might 
have been acquired in it; but, on the contrary, meant to 
confirm them to their fullest extent. 


The question is, what was the intention of the Legislature 
as regards the encroachments coloured blue? And I have 
come to a clear conclusion, that, as regards such encroach- 
ments, the intention of the Legislature was not m any way 
to deal with any equitable interests in a case like the pre- 
sent. It is plain, that the whole import of the Act was to 
take care that persons who had made encroachments since 


" the year 1787 should not be entitled, like those who had 


made earlier encroachments, to the benefits of absolute 
ownership. With the view, probably, of preventing further 
encroachments being made, the Legislature says: “As re- 
gards the later encroachments, it is high time to put a stop 
to them, and we will take care that the parties shall pay 
something, however nominal, which will recognise the right 
of the Crown, and which will be a clear indication that we 
do not intend this course of encroachments to continue, or 
to be sanctioned or ratified. As regards such of these later 
encroachments, therefore, as were made before 1812 (that 
is, more than twenty-five years before the passing of the 
Act), we will ratify and sanction them, but solely on the 
terms of certain payments being made, which shall recog- 
nise the right of the Crown, and indicate the intentions of 
the Legislature on the subject.” 


In any other view of the Act, the difficulty is extreme. 
To assume that the Legislature intended, as it clearly did 
intend, to ratify the species of possession obtained by means 
of encroachments, to recognise and to ratify the rights 
of the parties as rights of property, arid yet to let the bene- 
ficial enjoyment depend upon the mere accident of who 
happened to be in possession of the property, is so 
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unreasonable a construction of the Act, that this Court 


ought not to adopt it. 


For instance, take the case of a mortgage of property of 
this description—which, in truth, was no property at all 
until the Act was passed, the Statute of Charles the Second 
preventing it from being so—suppose the mortgage to have 
been made before the finding of the commissioners as to 
who were the holders, and the mortgagor to be in posses- 
sion at the passing of the Act—Is he, by reason of the 
mere accident of his happening to be the possessor at the 
time of the passing of the Act, to be at liberty, by obtain- 
ing a lease and conveyance under the 4th and 8th sections 
of the Act, to hold the fee simple of the property discharged 
from the mortgage? That, I apprehend, could never be in- 
tended. The words of the Act are: “The holders or those 
claiming under them.” And although it is true, that, if the 
mortgage had been made after the report of the commis- 
sioners, it might possibly be held that the mortgagee could 
come in as one of those claiming under the party named as 
“the holder” by the commissioners, I am supposing the 
case of a mortgage anterior to the finding of the commis- 
sloners as to who were the holders; and it seems to me im- 
possible that the Legislature could have intended, in sucha 
case, to vest the property in the mortgagor entirely free 
from the mortgage. Or again, suppose the mortgagee to 
have been in possession, it is equally impossible to suppose 
that the Legislature contemplated that the mortgagee was 
to hold the property in fee simple discharged from all equity 
of redemption on the part of the proprietor. 


Or, to take the case of a guardian of infants who might 
happen to be in possession of property of this description, 
and to be described, therefore, as the “ holder,” in the report 
of the commissioners.—The Act provides that the grant 
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is to be made to the holder, and he, therefore, would be en- 
titled to a grant of the property in fee simple. But is he, 
by virtue of such a grant, to hold the fee simple of the pro- 
perty for his own benefit, and freed and discharged from all 
the trusts on which he held it for the benefit of the infants? 


None of these cases are provided for by the Act; and it is 
clear, from that circumstance, that the Legislature never 
intended, by the Act, to disturb existing equities, or to do 
more than to give a merely legal title to the party who at 
the time of the passing of the Act might happen to be the 
holder. 


As regards the 12th section of the Act, it is clear, if I 
look merely to the Act itself, and the conclusion is still 
stronger if I refer to the report, that it contemplates, not 
disputes and difficulties like the present, but disputes be- 
tween adverse claimants inter se. Assuming the general 
scope of the Act to have been what I have held it to be, 
viz. that the title of the holders of the encroachments in 
question should be dealt with as a title ratified by the Act, 
and that such ratification should extend back to the 
whole period of the possession, it appears to me, that, by 
the 12th section of the Act, the Legislature intended to 
provide for the case of persons, who, upon the assumption 
that the property was such as could properly be held as 
against the Crown, might have adverse rights as between 
themselves to be the holders of the property. If it was 
property which, but for the statute of Charles the Second, 
would have been the property and in the possession of a 
particular person, and he had been ejected or disturbed in 
his possession, or so treated, that, at the time of the finding 
of the commissioners as to who were the holders, he was 
unlawfully out of possession of the property, in such a case, 
the 12th section provides that the dispute between him and 
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those who are unlawfully in possession of the property 
should be determined by the verderers. But that question 
could not arise between a tenant for life and a tenant in 
remainder. The tenant for life would be the proper person 
to have the grant made to him; and it is clear that questions 
arising between him and those in remainder are not with- 
in the scope of the 12th section of the Act. 


That this was the intention of the Legislature is sufficiently 
plain from the Act itself, but it is yet more manifest from the 
report of the commissioners. I do not think it necessary 
to call in aid the report; but, if it were necessary, there is a 
passage at the end of the second report which clearly 
indicates the view of the Legislature. At the end of their 
second report the commissioners say this :—< Having in- 
serted in the appendix of No. 3 the name of the person only 
who is now found in actual possession of each encroachment, 
without quiring into the title as between him and any 
other person,’ (that clearly shews they were contemplating 
it as property capable of being legally held, as if the Act of 
Charles the Second were out of the question, for of course 
there could be no “ title,” assuming that by the operation of 
that Act the possession was simply wrongful,) “and taking 
into consideration the difficulty to which such inquiry be- 
tween party and party is liable by the operation of the 
statute 20 Car. 2, c. 3, we think that a clause should be 
framed to relieve parties from this difficulty, and to enable 
them to try their respective rights by action within a short 
limited period from the passing of the Act.” 


It is manifest that what the Commissioners mean is this: 
—<“Tf the Crown accedes to our view, and allows the parties 
who are in possession of the land marked blue to acquire 
a title in fee simple, we say we have not inquired into the 
question whether any person so in possession were lawfully 
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in possession as between him and other persons,—‘ lawfully,’ 
that is, assuming their acquired title to be ‘lawful,—but 
we think that any person has a right to try that description 
of case, and that the Legislature, when it is converting the 
title of the possessor into a legal title, ought to provide the 
means for finally determining in such a case what are the 
legal rights.” But that cannot apply as between trustee and 
cestui que trust, or between tenant for life and those in 
remainder. And it is obvious, that, to cases of the latter 
description, the Act has no reference. 


There is some analogy to this case in a class of cases 
which have been occasionally before the Court, and of 
which I remember one before Vice-Chancellor Wigram (a), 
where there was a trustee and cestui que trust of charity 
land, and the title was bad for want of enrolment of the 
deeds. There the Court would not allow the Statute of 
Mortmain to be set up between trustee and cestui que trust; 
but said, it would deal with such parties as if, as between 
them, the land had been lawfully held. That is exactly 
how, I think, the commissioners intended to deal with these 
encroachments. They say, “with regard to the rights of 
the Crown, they must be asserted in this particular 
manner. With regard to the individuals in possession of 
encroachments, we think they will have rights also when the 
Crown shall have once chosen to recognise them. They will 
then have rights inter se, which ought to be provided for.” 
The Legislature provides them with the means of trying 
those adverse rights within a short period and by a cheap 
form of proceeding. But the Legislature never intended to 
deal with anything more than the legal title as between all 
parties. It left all equities to be administered after the 
legal title had been acquired. 


(a) Attorney-General v. Ward, 6 Hare, 477, 483, 484. A 
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I think, therefore, that I am bound to hold, that, upon 
payment to the Defendants by the Plaintiffs of the small 
sums paid by Benedicta Yem, the Plaintiffs are entitled to 
the relief prayed by the bill. Interest will not be payable, 
because it was her duty to keep down the interest during 
her life. 


I do not think it is a case for costs. It is a question of 
some nicety. The Defendants brought their actions with a 
reasonable colour of title. 


Mr. Jessel would not press for costs. 


REsTRAIN actions in ejectment. And, on payment by Plaintiffs to 
Defendants of the small sums paid by Benedicta Yem tothe Com- 
missioners for the purchase of the fee simple, Decree Defendants 
to convey the pieces of land coloured blue to Plaintiffs, or as they 
shall direct. 
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This decree was affirmed on appeal by the Lords Justices, who LordsJustices 


dismissed the appeal with costs. 


DELFE v. DELAMOTTE. 


Tuts was a motion for an injunction restraining the 
Defendants from printing, publishing, and selling any copies 
or copy of a third or any subsequent edition of the Plain- 
tiff’s book, called “The Practice of Photography.” 


The Plaintiff had established his title at law, and it was 


N oes 
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The 28rd sec- 


tion of the Copyright Act (5 & 6 Vict. c. 45) does not give to the registered 
proprietor of a copyright in any book a right in this Court to more than the usual account 
of the net profits of all copies of the book. He has no right in this Court to an account 


of the gross proceeds. 
To recover the pirated copies, he must procced at law 
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now arranged that the motion should be considered as a 


motion for decree. 


The prayer of the bill was for an injunction as above, and 
that the Defendants might be decreed to account for and 
pay to the Plaintiff all sums of money received by them from 
the sales of any copies of the said 3rd edition, or otherwise 
all such gains and profits as had accrued or been received 
by the Defendants, by the printing, publishing, and sale of 
the said 8rd edition; and to deliver up all copies of that 
edition remaining unsold. 


Mr. Rolt, Q. C., and Mr. Welford, for the Plaintiff. 


The Plaintiff having established his title at law, the only 
question now raised by the Defendants is, whether the 
Plaintiff is entitled to be paid all sums received by the De- 
fendants from the sale of the Plaintifi’s work, or only the 
profits which they have made by such sale, 


The 23rd section of the Copyright Act (5 & 6 Vict. c. 45), 
entitles the Plaintiff to the gross receipts. By that sec- 
tion of the Act it is enacted, “that all copies of any book 
wherein there shall be copyright,- and of which entry shall 
have been made in the registry book, and which shall have 
been unlawfully printed or imported without the consent of 
the registered proprietor of such copyright in writing under 
his hand first obtained, shall be deemed to be the property 
of the proprietor of such copyright and who shall be regis- 
tered as such; and such registered proprietor shall, after 
demand thereof in writing, be entitled to sue for and 
recover the same or damages for the detention thereof, in 
an action of detinue, from any party who shall detain the 
same, or to sue for and recover damages for the conversion 
thereof in an action of trover.” This section makes the 
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|) books the property of the author for all purposes. The 


Defendants must deliver up all the unsold copies, and are 
not entitled to any allowance in respect of them; and as to 
those sold, they cannot be in a better position from the fact 
of sale, but the proceeds must be considered as arising from 
the sale of the Plaintiff’s property. The Plaintiff, therefore, 
is entitled to the whole of such proceeds. 


Mr. Cracknall for the Defendants.—The question is quite 
new. Under the former Acts, and according to the course 
of the Court independent of this Act, the Plaintiff is enti- 
tled, as in partnership cases, to the net profits only, after 
making to the Defendants all just allowances: Welly v. 
Hooper (a), Colburn v. Simms (6). The claim of the Plain- 
tiff is founded entirely on the statute, independent of which 
the Plaintiff has no right to the Defendants’ books: 
Colburn v. Simms (c). The Court will leave the Plaintiff to 
his remedy at law, the section being in the nature of a 
penalty, and will not assist him to establish an inequitable 
demand. In many cases, as in suits for tithes, the Court 
compels a Plaintiff to wave his statutory penal rights as a 
condition for relief. 


Besides, the Plaintiff is barred by time under the 26th 
section of this Act, which provides, that all actions, suits, 
bills, indictments, or informations for any offence that shall 
be committed against the Act, shall be brought, sued, and 
commenced within twelve calendar months next after such 
offence committed, or else the same shall be void and of none 
effect. This is a “suit,” so far as regards what is now con- 
tended for by the Plaintiff, given only by and depending on 
this Act, for “an offence committed against this Act;” and 
the printing having taken place more than twelve calendar 
months ago, an action would be too late; and this Court, 


therefore, will not give relief. 


(a) 1 Y. & Coll. C. C, 197. (6) 2 Hare, 543. (c) Ib. 
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The Vicr-CHANCELLOR (to Mr. Rolt, without hearing 
further the defence).—I do not ‘see why, sitting here as a 
Judge in equity, I should give you more than an account 
of profits. If you want more your remedy is at law. 


Mr. Rolt, Q. C., in reply —The 23rd section, on which we 
rely, speaks of “suits,” and clearly contemplates proceedings 
in this Court, and this Court is bound to exercise its juris- 
diction under the Act. The Act makes the books them- 
selves the property of the Plaintiff. 


VIcE-CHANCELLOR Sir W. PAGE Woop :— 


This is not a question of right of property. The question 
as to right of property is decided in favour of the Plaintiff, 
and the decree will give him an account and payment of 
net profits. But if the Plaintiff wants more than that, his 
remedy, if he has not lost it by lapse of time, is at law. 


I observe, that the old form of the order for delivery up 
of the pirated copies of a book ran thus—“ that the Defend- 
ant deliver up such copies to be destroyed,’—so that the 
Plaintiff would have no benefit from such an order. 


Decree perpetual injunction as prayed. Order Defendants to 
deliver to the Plaintiff all copies of the Third Edition of the Plain- 
tiffs Book in the pleadings mentioned. The Defendants offering to 
pay 252. to the Plaintiff in full of all claims for profit upon the sale 
of the said edition, if the Plaintiff accepts such offer—Order De- 
fendants to pay the same accordingly; but if the Plaintiff does not 
accept such offer, then order the usual accounts to be taken of the 
gains and profits received by the Defendants from the Third Edition 
of the Plaintiffs book. 
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HALL v. MAY. 


JAM ES DOBB, by his will, devised real estate to Joseph 
Hall and two other persons, their heirs and assigns, for ever, 
upon trust that they and the survivors and survivor of them, 


| | his heirs and assigns, did and should, at such time or times 
# as they should think most advisable, make sale and abso- 


lutely dispose of the same, and should sign and give a re- 
ceipt or receipts for the purchase money, which receipt 
or receipts should effectually discharge such purchaser or 
purchasers from seeing to the application of the purchase 


@ money. The will contained a power for the trustees or the 


survivor of them to appoint new trustees, in the usual form. 


Joseph Hall survived his co-trustees, and afterwards, by 


' his will and a codicil thereto, gave all estates vested in him 


as a trustee, to John Hall and James Hall, their heirs and 
assigns. 


After his death, John Hall and James Hall contracted 
with the Defendant for a sale of the premises. 


The purchaser objected to the title in Chambers, submit- 
ting that the vendors had not been duly constituted trustees 
under the will of James Dobb, and could not sell and give 
a discharge for the purchase money. 


The question being now adjourned into Court, 


Mr. Amphlett, for the Plaintiffs, contended that the Plain- 
tiffs were competent to sell and give a discharge for the pur- 
chase money. The trust created by the will of James Dobb 
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Devise upon 
trust that the 
trustees and 
the survivors 
and survivor 
of them, his 
heirs and as- 
signs, should, 
at such time 
as they should 
think most ad- 
visable, sell, 
and give re- 
ceipts, which 
should be 
good dis- 
charges ; with 
a power for 
the trustees 
or the sur- 
vivor to ap- 
point new 
trustees, in 
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form. The 
surviving 
trustee de- 
vised his 
trust estates. 
Held, that 
his devisees 
could make a 
good title; and 
semble, the 
word “as- 
signs” would 
have been suf- 
ficient for this 
purpose, with- 
out the power 
to appoint new 
trustees. 


Cooke v. Crawford (13 Sim. 91), Titley v. Wolstenholme (7 Beay. 405” and other authorities 


on this subject discussed. 
The doctrine of Cooke v. Crawford will not be extended. 
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was to be exercised by the “heirs and assigns” of the sur- 
viving trustee; and the case, therefore, was within the autho- 
rity of Titley v. Wolstenholme (a). 


Mr. C. Hall, for the Defendant, insisted that Joseph Hall 
had no power to appoint new trustees by his will. The 
Plaintiffs, therefore, had not been duly constituted trustees 
of the will of James Dobb, and, consequently, had no power 
to sell: Cooke v. Crawford (b). 


Ockleston v. Heap (c), showed that the existence of the 
word “assigns” in the original trust did not affect the 
question. 


Mr. Amphlett replied. 


[In addition to the cases referred to in the judgment, 
Macdonald v. Walker (d)'and the cases there collected, and 
Saloway v. Strawbridge (e), were also cited.] 


The V1icE-CHANCELLOR reserved judgment. 


VICE-CHANCELLOR Sir W. Pace Woon, after reading 
the trust for sale contained in the will, and observing that 
the will contained also a power to appoint new trustees, in 
the usual form, proceeded as follows:— 


The question is, whether, under a will like the present, a 
title can be made by the devisees of the surviving trustee. 


The principal case cited on the part of the purchaser was 
that of Cooke v. Crawford(b). On the part of the vendor, 
that of Titley v. Wolstenholme (a), was relied on; and look- 
ing through the various authorities to which I have been 


(a) Z Beav. H62S- —(d) 14 Beav. 556. 
(b) 13 Sim. 91. (e-) 1K. & J. 371. 
(ce) 1 De G. & Sm. 640. 
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referred, I do not find any that carries Cooke v. Crawford 


further than that case went, or which disapproves of Titley _ 


v. Wolstenholme; and, it appears to me, that, both on prin- 
ciple and authority, the point is one so clear that the pur- 
chaser is not entitled to say any doubt exists upon it. 


Cooke v. Crawford, as Vice-Chancellor Parker pointed 
out in Welson v. Bennett(a), was decided on this principle, 


a that, where the trust is to be executed by the trustee and 


his heirs, the testator does not intend the trust to be sepa- 
rated from the estate; and of course if you were to allow an 
assign to execute the trust where the testator has not said 
that an assign is to execute it, you are brought into this 
difficulty, that either the heir is to execute the trust, and 
then the assign is to convey, or else you allow the assign to 
do that which the testator has said the heir alone shall do. 


Whether that was the opinion before Cooke v. Crawford 
it is not material to inquire. It was, however, so far settled, 
that nobody could be compelled to take a title, where, there 
being a trust to be performed by the original trustee or 
his heirs, the title had to be made through the assigns of 
such trustee. 


In none of the cases in which Titley v. Wolstenholme has 
been mentioned, do I see any mark of disapprobation of 
that decision. The cases have been different from Titley v. 
Wolstenholme, and in every case but one the word “assigns” 
was not mentioned. That was Ockleston v. Heap (b), 
before Vice-Chancellor Knight Bruce. There the circum- 
stances were peculiar. The surviving, or rather the sole 
trustee, had devised the trust estates to two persons ; and the 
bill was filed by parties beneficially interested in the trust 
property for the appointment of new trustees of the instru- 
ment by which the trust was created, and which contained 


(a) 5 De G. & Sm. 475. (6) 1 De G. & Sm. 640. 
VOL. IIL. QQ K. J, 
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no power for that purpose. One of the devisees objected to 
being removed, and Titley v. Wolstenholme was cited to 
shew that he was duly appointed a trustee. Vice-Chan- 
cellor Knight Bruce said, “What I should have done if 
Titley v. Wolstenholme had come before me I need not say, 
nor am I sure :” and he acquiesced in the view of those who 
desired to have new trustees in a case so circumstanced, 
where a devisee of a surviving or sole trustee insisted on 
acting in opposition to the wishes.of his cestui que trusts. 


In the case of Mortimer v. Ireland (a), I find Lord 
Cottenham taking notice of the decision in Titley v. Wols- 
tenholme. Mortimer v. Ireland was the common case of 
Cooke v. Crawford, a limitation to trustees, without men- 
tioning assigns. Lord Cottenham takes the distinction, 
and he says, “The argument” (that the assigns could 
execute the trust) “amounts to this, that the executor of a 
trustee is of right a trustee—whether the property be real 
or personal is no matter. Suppose a man appoints a trustee 
of real and personal estate simpliciter, and nothing more, 
this cannot make his representative a trustee. The case 
before the Master of the Rolls,” meaning Titley v. Wolsten- 
holme, “was quite different, for there the Court proceeded 
on the intention manifested, that the trust should be per- 
formed by the assigns of the survivor.” Lord Cottenham 
there recognises and does not intimate any doubt of that 
case ; nor can I conceive any principle, where a person has 
said that his trustees or the survivor of them, his heirs and 
assigns, should perform the trust, on which this Court is to 
say that the devisees of the survivor shall not perform the 
trust. 


The argument used in Titley v. Wolstenholme, and which 
was the only rational argument, was, if the surviving trustee 
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may assign by will, how can you say he is not to assign by 
an act inter vivos? And would it be right that the 
trustee should so assign and constitute a new trustee by 
such an assignment? In the case before me, I think the 
difficulty does not arise. It did arise in Titley v. Wolsten- 
holme, where there was no power for the trustees or the 
survivor to appoint new trustees; and there the point was 
pressed on the Master of the Rolls, and it seems not unrea- 
sonably ; but the Master of the Rolls said, that the reasons 
which forbade a surviving trustee making an assign- 
ment inter vivos, did not apply to an assignment by will, 
for it could not be assumed that the author of the trust 
placed any personal confidence in the heir of the survivor. 
And certainly it may well and reasonably be held, in a case 
like this, where the testator has expressly used the word 
“assigns,” that, although a trustee cannot part with his 
trust by act inter vivos, still when the trust must depart 
from him by reason of death, he is at liberty by his will to 
make an assign to carry into effect that trust as well as to 
leave it to the heir. As the Master of the Rolls said, it is 
absurd to suppose that there is personal confidence in an 
heir who may be a lunatic, an infant, a bankrupt, or any 
number of married women. To suppose that the testator 
reposes confidence in that very uncertain personage, which 
he would be unwilling to repose in a person selected by 
the will of his last surviving trustee, would be irrational. 


Where, as here, there is a power for the original trus- 
tees, or the survivor of them, to appoint new trustees, the 
case is much stronger. There is no compulsion on the 
surviving trustee to appoint by act inter vivos ; and in case 
he does not, the only mode in which he can transmit that 
trust which the testator has said shall be performed by the 
heirs or assigns of the survivor, if he wishes not to leave it 
to the uncertainty of who may be his heir, is, to do that 
which the testator has said in so many words may be 
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done and to make his assign by his last will He cannot 
do it in the mode pointed out by the testator, because he 


on 
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chooses to retain the trust up to his death, but he can ~ 
say that after his death the trust shall devolve in a given _ 


course. 


There is great reason to believe that the safety of 
many titles depends on not extending the doctrine of Cooke 
v. Crawford. Certainly I am not inclined to extend it in 
any way beyond the necessity of the case. No such neces- 
sity exists here. The case of Titley v. Wolstenholme has 
been recognised by many Judges without dispute; and it 
appears to me a perfectly good title can be made by the 
devisees of the surviving trustee. 


Mr. Amphlett—The purchaser will pay the costs of this — 


summons, 


The V1cE-CHANCELLOR.— Yes, I suppose he ought to do 
so, as Lord Eldon said, “to make his title sure.” 
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‘ F 5 ene Mortmain— 
queathing certain sums for specific charities and other pur- 9 Geo. 2, c. 36 
: : — Will— Deed 
poses, gave his residuary personal estate to four persons, ~ (onstruction 
~ -Costs. 


The circumstance that trustees of a charity to which money is bequeathed may consis- 
tently with their trust apply the fund in a manner which would be illegal under stat. 9 
Geo. 2, c. 36, is not, of itself, sufficient ground for withholding the fund. The question 
is whether they must so apply it. 


If the Court sees that the trust can be duly performed without necessarily applying any 
part of the fund in an illegal manner, it will declare the trustees entitled, but with a fur- 
ther declaration in the case supposed above, to prevent the illegal application. With these 
declarations the Court will hand over the fund to the trustees. 


_ Bequest to four persons upon trust, to pay the same to the treasurers of a charitable 
society. By an earlier deed the object of the society was declared to be to promul- 
gate the Gospel by (inter alia) “opening and supporting Sunday-schools, by the erection 
or providing of places for religious worship, and by such other means as to the society 
should seem meet,” , 


Held, that the bequest was good within the stat. 9 Geo. 2, c. 36, inasmuch as the 
deed recited that lands had been already purchased with the money of the society, 
and notwithstanding the deed contained a further recital that other lands might 
thereafter be conveyed for the purposes of the society ; for the erections might be on 
the lands then already held in mortmain. But, having regard to the latter recital, 
Declared, that the application of any part of the fund towards the purchasing of addi- 
tional land by the charity would be illegal. 

The preceding bequest was followed by a codicil, by which, in case any part or parts of 
testator’s personal estate previously settled or bequeathed by him to charitable uses should 
by any statute or law then in being be considered not to have their full operation for the 
intents and purposes for which he had designed them, the testator bequeathed all such 
monies to the same four persons as joint tenants, free from any trust or condition whatever, 
expressed or implied.—Held, that, even if the bequest in the will had been void under the 
statute, the bequest in the codici] would have been valid ; and that notwithstanding the 
survivor, by his counsel at the bar, professed that, having regard to the contents of the 
will and codicil, he should feel bound to hand over the fund to the charity. 

In such a case it is impossible for the Court tointend any trust, unless it can convert the 
legatees into trustees, by proof of some communication between them and the testator, 
importing that he intended a trust, which they, in effect undertook, and by which, there- 
fore, their consciences would be bound ;—Semoble. F 

Lord Northington’s decision in the Attorney-General v. Tyndall, (2 Eden, 207) thata gift 
over for charitable uses, in the event of a previous gift being void under the statute, 
must be taken as in fraud of the law, and intended to intimidate the heir or next of kin, 
and prevent their disputing the charity, arid therefore void— Disapprored. 

Lord Northington’s other proposition in the same case, to the effect that the building on 
| land already held in mortmain, inasmuch as it improves the estate, and renders it more 
i valuable, is a transgression of the statute 9 Geo. 2, c. 36, bas been overruled by a series of 
| subsequent decisions, 
further observations on that case, aud observations on the Attorney-General v. Bowles, 
| (8 Atk. 806). 

In a deed like the above, the Court would read the trust as a trust to promulgate, &c., 
by all or any of the means there specified. 

In charity cases, where no improper point is raised on behalf of the next of kin, they 
are entitled to their costs as between solicitor and client. 
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named Wilson, Green, James, and Long, upon trust to sell 
and convert into money and to stand possessed of the 
moneys to arise therefrom, upon trust, after payment of his 
debts, funeral and testamentary expenses, and the legacies 
and an annuity given by his will, to pay over the residue of 
the trust moneys unto the treasurer for the time being of 
the society or institution called, “The Village Itinerancy, 
or Evangelical Association for the Propagation of the 
Gospel,” therein more particularly described, such residue 
to be appropriated for the pious and benevolent uses and 
purposes of that Association. 


By a codicil, dated the 13th of February, 1833, the tes- 
tator, after reciting that he had, by his will and by other 
methods, settled and disposed of some parts of his personal 
estate to charitable uses, declared that in case any part or 
parts of the same should by any statute or law then in 
being be considered not to have their full operation for the 
intents and purposes for which he had designed them, then 
and in such case he gave and bequeathed all such moneys, 
property, personal estate, and effects unto the said Wilson, 
Green, James, and Long, their executors, administrators, 
and assigns, absolutely and for ever, free from any trust or 
condition whatever, expressed or implied. 


By a subsequent deed, dated the 16th of February in the 
same year, the testator attempted to dispose of a sum of 
2001. Long Annuities, since converted into 81. per cent. 
Consols, which, with the accumulations, were now standing 
in the names of the Plaintiffs, for certain charitable uses, 
for the benefit of Surrey Chapel. But the deed, not 
having been enrolled or executed as required by the stat. 
9 Geo. 2, c. 36, and for other reasons, was void. 


After the date of this deed, the testator made two other 
codicils to his will, which amounted in the opinion of the 
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Court to a republication of his will, and died in April, 
1833. Wilson died in 1835, James and Long in 1845. 

It appeared that the constitution, nature, and object of 
the society called “The Village Itinerancy,” were declared 
by a deed enrolled and dated 1811, by which, after reciting 
that various sums of money had been given and bequeathed 
by divers persons to and for the purposes of the society, and 
that divers freehold and leasehold estates had been pur- 
chased or acquired by and with the moneys of and belong- 
ing to the society, and that divers other sums of money 
might thereafter be given and bequeathed to or for the 
purposes of the society, and divers estates and other pro- 
perties might also be thereafter conveyed and assigned to 
and for the purposes of the society; and that, for ren- 
dering effectual the donations, bequests, and conveyances 
which had then already been given, bequeathed, and made 
to and for the purposes of the society, and also for guiding 
and explaining the objects of future donations, bequests, 
and conveyances which had then already been given, be- 
queathed, and made to and for the purposes of the society, 
and also for guiding and explaining the objects of future 
donations, bequests, and conveyances to and for the pur- 
poses of the society, and that no doubt or litigation might 
arise with respect to the existence, objects, members, or 
officers of the society, it had been thought expedient to 
explain and declare the name, objects, and fundamental 
regulations of the society, to the intent that the moneys which 
had been or which might be given and bequeathed, and the 
freehold and leasehold estates and other properties which 
had been or might thereafter be acquired by and conveyed 
or assured to and for the purposes of the society, might not 
be unrecovered, unappropriated, nor misapplied. It was 
declared, First, That the name and title by which the 
society should thereafter be"called should be that of “The 
Village Itinerancy, or Evangelical Association for the Pro- 
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pagation of the Gospel” Secondly, That the object of the 
society had been and should be to promulgate the Gospel 
of our Lord and Saviour Jesus Christ as set forth in the 
doctrinal articles of the Church of England and in the book 
called “The Shorter Catechism of the Assembly of Divines 
who met at Westminster,’ according to the meaning then 
ascribed to the doctrinal articles and to the said catechism 
by Calvinists; and that such promulgation should be effected 
by opening and supporting Sunday-schools, by distributing 
bibles and religious books, by educating persons for the 


ministry of the word of God, by itinerant preaching, by the 


erection or providing of places for religious worship, and 
by such other suitable means as to the society or committee 
thereof, to be appointed as thereinafter mentioned, should 
from time to time seem meet. 


The bill prayed for a declaration as to the rights and 
interests of all parties in the funds standing in the names 
of the Plaintiffs, and for directions in what manner and for 
what purposes the same ought to be applied. 


Mr. Daniel, Q. ©., and Mr. Hardy, for the Plaintiffs, 
stated the points which would be raised, and submitted to _ 
act as the Court should direct. 


Mr. Willeock, Q. ©, and Mr. Giffard, for the Defendant 
Green, the survivor of the four persons named in the will 
and codicil, was desirous to state, that, in case the Court 
should hold the trusts in the will for the “ Village Itiner- 
ancy” to be bad in whole or in part, and that he was 
entitled under the codicil to the whole or any part of the 
fund in question, “free from any trust or condition” as 
there expressed, he should feel bound, having regard to 
the contents of the will and codicil, to hand it over to the 
treasurer of the “ Village Itinerancy.” 
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It might be material to add, that the principle of the 
decision of the Master of the Rolls in Trye v. The Cor- 
poration of Gloucester (a), was reversed a few days ago by 
the House of Lords, in overruling Philpott v. St. George’s 
Hospital (b). 


Mr. Giffard, for the trustees of Surrey Chapel, men- 
tioned in the deed of February, 1833, admitted that he 
could not set up any claim under that instrument. 


Mr. Osborne, for the trustees of the “ Village Itinerancy” 
Society, contended, that, it being admitted that the deed of 
February, 1833, was void under the statute, the fund in 
) question passed under the bequest in the will of the tes- 
4 tator’s residuary personal estate, and was now subject to the 
4 trusts declared of that residuary estate in favour of the 
“Village Itinerancy.” 


If some of the objects of that institution, as declared by 
the deed of 1811, were objectionable as transgressing the 
law of mortmain, several of those objects were free from all 
objection. The Court would therefore uphold the bequest, 
} leaving it to the trustees to select the latter. He cited 
Y Crafton v. Frith(c), The Mayor of Faversham v. 
Ryder (d), TheyChurch Building Society v. Barlow (e), 
Johnstonv.Swann, (f) andTryev. The Corporation of Glou- 
cester (g); also, Grimmett v. Grummett (h), which, though 
formerly disputed, had been recently followed by the Lord 
Chancellor in The University of London v. Yarrow (t). 


Mr. Rolt, Q. C., and Mr. Kenyon, for the next of kin, 


(a) 14 Beay. 173, 196. (ce) 3D. M. G. 120. 

| (6) Dom. Proc. 24 July, 1857. (f) 3 Mad. 457. 

| S.C., reported inthe Court below, (g) Ubi supra. 

@ 25 Law Jour. N.S., Ch 33. (h) 1 Amb. 212. 

| (c) 20 Law Jour. N.S. Ch. 198. (¢) 26 Law Jour. N.S, Ch. 430, 
(d) 18 Beay. 318. 
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contended, that, having regard to the objects of the “ Village 
Itinerancy,” as declared by the deed of 1811, the bequest 
in the will to the treasurer of that society was void under | 
the stat. 9 Geo. 2,c. 36. The objects of that deed were 
connected by the conjunctive “and,” not by the disjunctive 
” The trustees, therefore, had no power of selection, 
but must apply an aliquot part of every legacy to each of 
those objects, and some of those objects were manifestly 
bad, e. g. “the opening and supporting Sunday-schools,” and 
“the erection or providing of places for religious worship.” 


The VicE-CHANCELLOR.—The deed recites that the 
society has already “divers freehold and leasehold estates,” 
might they not build schools and places of worship upon 
the ground so already held by them in mortmain? 


Mr. Rolt, Q. C.—But they may spend part of the fund in 
buying more ground for such erections. The deed of 1811 
plainly contemplates that additional land will “thereafter 
be acquired by and conveyed or assured to and for the pur- 
poses of the society.” 


The VicE-CHANCELLOR.—There is no express trust for 
purchasing additional land. And although such an appli- 
cation of the funds would not be inconsistent with the trusts 
of the deed, there is no necessity for their so applying them 
—there is merely a possibility of their doing so. It will be 
a very serious matter to many charities if your contention be 
correct, because many charities can purchase land; and if 
you leave them money, they may lay it out in that way. Half 
the London hospitals are not incorporated. 


Mr. Rolt, Q. C—“The question is,” as V. C. Kindersley 
said in Longstaff v. Rennison (a), “ whether it would be a 
due execution of the trust to buy land.” 


(a) 1 Drew. 28, 33. 
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The V1icE-CHANCELLOR.—I should respectfully have so 
far differed from that observation of the Vice-Chancellor as 
to say “ The question is, whether it would be the due execu- 
tion of the trust to buy land.” 


Mr. Rolt, Q. C—The will must be read as if it recited 
the trusts of the deed of 1811 in extenso, and as if the 
bequest of this residue were to the four trustees or to 
| the treasurer of the society, to be held upon the trusts of 
the deed as so recited; then two of these objects being, as 
we submit they are, clearly bad, either the whole bequest is 
void, the amount to be apportioned to the remaining 
objects depending on the amount intended to be apportioned 
to those two objects, or, at any rate, the proportional 
parts intended for the latter must belong to the next 
of kin. 


It was contended, that, whatever is not well given to the 
charity under the residuary bequest contained in the will, 
passed by the codicil to the Defendant Green, and the three 
deceased persons there named. But that we dispute : 


First, because, according to the true construction of the 
codicil, the bequest to those persons refers, not to the 
bequest of the general residuary estate to the “ Village 
Itinerancy,” but to certain specific bequests and donations, 
of which there were many, made by the testator in favour 
of other charities. 


Secondly, because, even if we are wrong in that construc- 
tion, a bequest such as is contained in this codicil, following 
after a previous gift, which, as to a part at least, is void by 
the law of mortmain, is a fraud upon that law—being in- 
tended to intimidate the next of kin, and prevent their op- 
posing the charity, and therefore void: per Lord Northing- 
ton in the Attorney-General v. Tyndall (a). 


(a) 2 Eden, 207, 214. 
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The VicE-CHANCELLOR.—There the bequest over was 
upon trust “to lay out the money to such charitable uses as 
near to the testator’s intention as could be, and the laws 
would permit.” Can you apply that,—assuming it to be 
law at the present day,—to a case where the bequest is ex- 
pressly “free from any trust or condition whatever, ex- 
pressed or implied ?” 


Mr. Kenyon.—It is so expressed, but it is obvious that 
there was a trust implied, and that the four persons named 
were intended to do what the survivor, by his counsel at the 
bar, now professes he feels bound to do, if the Court holds 
him entitled, namely, to give the whole to the charity; for 
here the bequest in the codicil is to the very same indivi- 
duals who in the will are made trustees for the charity ; and 
that bequest is to them as joint tenants, and not as tenants 
in common—negativing therefore all notion of their taking 
for their own benefit. 


They cited also Hdwards v. Hall(a), and Dunn v. Bow- 
nas (b). Russell v. Jackson(e) and Tee v. Ferris(d) were 


_also referred to. 


Mr. W. D. Lewis, for another Defendant, took no part in 
the argument. 


The Vick-CHANCELLOR.—I have a strong impression that 
the able argument I have heard in opposition to the charity 
has been addressed to me on behalf of persons who have 
no interest in disputing the claims of the charity. How- 
ever, I shall look at the authorities cited, and more parti- 
cularly at the very strong decision of Lord Northington(e) 
before giving judgment. 


Judgment reserved. 


(a) 6 D. M. G. 74, 86, 87. (d@) 2K. & J. 357, 367. 
(6) 1K. & J. 596. (e) Attorney-General v. Tyndall, 
(c) 10 Hare, 212, 2 Eden, 207. 
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VicE-CHANCELLOR Sir W. Pace Woop, after stating 
the facts of the case, proceeded as follows :— 
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principally,—I may say entirely,—by the next of kin of the 
testator; and I expressed at the hearing that the only points 
upon which I reserved judgment, had been raised on behalf 
of persons who had no interest in the question, since it ap- 
| peared to me, that, if the property in question was not well 
} given by the will to the “ Village Itinerancy Society,” there 
was a clear and distinct gift of it by the codicil of February 
to the four gentlemen there named; the effect of that 
codicil being to pass it to them as joint tenants, free from 
* any trust or condition whatever. 


It was argued on the part of the next of kin, that the 


% codicil was to be construed as applying, not to the be- 


quest of the general residuary estate to the “ Village Itine- 
rancy,” but to certain specific bequests for charitable uses, 
and that there was no intention on the part of the testator 
to pass by the codicil what in the will he had described 
as “the residue of his trust moneys.” I cannot so con- 
strue the codicil. The testator by that codicil recites that 
he has by his will and other methods settled and disposed 
of some parts of his personal estate to charitable uses, and 
4, then he declares that in case any part or parts of the same 
should by any statute or law then in being be considered 
not to have their full operation for the intents and pur- 
poses for which he had designed them, then he gave and 
bequeathed all such money, property, personal estate and 
effects to the four gentlemen there named. Now, although 
there is in the will a general gift of the residuary estate, 
the gift in question is by no means a gift of the whole estate, 
because the testator had given considerable parts to other 
| charities; and the gift in question, although given by the 


Judgment. 
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will as residue, if not well given to the charitable uses for 


which it is therein expressed to be given, appears to me to 
be clearly given over by the codicil to the parties named. 


But then Mr. Kenyon cited a case of the Attorney Ge- 
neral v. Tyndall(a), in which Lord Northington, amongst 
other propositions which he there determined, expressed his 
opinion that where there was a bequest which was void un- 
der the statute, and that bequest was followed by a direction 
that in case the testator’s intention could not by law take 
effect, the trustees should lay out the money to such chari- 
table uses as near to the testator’s intention as the law 
would permit, the gift over was void, as being in fraud of 
the mortmain law, and intended to intimidate the heir and 
next of kin, and to prevent their opposing the charity (0). 


Now, in the Attorney-General v. Tyndall, three propo- 
sitions were determined by Lord Northington : one in op- 
position to the view taken by Lord Hardwicke in the At- 
torney-General v. Bowles(c). And as to this, Lord North- 
ington’s decision has been since affirmed by the current of 
authorities in opposition to Lord Hardwicke. The two 
other propositions have not met with approbation. 


As regards the first, Lord Hardwicke had held in the 
Attorney-General v. Bowles, that a gift for the purpose of 
erecting a hospital, building a school, or the like, might be 
supported, provided land could be found for the erection, 
although the will were silent on that subject. Lord North- 
ington, on the contrary, held that it could not be presumed 
that the testator intended his trustees to go about begging 
for land, as he described it; and that the trust must be ta- 
ken in its full sense, and as if the testator had expressed it 
to be his intention that the trustees should purchase land 


(a) 2 Eden, 207. - (6) Id. 214, 
(c) 3 Atk. 806 ; S. C,,2 Ves. sen. 547. 
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| upon which the building should be erected. This view 
of Lord Northington’s has been affirmed by subsequent 
decisions. 


The propositions in which he has not met with approba- 
tion are, first, that the building on land already held in 
mortmain, inasmuch as it improves the estate, and renders 
it more valuable, is a transgression of the statute—a doc- 
trine that has been repeatedly overruled in a series of sub- 
sequent decisions. And secondly, the proposition relied 
on by Mr. Kenyon, that a gift over for charitable uses, not 
void by the law of mortmain, in the event of the previous 
gift being void by that law, must be taken as intended in 
terrorem, and be held a fraud upon the mortmain law. 


As regards the last of these propositions, I find no deci- 
sion in which it has been followed; but I do find a decision 
of Sir John Leach which is directly contrary. It is in the 
case of De Themmines v. De Bonneval(a), which was de- 
cided after great consideration, although, singularly enough, 
the Attorney-General v. Tyndall does not appear to have 
been referred to in the argument. There, the Plaintiff, who 
was a foreigner, or at least a person not naturalised at the 
time, caused a sum of stock to be transferred into the 
names of King and three others; and a deed was then ex- 
ecuted, by which they declared that they should hold the 
stock upon trust to pay the dividends to the Plaintiff for 
life, and after his death to apply them to certain uses which 
our law deems superstitious; and the deed then contained 
an express proviso, that, if the trusts there mentioned, or 
any of them, should by any court, of law or equity be ad- 


“i judged to be void, or incapable of being performed or car- 


ried into effect, the trustees should stand possessed of the 
stock upon trust for the executors or administrators of the 
Plaintiff. On the first hearing Sir John Leach said, that 


(a) 5 Russ. 288. 
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such a proviso was open to the question, whether it was not 
in fraud of the law that money given to superstitious uses 
belongs to the king, to be applied to other charitable pur- 
poses not superstitious. And although he could give no 
opinion upon the point, he must hear the Attorney-Gene- 
val upon it. The cause stood over accordingly for the 
Attorney-General to be made a party on a subsequent day. 
Mr. Wray was heard for the Crown, and eventually Sir 
John Leach held, that the limitation over was a valid limit- 
ation, and decreed a retransfer of the stock to the Plaintift. 


Among the numerous cases on this branch of the law, I 
do not find any which has carried the law further in refer- 
ence to such a gift over; but there are many cases in refer- 
ence to the law of perpetuity, where there are limitations 
over, in the event of previous limitations being found to 
operate in fraud of any rule of law, and where it has never 
occurred to any one, so far as I am aware, to argue that the 
limitation over is void as being in fraud of the law, or in- 
tended merely in terrorem to prevent the party who might 
otherwise claim from disputing the previous gift. 


In this case, however, De Themmines v. De Bonneval is 
an authority directly in poit ; and it is clear to me, that, 
whatever my view may be upon the further point, the next 
of kin can take no interest; and that, even if the property 
be not well given to the “Village Itinerancy,” it is well 
given by the codicil to the four persons there named. 


T do not attach any weight to the circumstance that the 
four persons to whom the bequest is made by the codicil 
are the same persons as those who by the will are made 
trustees for the charity. That bequest is expressed by the 
codicil to be made to them “free from any trust or condi- 
tion whatever, expressed or implied ;” and that being so, it 
is impossible for this Court to intend any trust, unless it 
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ean convert the legatees into trustees, by proof of some 
communication between them and the testator, importing 
that the testator intended a trust, which they in effect un- 
dertook, and by which, therefore, their consciences would 
be bound. Here no such case is attempted to be made; 
and if I were to hold this to be a trust, it would follow, that, 
in every case where a legacy is given to A., evidence would 
be admissible to shew that it was intended to be in trust 
‘} for B., notwithstanding it is expressed to be given to A. free 
i from any trust or condition whatever. 


Of course, I am not adverting to a case like Russell v. 
Jackson(a), where the testator had communicated his in- 
} tentions to one of two devisees, who promised that they 
A should be carried into effect. And the Vice-Chancellor 
§ held, that this affected the other devisee, since he thought 
§ it clear that the devise would not have been made to the 
a latter, but for the promise given by the former that the in- 
9 tentions of the testator should be carried into effect (6). 


I now come to the main point to be decided, namely, 
¥ whether the property in question passes by the codicil, or 
lj whether it is well given by the will. The will purports to 
/f, give it to the Treasurers for the time being of the Society 
4 or Institution called “The Village Itinerancy or Evangeli- 
, cal Association for the Propagation of the Gospel.” Now 
| the rules of that society are these: ; 


[His Honour stated them from the deed of 1811, and read 


 Construing that deed first by itself, there can be no doubt 
9 that it is not incumbent upon the trustees to apply any 


i (a) 10 Hare, 212. (6) Vide Yee v. Ferris, 2K. & J. 367. 
a VOL, IIL, RR icp: 
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jects specified in the deed. They are at liberty to select 
any one or more of those objects. For instance, if a legacy 
of 10002. be given them they may apply the whole, if they 
think fit, in distributing Bibles and religious books, or they 
may apply the whole in building upon land already held by 
them in mortmain. No doubt, the deed does not prevent 
them from applying a part or even the whole of it in pur- 
chasing other land, and that is the point on which the diffi- 
culty in this case has arisen. But the deed does not require 
them to apply any portion of it in purchasing additional land. 
So far as the deed is concerned, they have the option of ap- 
plying the whole to any one or more of the legitimate ob- 
jects specified in the deed. I cannot hold, that, whenever 
any property comes to their hands upon the trusts of this 


‘deed, they are bound to apply it in aliquot parts to each 


of the objects which the deed specifies. 


That being so, suppose the testator had introduced the 
contents of the deed into his will ;—that he had recited, as 
the deed does, that the charity had such and such funds ; 
that it had already divers freehold and leasehold lands, 
and might acquire more; and that its object was the 
promulgation of the gospel by all (which I hold to be “by 
all or any one or more”) of the means specified in the 
deed ; and having so recited the deed in his will, suppose 
the testator had then bequeathed the property in question 
to the trustees of the charity upon the trusts declared in 
that deed,—putting it in that way,—and it was in that way 
that it was argued by those who disputed the title of the 
charity,—it appears to me that I have a case before me, 
that of The Attorney-General v. Parsons (a), which would 
exactly meet the case in question, and which shews that I 
should be at liberty to hand over this fund to the trustees 
of the charity, without any violation of the Statute of 
Mortmain. 


(a) 8 Ves. 186. 
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The case of Sorresby v. Hollins (a) and that of Grimmett 
v. Grimmett (b), before Lord Hardwicke, establish that, 
where there is a discretion given to trustees to apply a 
bequest in the alternative, either in a way which is legi- 
timate, or in a way which would be illegitimate under the 
statute, the Court will uphold the bequest, inasmuch as it 
may be applied legitimately. But it occurred to me, during 
the argument, that there was a difficulty in this respect, 
that, by handing over the fund to the trustees, the Court 
would part with its control: that, te call upon the Court 
to hand it over to the trustees was very different from 
calling upon the Court to execute the trusts; since, in the 
latter case, the Court would take care to execute such trusts 
only as were legitimate. However, The Attorney-General 
v. Parsons (c) meets that very case. 


There, Edward Tawney, by an indenture of bargain and 
sale, dated the 17th of January, 1797, duly executed accord- 
ing to the statute and enrolled, conveyed to the mayor, 
bailiffs, and commonalty of the city of Oxford, certain 
freehold property for the purpose of erecting almshouses. 
Having done that, he by his will gave to the mayor, bailiffs, 
and commonalty and their successors, for ever, 45001. stock 
in the 31. per cent. Consolidated Bank Annuities, upon 
trust to pay the interest and dividends thereof from time to 
time as the same should become due, for ever, in manner 
thereinafter mentioned: 201. a year each, by equal half- 
yearly payments, to three poor men and three poor women. 
of the city of Oxford ; and, from and after payment thereof, 
in trust to pay, lay out, and expend, as occasion should 
require, the residue of such yearly interest and dividends, 
at such times and in such manner as the trustees therein- 
after named should direct, in rebuilding, repairing, altering, 
or adding to and improving the messuages or tenements, 


(a) 9 Mod. 221. (@) 1 Amb, 212. (c) 8 Ves. 186. 
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ground, and appurtenances conveyed by him the testator 
unto the mayor and bailiffs. , 


Now, it is obvious, that, if that clause be read as Lord 
Eldon held it must be read, so as to authorise the adding, 
not only to messuages or tenements on ground which 
the testator had already effectually given in mortmain by 
the deed, but also to that ground itself, you have then a 
trust similar to that now before me, as regards the possi- 
bility that these trustees may apply the whole or a part of 
any particular legacy in purchasing fresh land, which would 
be illegal The objection was pressed upon Lord Eldon by 
Sir Charles (then Mr.) Wetherell, who claimed against the 
charity. He said, one question was, whether, under the 
words “adding to,” the testator did not intend that the 
trustees should, if they thought fit, purchase land for the 
charity; and then, one object being illegal, whether the 

ated. He admits that Sorresby v. 

Holling satsialiea that the expression being in the alter- 
ne part of the trust; but he disputes 

the authority of Gris immett v. Grimmett ; and then he cites 
Chapman v. Brown (a), where, there being a trust by will 
for building or purchasing a chapel, (which was a bad be- 
quest under the siatute,) and if any overplus, then for such 
charitable uses as the executors should think proper, (which, 
taken alone, would have been a legitimate object), Sir W. 
Grant, M. R., held the whole to be void, for the two trusts 
were inseparable. the overplus depending on how much the 
executors would have employed in building a chapel; and 


whole were not viti 


native would save = 


upon that question any inquiry would be vague and in- 
definite to a degree almost ridiculous; and it being so un- 
certain what the residue would have been, he held the trust 
as to that void for uncertainty. 


But Lord Eldon deals with that argument in this 


(a) 6 Ves. 404, 
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way:—After disapproving of The Attorney-General v. 
Tyndall, so far as that case determined that a bequest 
of money for building on land already held in mort- 
main was void, and approving of it so far as it deter- 
mined that a bequest to erect a charitable foundation 
imports that land is to be bought, unless the will manifests 
a purpose that it is to be otherwise procured, he says this: 
“Therefore, declare that the legacy of 45001. is good so far 
as the payment of 201. a year each to three poor men and 
three poor women according to the will; also so far as the 
surplus is directed by the'will to be applied in rebuilding, 
repairing, altering, or improving the messuages or tene- 
ments, grounds, and appurtenances, and so far as the 
additions directed by the will shall be made upon the land 
conveyed by the testator for the better residence of such 
poor men and women: but that it is bad, so far as any 
additions are to be made to the ground by acquiring other 
land.” Nothing more is said upon that, but it is manifest 
that the fund was handed over with that declaration to the 
trustees. There is no direction to apportion, nor would it 
have been possible to apportion, how much of the fund 
would be applied to one purpose, and how much to the 
other. 


I intend to follow that precedent, and I shall declare 
that the bequest to this charity is good, coupling that de- 
claration with a further declaration that the application of 
any part of the fund in question towards the purchasing of 
any additional land by the charity would be an illegal 
application of the bequest. 


Mr. Kenyon.—I understand it is conceded that the 
next of kin will have their costs as between solicitor and 


client. 


The Vice-CHANCELLOR.—That depends upon the charity. 
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1857. Mr. Kenyon.—It has been decided, that, in charity cases, 
CaRTER where no improper point is raised on behalf of the next of 


Gant: kin, they are entitled to the costs as between solicitor and 


dam, client. The authority is Gaffney v. Hevey (a). 


Judgment. 
The Vice-CHANCELLOR.—I am glad it is so. I was not 
aware of it. 
(a) 1 Dr. & Walsh, 25. 

se SS 
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July 20th. . BROOKE y, GARRQD. 

yf Linen . aS be bey Afrncy OZ 


Vendor and JTENRY GARROD, and his brother Mallows Garrod, 


Purchaser— : ae ‘ : 
Pre-enption being seised of certain real estate as tenants In common 
—Laches— 


Will. in fee, subject to a mortgage debt which they had both 
joe ee contracted in 1846, Henry, by his will, in 1856, directed 


es - his trustees to offer all his real estate to his brother 
oepreemption Mallows, if he should be hving at the time of his decease, 


an aa at the price or sum of 25001., to be paid to the trustees, 


sum, provided and to be by them applied as therein mentioned. And 
he signified 


fo eee eae such payment of the said sum of 25001. by the said 
ithi : : 
month of the Mallows as aforesaid, then he directed his trustees to 


testator’s s ; ; S58 ; 2 
death his op-  CODvey the premises to Mallows, his heirs and assigns; but 


oD to Bee in case the said Mallows should not be living at the time 
chase, an 


paid the 

purchase-money within a further period of two months, duly signified his option to the 
trustees, and applied to their solicitor for an abstract of title. The solicitor acknow- 
ledged this application, and promised to take an early opportunity of seeing his clients 
thereon. But no abstract was furnished ; and, hearing nothing further, the donee of the 
right of pre-emption allowed the two months to expire without paying his purchase 
money, or taking any further step in the matter. 


Held, that, under the circumstances, and according to the true construction of the 
will, the trustees were not under any obligation to furnish an abstract; and the pur- 
chase money not having been paid within the two months, the right of pre-emption was 
lost, the rule being that such a right must be strictly complied with. 


Semble, that, even if the trustees had been under any such obligation, still the donee of 
the right, having allowed the stipulated period to expire without taking any further step, 
could not, as against the parties beneficially interested in the proceeds of the sale, insist on 
the trustees’ Jaches as giving him a right to an extension of time for completing his purchase. 


But semble, that, had there been fraud on the part of the trustees, or possibly such laches 
on their part as the Court could consider to have been the sole cause of the donee of the 


right of pre-emption not complying modo et forma with the conditions imposed by the 
will, the latter might have been entitled to relief. 
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of his decease, or should not, within one calendar month 
after that event, signify to the said trustees his intention to 
accept or take the said hereditaments and premises at the 
price or sum aforesaid, or should not, at the expiration of 
two calendar months from the time of signifying such his 
intention, pay the said sum of 25001. to the said trustees 
as aforesaid, then the testator directed his trustees to sell 
the premises by public auction or private contract as 
in his will mentioned, And the testator directed his 
trustees to stand possessed of the moneys to arise from 
such sale, or in the event of Mallows electing to accept 
and take the premises at the price or sum aforesaid, then 
to stand possessed of the said sum of 25001., upon certain 
trusts, for the benefit of his brother William and his sisters, 


The testator died on the 11th of October, 1856. 


On the 29th of October, 1856, Mallows, through his so- 
licitor, signified to the trustees of the will his intention to 
become the purchaser of the property for 25001. 


On the 1st of November his solicitor wrote to the solici- 
tor of the trustees requesting to be furnished with the ne- 
cessary abstracts of title, as early as possible, that the mat- 
ter might be carried through in accordance with the trusts 
of the will. . To his letter, which is set out in extenso in the 
judgment, the solicitor of the trustees replied, “I beg to 
acknowledge the receipt of your favour, and will take an 
early opportunity of seeing my clients thereon.” 


Nothing further passed between the parties until the 
14th of January, no abstract of title was furnished on the 
part of the trustees, nor was the purchase money paid, or 
any conveyance tendered on the part of Mallows. 


Subsequently to the 14th of January, 1857, a correspon- 
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3857. dence took place between the solicitors, from which the 
Breoxe «Court inferred that the object of Mallows in requesting an 
Ganson, abstract of title was to reserve to himself an option, in case 

A ° 


— he found a flaw in the title, to withdraw the notice in whick 
Statement. 


he had signified his intention to purchase the property. 


The principal question in the cause was, whether Mal- 
lows was still at liberty to avail himself of the option given 
him by the will of purchasing the property for 25001. ; o¥ 
whether, the purchase money not having been paid or ten- 
dered by him within the period prescribed by the will, the 
estate ought not now to be sold by auction by the trustees. 


Argument. Mr. Cairns, Q.C., and Mr. Pitman, for the Plaintiffs 
a the trustees. 


Mr. Osborne, and Mr. Hastings, for the Defendant Mal- 
lows, contended that he was still at liberty to avail himself 
of the option given him by the will of purchasing the pro- 
perty for 2500/7. It was true, that, where a right of pre- 
emption is given by a will, the conditions upon which that 
right is given must be complied with, so far as depends 
upon the purchaser (a) ; but here the purchaser had signi- 
fied his tention to purchase long before the expiration of 
the period prescribed by the will, and would have com- 
pleted his contract and paid his purchase money, had he 
been furnished with the’requisite abstracts of title. Those 
abstracts were necessary to enable his solicitor to prepare 
the conveyance. The trustees, by their solicitor, promised in 
effect to furnish them, or at any rate induced him to expect 
them till the two months had elapsed. Such dilatory con- 
duct and laches on the part of the trustees ought not to 
affect the rights of the intended purchaser: Gaskell v. 
Harman (b). 


(a) Sugden’s Vendors and Purchasers, p. 205, 11th edit. 
(6) 11 Ves. 507. 
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Dawson v. Dawson(a), which would be cited contra, was 
distinguishable. There the son to whom the right of pre- 
emption was given had the deeds in his own hands, and 
there was nothing to be done by any person but himself in 
order to comply with the conditions in question. Besides, 
in that case, it was a mere parol agreement. Here Mal- 
lows Garrod’s undertaking to purchase at 25001. was in 
writing, and one which the trustees could enforce under the 
Statute of Frauds. 


He cited also Pyke v. Northwood (b), Pegg v. Wis- 
den (c), and The Earl of Radnor v. Shafto (d). 


Mr. Dart, for William Garrod and his sisters, contend- 
ed, that, the 25001, not having been paid or tendered by 
Mallows Garrod within the period prescribed by the will, 
the estate ought now to be sold by auction by the trustees. 
He relied upon the rule, that, where a right of pre-emption 
is given by will it must be exercised modo et forma accord- 
ing to the terms of the gift; that, where a given time is 
limited, that condition must be strictly observed: Barrell v. 
Sabine (e), and that it is for the party claiming’ the privilege 
to shew that he has paid his purchase money within the 
stipulated period, Davis v. Thomas(f)—a rule recognised 
in Pegg v. Wisden, cited contra, although there, upon 
special grounds, the Master of the Rolls held, that time 
was not essential. 


He contended also, that, for reasons mentioned below in 
the judgment, the trustees were under no obligation to fur- 
nish Mallows with any abstract of title; and that, even if 
they were under any such obligation, their omission to fur- 
nish an abstract did not amount to such laches as to entitle 


(a) 8 Sim. 346. (d) 11 Ves. 448. 
(6) 1 Beav. 152. (e) 1 Vern. 269. 
(c) 16 Id. 239. (f) 1 Russ. & My. 506. 
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1857.  Mallows as against third persons to an extension of time 
BROOKE for payment of his purchase money, citing, on this point, 


CE 
Garrov. Dawson v. Dawson(a). 


Argument, 


He cited also Master v. Willoughby (b), and Smith v. 
Pawson (c). 


Mr. Osborne replied. 


Judgment. VICE-CHANCELLOR Sirk W. Pace Woop :— 


I may take this to be a trust with a double aspect, of 
this description: a trust to convey the property to Mallows 
Garrod at the price or sum of 25001, provided that he do, 
within one calendar month after the testator’s death, signify 
his intention to take it at that price, and that he do, within 
two calendar months after signifying that intention, pay 
the sum of 25001. to the trustees; and if he does not do 
both, then the trustees are to hold the property upon trust 
to sell generally. 


On the one hand, therefore, if Mallows, within a month 
from the testator’s death, signified his intention to purchase 
the property, and paid the stipulated sum within two 
months from the time when he so signified his intention, 
the trustees had no option as against him, but were bound 
to execute the conveyance. On the other hand, if both 
conditions were not complied with by Mallows, the trustees 
had no option as against the other parties interested under 
the will, but were bound to sell by auction. 


This right of pre-emption was a privilege given to 
Mallows, and, being so, the conditions were conditions with 
which he was obliged to comply strictly. The case is 


(a) 8 Sim. 346. (6) 1 Bro. P. C. 125, fol. edit. 
(c) 25 Law Times, 40, 
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somewhat analogous to a case between vendor and pur- 
chaser where time is made of the essence of the contract, 
and the parties have not by their dealings waived their 
rights as to time being of the essence of the contract. 


Had there been anything in the shape of fraud on the 
part of the trustees, or had there been such a degree of 
laches on their part as to induce the Court to say that such 
laches were the sole cause of Mallows not complying modo 
et forma with the conditions imposed by the testator,—a 
more difficult case as regards those who take subject to the 
conditions not being complied with—it is possible, to say 
the least of it, that the Court might have given Mallows 
some relief in that respect. 


But the case on the evidence is this: —Mallows indicated 
his intention to become the purchaser of the property on 
the 29th of October, 1856,—very early after the testator’s 
death, which took place on the 16th,—so that he was 
clearly within time so far as regarded the first of the two 
conditions. Having done this, it became his duty, by the 
29th of December, to pay the purchase-money; and had he 
so done, then, on such payment being made by him, it 
would have become the duty of the trustees to execute the 
conveyance to him of the property. 


His next step is a singular one, and not very indicative 
of an intention of fairly completing the purchase. It ap- 
pears that he had been co-owner with his brother, the 
testator, of the property in question, and had concurred 
with him in mortgaging the property. Lither, therefore, 
the abstract of title to the property must have been left 
with them,—in which case it would be in Mallows’ pos- 
session as much as in his brother Henry’s, or it must have 
been in the possession of the mortgagees. That being the 
case, his solicitor, after he had duly given notice of Mallows’ 
intention to become the purchaser, on the Ist of November, 
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1856, writes this letter to the solicitor of the trustees: —* I. 
did not know until to-day that you were concerned for 
the executors herein. My client, Mr. M. Garrod, wrote to 
me on the 28th ult., requesting me to give notice to his 
late brother’s executors, that he would accept the estate 
at the price it was directed to be offered to him, and 
to-day he has called with a copy of his brother’s will, and 
placed the matter in my hands.” Here, therefore, I have 
Mallows Garrod clearly aware of all the conditions which 
it was necessary for him to observe, in order to become the 
purchaser of the property at the price mentioned in the 
will. He has a copy of the will, and leaves it with his 
solicitor. His solicitor continues, “I presume there will be 
no difficulty in carrying out the testator’s directions, as Mr. 
M. Garrod, through me, has signified his intention to take 
the estate at the price fixed thereon by his brother, and 
I have informed the executors thereof. I will thank you, 
therefore, to send me the necessary abstracts of title as 
early as possible, that the matter may be carried through in 
accordance with the testator’s will.” 


That is a somewhat singular application on the part of 
Mallows, he having already an entire abstract of title down 
to the mortgage of 1846; and although there was a possi- 
bility that the testator might have made some mortgage 
since that date, so that, in that view, it might not be an 
unreasonable request, still, from the subsequent corre- 
spondence, I rather collect that the object of Mallows 
in making it was to reserve to himself an option, in case 
he found a flaw in the title, to fly off and withdraw from 
the notice he had given signifying his intention to 
purchase. 


Now, such an option as that is a right which I do not 
think the testator intended to offer him. He intended 
to offer him the option of purchasing, “ Aye or no,—will 
you take it at the price I name? And if you agree to take 


CASES IN CHANCERY. 615 


it, I expect the purchase-money to be paid within the time —_1857. 


I have limited.” BROOKE 
Vv. 
F GARROD, 
The circumstance on which Mr. Osborne relied, as shew- 
Judgment. 


ing that there had been—he could not say fraud, for that 
would have been much too strong a term, but—laches on 
the part of the trustees, from which, he says, Mallows ought 
not to suffer, is the letter written by the solicitor of the 
trustees in answer to that which I have just read. He says, 
“T beg to acknowledge the receipt of your favour, and 
will take an early opportunity of seeing my clients thereon.” 
He does not say whether there will be any difficulty or 
not; but that he will inform his clients that Mallows has 
asked for an abstract. That is the strongest construction 
that can be put upon his answer in favour of Mr. Osborne’s 
contention. But, assuming that the solicitor did tell his 
clients that Mallows had applied for an abstract, the latter 
does not take a single step from that time till the 14th 
of January,—seventeen days after the two months had 
expired. Up to that time he never evinces the slightest 
anxiety to complete his purchase under the notice he had 
given. 


Assuming, then, that the trustees were under an obli- 
gation to furnish Mallows with such an abstract as he had 
required, the question is, whether I am to say that the mere 
fact of their continuing, for two or three months, not to 
| furnish any abstract, would, in the absence of any further 
) application—of any the shghtest movement on his part to 
| accelerate them,—be such laches on the part of the trustees 
as would entitle him, as against the other parties beneficially 
interested under the will, to an extension of time. He had 
the will before him. He knew the prescribed time within 
| which the money was to be paid; and the question is, 


whether I am to say that the mere fact of their not answer- 
ing a letter, when he takes no further step, keeping the 
money in his pocket without the least effort to bring the 
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matter to a conclusion, is to be taken as simply laches on 
the part of the trustees, and no laches on the part of the 
intended purchaser. 


I confess, if it had been the ordinary case between a 
vendor and purchaser, with a condition that time was to be 
of the essence of the contract, I could not say that it was 
not the purchaser’s laches if he simply asked for something 
which the vendor failed to furnish, and did no more, but 
remained expecting an answer until the stipulated time had 
expired. But to say that there have been such laches on 
the part of the trustees as to prevent the purchaser from 
proceeding with his purchase is impossible. He cannot say, 
that something that they have done or failed to do has 
inevitably prevented him from completing his contract. 
The case does not depend on a condition being fulfilled by 
third persons, but on the simple question whether there has 
been such negligence on the part of the trustees as to vary 
the rights of persons beneficially interested under the 
testator’s will. 


The subsequent correspondence shews, as I have already 
mentioned, that his object in applying for the abstract was 
inconsistent with the intentions of the testator. He does 
not say he wants it to enable him to prepare a conveyance. 
He does not prepare a conveyance or tender the money. 
He does nothing to put himself right as regards the will. 
And it seems to me that the case falls within the authority 
of Dawson v. Dawson (a), and the earlier case of Master v. 
Willoughby (b), where the legatee had the right to purchase 
for 60001. an estate worth 10,0001., provided she tendered 
the money within a given time. She filed a bill; but, not 
having tendered the money within the time, she was held 
not to be entitled to the benefit of the contract. 


I cannot say, therefore, that, as against third persons, 


(a) 8 Sim. 346. (b) 1 Bro. P. C. 125, fol. edit. 
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this benefit has not been lost, and entirely lost, by the 1857. 


laches of the beneficiary. BROOKE 


Vv. 
There must be a declaration that the purchase-money, 420: 


or sum of 25001., not having been paid or tendered by Judgment. 
Mallows Garrod within the period prescribed by the will, 

the testator’s estate ought now to be sold by auction by the 

trustees, 


Mr. Dart.—The trustees having full power to sell, I sub- 
mit that it is needless to put the estate to the expense of 
selling it in Court. 


| The VicE-CHANCELLOR.—The trustees have brought 
the matter on, taking it out of the trusts of the will. The 
common course, therefore, is to have a sale in Court. 
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Y a will dated the 12th of January, 1846, and which eee AAs 3 


for many years after his death was supposed to be his last Notice—Pur- 


will, Edwin Carter gave and bequeathed all his freehold, Seales 


5 ig Possession of 
copyhold, leasehold, and residuary personal estate unto his eee 


brothers and sisters, and the survivors or survivor of them: feitwre on Ali- 

| - ae enation— Co- 

H the proceeds of the rentals to be equally divided among pyhotds—sur- 

render by At- 

torney. 

| ——, 
Review of the principal authorities on the protection afforded by this Court to a pur- 

chaser for valuable consideration without notice of a prior incumbrance, where he has 

got in the legal estate or obtained possession of the title deeds. 


Sembdle, the earlier authorities on this subject have gone to a greater length than would 
be supported by more modern decisions. 


The authorities establish that a purchaser from a person in possession, purchasing with- 
’ out notice of any prior charge or trust, and obtaining a conveyance of the legal estate from 
a trustee of a satisfied term, or a mortgagee whose mortgage is satisfied, will be protected 
in this Court against a prior incumbrancer or cestui que trust, provided the party so 
gh) conveying the legal estate have no notice of the prior trust or incumbrance. 
-O 


But it has never yet been decided, that, where the party so conveying has notice of an 
express prior trust or incumbrance, the purchaser can protect himself therefrom by means 
of the legal estate. 


And semble, such a decision would be contrary to the principles of this Court. 


a lgyet. v oie va a Be fee tfrved OVE 


oma ee Vhs. Le | Salou CMe. ZL 
LORE SL hy LPI py ed 


them, share and share alike. 


618 CASES IN CHANCERY. 


1857. The testator died in January, 1847. He left eight 
Cann brothers and sisters living at his death, the Defendant 
Carmen, vol Carter, the younger, being one. 
Stalegiols. 


The supposed will was proved and acted upon for several 
years after the testator’s death, all parties interested under 
it believing it to be the last will of the testator. 


J. C,, believing himself and three others to be entitled under a will to four-eighths of 
certain freehold and copyhold estates, joined them in a mortgage of all his estate in the four- 
eighths to P. Subsequently it was discovered that the supposed last will had been revoked 
by a later will, by which all the estates were devised to J. C. for life, but subject to several 
annuities, with remainders over. 


Held, that the mortgage to P. passed J. C.’s life interest in the entire four-eighths, 
and was the first incumbrance on one-eighth of the copyholds to which P. had been ad- 
mitted. But, 

Held, further, that, although P. had acquired the legal estate in this one-eighth for 
valuable consideration, as it were, by accident, and without notice that the former will 
had been revoked, so that his conscience was not affected by any of the trusts to which, by 
the subsequent will, the estate was subjected, he must hold subject to those trusts, since 
the will by which they were created was the very instrument upon which his title to the 
legal estate depended. And, 


Semble, the absence of fraud on the part of the mortgagor did not affect the question. 


Estoppel.—Estoppel is always in some action or proceeding based on the deed in which 
the fact in question is recited. In a collateral action or proceeding there can be no estoppel. 


Therefore, although the mortgage to P. recited that the first will was the last will, and 
was not revoked, and that under the first will three other persons, parties to the deed, 
were entitled to three-eighths, which they mortgaged to P. thereby, this did not pre- 
vent a prior mortgagee from showing in a suit for administration of testator’s estate, that 
the recital was untrue, and that by the real last will the three-eighths in question were 
vested in J. C. for life. 


Possession of Deeds.—In order to postpone any party to a cause in respect of a 
prior mortgage or incumbrance on the ground that you have got the title deeds, it 
must be shewn that you have got them through gross negligence on the part of the person 
you seek to postpone; and the onus is on you of shewing this. 


Instances of gross negligence and the contrary :—To allow title-deeds to remain with a 
party, who, besides having a beneficial interest in the property, is also a trustee for others 
not gross negligence; for, gud trustee, he is the right person to hold them. f 

To allow them to remain with one of several tenants in common after he has mortgaged 
his share, not gross negligence—Semble, = 

Forfeitwre.—Three other persons named in the first will as tenants in common 
believing themselves entitled under that will each to one eighth, executed mortgages of 
their supposed shares and all their estates and interests in the testator’s estates. They 
had, in fact, under the subsequent will annuities merely, charged on the testator’s estates 
and given to them for life, or until they should do any act which but for that condition 
would have the effect of alienation.—Held, that the annuities ceased from the dates of 
such mortgages respectively, notwithstanding the annuitants were then in ignorance of the 
existence of the will restraining alienation. 

But, semble, had such mortgages been of all their shares under the first will, and all their 
estates and interests in the premises thereby mortgaged, secus. ; 

Copyholds—A dmittance— Surrender.—Where copyholds are surrendered by attorne 
and the attorney exceeds his power, the admittance is cut down to the limits of the aus 
render authorised by the power. 


Observations on Fuussett v. Carpenter, (2 Dow & Cl. 232), 
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Several years afterwards, a later will was discovered, 
which bore date the 25th of April, 1846, and which even- 
tually proved to be the real last will of the testator. 


By this last-mentioned will, the testator, after directing 
payment of his debts and funeral and testamentary expenses, 
and bequeathing certain pecuniary legacies, gave, devised, 
and bequeathed unto his brother the Defendant, John 
Carter the younger, avd to two other persons, (who by deed 
disclaimed), all his freehold, copyhold, and leasehold lands 
and hereditaments, and certain debts due on bond, to hold 
the same unto and to the use of the said devisees, their 
heirs, executors, administrators, and assigns for ever, upon 
trust to pay to his mother an annuity of 4001. during her 
life, and to pay to each of his brothers Hdward, George, 
and Charles, an annuity of 100/. during his life, or until he 
should take the benefit of any Act for the relief of insolvent 
debtors, or become bankrupt, or do any act which, but for 
that condition, would have the effect of giving the benefit 
of his annuity to any other person; and in the event of 
either of such last-mentioned events happening, then his 
annuity should from thenceforth cease and be no longer 
payable ;—and to pay to each of his sisters Eliza, Frances, 
and Louisa, an annuity of 1000. during her life. And after 
payment of the said several annuities, and subject thereto, 
upon further trust for the Defendant John Carter the 
younger, during his life; and after his decease, subject to 
the payment of the said several annuities, or such of them 
as might be then subsisting, and to certain trusts for the 
benefit of the children of the said John Carter the younger 
(who had no issue), upon trust far such of his said brothers 
Edward, George, and Chartes, and his said sisters, as might 
then been living, and the survivors and survivor of them, for 
life ; but, as to his said brothers, subject to the same restric- 
tions respecting bavkruptcy and insolvency, and against 
alienation, as he had thereinbefore made and provided for 
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with reference to the aforesaid annuities bequeathed to 
them respectively; and after the decease of the survivor, 
upon certain trusts for the benefit of the children of his last- 
mentioned brothers and sisters. 


A suit was instituted by two of the testator’s sisters and 
the infant children of his third sister, for administration of 
his estate; and a decree having been made directing the 
usual inquiries as to incumbrances by the parties interested 
under the will, the Chief Clerk certified that the Defendant, 
John Carter the younger, previous to his bankruptcy, in- 
cumbered his life interest under the testator’s will as fol- 
lows :— 


By an indenture, dated the Ist of June, 1850, he con- 
veyed, assigned, and covenanted to surrender all his estate 
and interest in the freehold, copyhold, and leasehold estates 
in the decree mentioned to the Defendant John Carter the 
elder, by way of mortgage, to secure 31101. 


By an indenture, dated the 28th of June, 1852, he con- 
veyed his interest in two undivided eighth parts or shares 
of such of the freehold estate as is therein comprised, to 
W. P. Chilcott and A. Chilcott, by way of mortgage, to 
secure 12001. 


By an indenture, dated the 10th of September, 1852, he 
conveyed, assigned, and covenanted to surrender his interest 
in four undivided eighth parts or shares of certain parts of 
the estate to James Prosser’, since deceased, by way of mort- 
gage, to secure 20001. And by a surrender in pursuance of 
the covenant contained in the said indenture, one-eighth of 
and in such of the copyhold estates described in the said 
indenture as were situate in the manor of Liswerry and 
Libneth, in the county of Monmouth, were on the 4th of 
December, 1852, surrendered to James Prosser, subject to 
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@ proviso to make void the same upon payment of the 
mortgage money on a day past; and James Prosser was on 
the 22nd of December, 1854, admitted tenant thereof, 


By agreement, dated the 1st of September, 1854, he 
created an equitable mortgage on his life interest in two 
undivided eighth parts or shares of such other parts of the 
leasehold estate as are therein mentioned, to the Chilcotts, 
to secure 3501. 


By indenture, dated the 4th of January, 1853, he assigned 
his life interest in such part of the estate as consisted of the 
leasehold tithe rentcharge of the chapelry of St. Lawrence, 
with eight acres of land lying beside the same, to William 
Tiley, by way of mortgage, to secure 2501.; and he thereby 
covenanted to assign all the estate to be taken by renewal. 


By indenture, dated the 16th of October, 1854, he con- 
veyed, assigned, and covenanted to surrender his life interest 
in the whole of the said freehold, copyhold, and leasehold 
estates to P. F. Aiken and W. G. Coles, by way of mort- 
gage, to secure 40001. 


By an indenture, dated the 21st of November, 1854, 
having obtained a renewed lease of the said tithe rent- 
charge, he assigned the same to Tiley, by way of mortgage, 
to secure the said sum of 2501. 


The Chief Clerk further certified, that all the above in- 
dentures were executed at the time when John Carter the 
younger supposed he was entitled under the will of January, 
1846; and that such indentures were respectively so ex- 
pressed as to pass the life estate to which he was in fact 
entitled under the testator’s last will to the extent above 
mentioned ; that the surrender to James Prosser was made 
by John Carter the younger and three of his brothers, all 
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and each of whom purported by attorney to surrender four- 
eighths and all other shares of them and each of them, and 
to which they had been admitted on the 14th of August, 
1852; but the attorney by whom such surrender was made 
was only authorised by each of the four parties to surrender 
his one-eighth ; and by the said admission on the 14th of 
August, 1852, the eight brothers and sisters of the testator 
were admitted as devisees under the first will as tenants in 
common; and that John Carter the elder, by indenture, 
dated the 18th of April, 1855, transferred, by way of sub- 
mortgage to secure 27301. and interest, the above-men- 
tioned mortgage of the Ist of June, 1850, to J. S. F. B. 
Bromage, J. P. Snead, and J. B. Snead. 


It further appeared by the certificate, that the testator’s 
two brothers, George and Charles, at times when they sup- 
posed they were entitled each to one-eighth of the estates 
under the will of the 12th of January, 1846, respectively 
executed indentures, by which they purported to convey 
and assign and covenanted to surrender each his one- 
eighth part, and all his estate, interest, claim, and demand 
in the whole of the testator’s estates. Also, that the tes- 
tator’s brother Edward, at a time when he supposed he 
was entitled to one-eighth under the same will, executed an 
indenture, dated 1854, by which he purported to convey 
and assign, and covenanted to surrender, all his parts or 
shares, present and expectant or future, vested or contingent, 
of and in all the estates of, in, or to which the testator was 
seised or entitled, and which passed or were devised or 
bequeathed by the will of January, 1846, and all his estate, 
interest, term, benefit, claim, and demand whatsoever, both 
at law and in equity, of, in, to, or out of the same heredita- 
ments and premises “ hereby granted and assigned and cove- 
nanted to be surrendered respectively” to Charles Carter 
by way of mortgage. The Chief Clerk, by his certificate, 
stated that Hdward had executed several prior deeds, the 
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first of which was dated the 28rd of January, 1850, but 
that such prior deeds were not in evidence. 


The Chief Clerk, by his certificate, stated the priority of 
the incumbrances on the life interest of the Defendant 
John Carter the younger under the testator’s will to be as 
follows: that the mortgage to John Carter the elder, of 
June, 1850, was the first incumbrance upon all the estates 
except the one-eighth of part of the copyhold estate sur- 
rendered to James Prosser, and except the leasehold tithe 
rentcharge and land comprised in the mortgage to Tiley ; 
and the second, on such excepted copyhold and leasehold 
estates; that the mortgage to Tiley, of November, 1854, 
was the first incumbrance upon the leasehold tithe rent- 
charge and land therein comprised ; that the mortgage to 
the Chilcotts, of June, 1852, was the second incumbrance on 
two-eighths of the part of the freehold estate therein com- 
prised ; that the mortgage to Prosser, of September, 1852, 
was the first incumbrance on one-eighth of the copyhold 
estate surrendered to him in pursuance of the covenant 
therein contained, and the second incumbrance on the three 
other eighths of the same portion of the copyhold estates, 
and on four-eighths of the other copyhold estates in the said 
deed covenanted to be surrendered, and of the freehold and 
leasehold estates therein comprised; that the equitable 
mortgage to the Chelcotts, by the agreement of September, 
1854, was the second incumbrance on two-eighths of such 
part of the leasehold estate as was therein comprised ; and 
that the mortgage to Aiken and Coles, of October, 1854, 
was the last incumbrance on the whole of the estates. 


The Defendants, the Chilcotts, Anne Prosser, Aiken, and 
Coles claimed priority in respect of their mortgages over the 
mortgage of June, 1850, to John Carter the elder, upon 
the alleged ground that John Carter the elder, after the 
mortgage to him, gave the title deeds back to Join Carter 
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the younger, and such of the title-deeds as related to the 
estates in their respective mortgages were delivered to the 
Chileotts and Prosser, who had no notice of the prior mort- 
gage to the said John Carter the elder. At their request 
this question, inter alia, was reserved for the opinion of the 
Court. 


The Defendant Anne Prosser, as administratrix of James 
Prosser, contended in chambers, that, by virtue of the sur- 
render and admission of James Prosser to four-eighths of 
the copyhold estate within the manor of Liswerry and 
Libneth, he became seised of the legal estate therein, and 
he having acquired the same for a valuable consideration 
without notice that the said will of January, 1846, had been 
revoked, she claimed to be entitled to the said four-eighths 
as against all persons claiming under the will of the tes- 
tator, until she should be redeemed. 


It appeared that the mortgage te Prosser of the 10th of 
September, 1852, contained a recital that the will of 
January, 1846, was the last will of the testator, and that 
the testator died without having revoked or altered it. 
The testator’s brothers, Alfred, George, and Charles, were 
parties to this mortgage as well as John Carter the 
younger, and each of the four purported to pass all his 
estate and interest in four eighth parts of the testator’s 
estates to the mortgagee. 


With reference to the question raised by some of the De- 
fendants as to the retention of the title deeds by John Carter 
the younger, an affidavit was filed by the Defendants Aiken 
and Coles, in which, after denying that they had, at the date of 
the mortgage to them, any notice of the mortgage of June, 
1850, to John Carter the elder, they deposed as follows :— 
“ We believe that the title deeds of the properties com- 
prised in the mortgages to the Chilcotts and Prosser were, 
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on the occasion of those mortgages being made, handed 
over by John Carter the younger to the solicitor of the 
Chilcotts and Prosser respectively. And we have been in- 
formed and believe, that such title deeds were at that time 
in possession of John Carter the elder, and that John 
Carter the elder gave such title deeds to John Carter the 
younger, in order to enable John Carter the younger to 
effect the mortgages to the Ohilcotts and Prosser respec- 
tively ; and that we were, at the time of the execution of 
the mortgage to us hereinafter mentioned, informed by the 
solicitor to the Chilcotts and Prosser, that the title deeds of 
the property so mortgaged to the Chilcotts and Prosser 
respectively, were in their possession respectively, and 
that he had been informed by John Carter the younger, 
that the said properties were not subject to any other in- 
cumbrances than those to the Chilcotts and Prosser respec- 
tively. We say, that we are informed and believe, that 
John Carter the elder, and John Carter the younger, im- 
mediately after the decease of Edwin Carter, were in- 
formed, and we believe, by the late Francis Short, a soli- 
citor in Bristol, that Edwin Carter had made a will later 
than and revoking the will of the 12th of January, 1846, 
and that, in the year 1848, John Carter the younger was 
furnished by Francis Short with a copy of the said will.” 


John Carter the elder was cross-examined with reference 
to this point, when he deposed as follows :— 


“ When my son, Edward Carter, signed a mortgage to 
me for 500/. I did not ask for the title deeds of the pro- 
perty so mortgaged. Mr. Short had them. [Mr. Short was 
the solicitor of the father, John Carter the elder, and his 
sons.| In June, 1850, my sons, John Carter the younger, 
and Charles Carter, made a mortgage to me, and the 
deeds relating to the property so mortgaged by them were 
not asked for by me—they were then in the hands of Mr. 
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Short, as my attorney, and he made the mortgage. They 
were delivered to Mr. Shoré by my*son John. Mr. Short 
gave the deeds back to my son John, saying it was proper 
that he should have them as a trustee under the will.” 


The cause now came on for further consideration. 


Mr. Willeock, Q. C., and Mr. Amphlett, for the Plaintiffs, 
disputed the claim of the Defendant Prosser, as a purchaser 
for valuable consideration without notice, to make use of the 
legal estate as a protection against their equitable interests 
under the will. Jones v. Powles (a) would be cited in 
suppor. of her claim ; but there the legal term carried no 
notice of its object, here it was just the contrary—the will 
—the very instrument on which the Defendant must rely 
as the ground of her title at law—subjected her to these 
trusts, and no one could claim under a will and deny the 
trusts appearing on the face of it: Saunders v. Dehew (6). 


Mr. Cairns, Q. C., and Mr. C. Roupell, for the Defend- 
ant Jokn Carter the elder, and for Edward Carter and the 
assignees in bankruptcy of George Carter :— 


On behalf of John Carter the elder, they disputed the 
right of all the subsequent mortgagees other than Anne 
Prosser, and of her, except as to the one-eighth to which 
Janes Prosser had been admitted, to claim priority over his. 
mortgage. A first mortgagee, having the legal title, is 
not to be postponed merely because he has not possessed 
himself of the title deeds; fraud or gross negligence must. 
be shewn: Colyer v. Finch (c), Hewitt v. Loosemore (d).. 


:) 3 My. & K. 581. “ (c) 5 H. LC. 905. 
2 Vern. 271. (d) 9 Hare, 449. 


eee 


CASES IN CHANCERY. 


* 


Here there was neither. John Carter the elder had, in 
fact, no right to the deeds as against the mortgagor, who, 
as trustee for all other parties interested in the will, was 
entitled to retain them. 


On behalf of the other Defendants for whom they ap- 
peared, they contended that there had been no forfeiture of 
the annuities or of the reversionary interests given by the 
will to Hdward and George. The Court would not construe 
words intended to apply to what passed under the earlier 
will, in which there was no restraint on alienation, as ap- 
plicable to their interests under a will of which they were 
totally ignorant, when the only possible result of such a 
construction would be to work a forfeiture, to which none of 
the parties could possibly have known that they were 
liable. 


In reference to the question—what passed by the surrender 
of the copyholds, in which the attorney had exceeded his 
power, they contended, that the estate to which Prosser had 
been admitted would be restricted to that which the 
attorney was authorised, and which the parties were entitled, 
to surrender ; the surrender enuring according to the legal 
title: Church v. Mundy (a); and the surrenderee being in, 
not by the lord, who is merely an instrument, but by him 
who makes the surrender: Bunting v. Lepimgwell (b) ; 
Scriven on Copyholds, 148, 312; 5 Cruise, Dig. 451. 


Mr. ©. Barber, for the Defendants Bromage and the 
Sneads, supported the contention of John Carter the elder, 
but contended that the annuities and reversionary interests 
of Edward, George, and Charles were forfeited: those 
interests being interests given until they committed the acts 
of forfeiture, not absolute interests cut down by a subsequent 
proviso: Yarnold v. Moorhouse (c). 


(a) 12 Ves. 426. (6) 2 Co. Rep. 355. 
(c) t Russ. & My. 364. 
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Mr. Batten, for the Defendants Aiken and Coles, con- 
tended that nothing passed by the mortgage to Prosser 
beyond the one-eighth of the property therein comprised, to 
which John Carter the younger, at the date of that mort- 
gage, believed himself to be entitled. 


And, as against John Carter the elder and the Defend- 
ants Bromage and the Sneads, he contended, that they had 
lost their priority by giving back the title deeds to John 
Carter the younger. 


Mr. James, Q. C., and Mr. Martindale, for the Defend- 
ant Ann Prosser :— 


As against the Plaintiffs, we contend, that, James Prosser, 
having by the surrender and admittance to one-eighth of 
the copyholds in the manor of Liswerry and Libneth, 
become seised of the legal estate therein, and having 
acquired that legal estate for valuable consideration, 
without notice that the will of January, 1846, had been 
revoked, the Defendant Ann Prosser, as his represent- 
ative, is entitled to hold that legal estate as against the 
Plaintiffs, and all annuitants, and all other persons claiming 
under the subsequent will, until she is redeemed by pay- 
ment of what is due on her mortgage: Ex parte Knott (a), 
Jones v. Powles (b), Joyce v. De Moleyns (c). Prosser 
was, in effect, a purchaser for value without notice of these 
trusts or of the will which created them. He purchased 
from the person in possession. He acquired the legal 
estate; and as to the argument of the Plaintiffs, that the 
instrument upon which his title to that legal estate depends, 
affords direct notice of these trusts, his conscience is not 
affected by that circumstance. He acquired the legal estate 
without fraud, either on his part or on that of the vendor, 
—he acquired it by mistake, as it were, and by accident; and 


(a) 11 Ves. 609. (6) 3 My. & K. 581. 
(c) 2 Jones & Lat. 374. 
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his conscience not being affected, how can the Plaintiffs 
deprive him of any of the consequences which at law would 
result from that possession. 


Then, as against John Carter the elder and his sub- 
mortgagees, we claim priority :— 


Furst, on the ground of estoppel :—the mortgage to 
Prosser of September, 1852, recited that the will of Janu- 
ary, 1846, was the last will of the testator; that the testator 
died without having revoked or altered it ; and that, under 
that will, the testator’s brothers Alfred, George, and Charles 
were entitled each to one-eighth of the whole of the tes- 
tator’s estates; and John Carter the younger being a party 
to that deed and allowing his brothers to deal with the 
mortgagee upon that footing, and to mortgage to him their 
supposed shares, John Carter the younger and all claiming 
under him are estopped from denying that recital; and the 
Defendant Prosser is entitled to those three eighths in 
priority to all persons claiming under John Carter the 
younger by virtue of earlier incumbrances, consequently, 
as against John Carter the elder and his sub-mortgagees : 
Bowman v. Taylor (a), Young v. Raincock (6), Doe dem. 
Gaisford v. Stone (c), Right dem. Jefferys v. Bucknell (d). 


The VicE-CHANCELLOR referred to Carpenter v. Bul- 
ler (e). 


Mr. James, Q. C.—The case of Young v. Ravncock is a 
more recent decision, and contradicts Carpenter v. Buller. 


That also was a case of ejectment. 


The VicE-CHANCELLOR.—An ejectment by the person 


(a) 2 Ad, & Ell. 278. (d) 2B. & Ad. 278. 
(b) 7 C. B. 310. (c) 8 M. & W. 209. 


(c) 3-C. B.176. 
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recited. But that ie not inconsistent with what Baron 
Parke says in Carpenter v. Boller. Ue says, there can be 
no estoppel except im 2m action brought on the footing of 
the deed. 


Mr. James, Q C—But independently of that ground, we 
claim, secondly, om the grownd that. John Carter the dder, 
after the mortgage to him, gave beck the title deeds to 
John Carter the younger, amd thercby enabled him to 
deliver to Prosser such of the desis as rdlzted to the pro- 
perty comprised in the mortgage w hima of September, 1852, 
Prosser having no notice of the pior mortgage to John 
Carter the elder. Under these carcaunsiances, John Carter 
the elder and the Defendants Bromage amd the Sneads have 
lost their priority, and, as to the estates comprised in the 
mortgage to Prosser, must be postponed to that security ; 
and the Defendant Anne Prosser ie entitled to retain the 
deeds: Waldron v. Soper a, 


As against the Defendants Adlen and Coles, the Defen- 
dant Anne Prosser is dearly exaitled ww be dedared to be 
the prior incurabrancer wpom all the four-<aghths comprised 
in the mortgage to James Prosser. A mortgagor is bound 
to make good, out of whatever estate he has, the interest 
which he purports to pass im the property comprised in the 
mortgage: Noel v. Bewley), Jouee v. Koorney(c); and 


‘here the deed expressly passes not only all his one-cighth, 


but “all his estate, Sc. im the premises” that is, in the re- 
maining three-eighths, which he supposed io be vested in 
his brothers. 

Mr. Karslake, for the Chilcstts, supported the contention 
that the annuities and reversionary imterests had been for- 
feited, although the parties to whom they were devised were 
ignorant of the clause which worked 2 forfeiture He also 


(a) 1 Drew. 193. @) & Sie. in. © 1D_& Warr. 158. 
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a contended, that the omission of John Carter the elder to 


repossess himself of the deeds, if it did not amount to fraud, 
was at all events such negligence as this Court would dis- 
courage. Upon the question, what passed by the mortgages 
to his clients, he cited Drew v. The Earl of Norbury (a), 
and Johnson v. Webster(b), to shew that the words “all 
the estate” pass every estate vested in the conveying party, 
although not vested in him in the character in which he 
becomes a party to the deed. 


Mr. Briggs for the Defendant Tiley. 


Mr. Osborne for the assignees in bankruptcy of John 
Carter the younger and Charles Carter. 


Mr. Willcock, Q. C., replied on the question of estoppel, 
citing Stroughill v. Buck (c). 


Mr. Cairns, Q. C., replied on the question of forfeiture. 


The Court reserved judgment. 


Vick-CHANCELLOR Sir W. PAGE Woop:— 


The circumstances of this case are very singular; and 
after much examination I have not been able to find any 
authority precisely in point as regards the principal ques- 
tion which was argued. 


The circumstances are these: the testator made a will 
in January, 1846, by which he devised all his real and per- 
sonal property, subject to an annuity thereby given to his 
mother during her life, to his brothers and sisters, eight in 


(a) 3 Jones & Lat. 267. (6) 4 De G., M., & G. 474. 
(c) 14 Q. B. 781. 
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number, to be equally divided among them; the conse- ~ 
quence of which would have been, had that will stood, that, 
subject to the annuity, the property would have been vested 
in eighths in the several brothers and sisters. 


It now appears, however, although it was not discovered 
until after all the transactions in question in the cause, 
that this will, notwithstanding it was proved and acted up- 
on for a long period as the last will of the testator, was not 
in fact his last will; and that the real last will of the testa- 
tor was one of a totally different character, by which he de- 
vised all his estates to three trustees, of whom his brother 
John Carter the younger was one, and the others dis- 
claimed, upon trust, subject to an annuity for his mother 
during her life, and subject to certain other annuities for 
his brothers and sisters which were to cease on alienation, 
for his brother John Carter the younger, during his life ; 
after which there were divers trust estates over, for the be- 
nefit of the children of John Carter the younger and other 
persons. 


In the meantime, previously to the discovery of the real 
last will, and while it was supposed that the first will was 
operative, various deeds were executed by several of the 
testator’s brothers, with the view of passing or charging 
their assumed interests under the first will; and in refer- 
ence to these, I may premise, that, although fraud was sug- 
gested, none has been established, nor do I apprehend, after 
all the consideration that I have been able to give to the 
question, that it would have made any material difference 
if I had assumed, which I am not entitled to do, that John 
Carter the younger had knowledge of the existence of the 
second will at the time of the several transactions mention- 
ed to have taken place on his part. However, upon the 
evidence before me, I cannot hold that he had any such 
knowledge, and I must assume that all was done bond fide 
on his part. 
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The indentures in question are stated in detail in the 
Chief Clerk’s certificate, and appear to stand thus :—The 
first deed, executed, by John Carter the younger, was one 
by which he mortgaged his supposed one-eighth of the free- 
hold, copyhold, and leasehold estates of the testator, and all 
his other estate and interest therein, whatever it might be, 
to his father, John Carter the elder. That mortgage is 
now vested by way of sub-mortgage in the Defendants 
Bromage and the Sneads. 


The next incumbrance in order of date with reference to 
the copyhold property, is that created by the deed of the 
10th of September, 1852, in favour of James Prosser, whose 
representative Anne Prosser now claims the benefit of it. 
By that deed John Carter the younger, with three of his 
brothers, after reciting the supposed last will of the testator, 
and that the testator died without having revoked that will, 
conveyed four eighth parts of the testator’s freehold estates, 
and covenanted to surrender four eighth parts of a portion of 
the copyhold estates in favour of the mortgagee. With re- 
gard to the freeholds, of course, no question arises as to 
priority. The legal estate in the freeholds being outstand- 
ing in John Carter the elder, (subject to an observation 
I shall make presently in reference to a question which was 
raised in consequence of his having, as it was alleged, 
given back the title deeds to John Carter the younger,)- no 
question arises as to them. But with regard to the copy- 
holds there was the covenant I have mentioned; and each 
of the four brothers executed a power of attorney to make 
a surrender of his eighth part of the copyholds. The at- 
torney exceeded his power, but that was admitted by Mr. 
James to be a matter on which he could not rely; and the 
consequence was, that, had the will of January, 1846, re- 
mained unrevoked, the separate eighth part or share of each 
of the four brothers would have passed to James Prosser. 
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The next incumbrance to which it is necessary to advert 
with reference to the question of priorities is, the charge 
created in favour of Tiley, which is the first charge on the 
leasehold interest in the tithe rentcharge and tithe lease- 
holds. 


Subject to these incumbrances, certain other charges were 
created in favour of the Chilcotts, who came in after all the 
various charges to which I have referred. 


The great and important question as far as the Defen- 
dant Prosser is concerned is this:—it was contended, and I 
think rightly contended, that all the actual estate and in- 
terest, whether legal or equitable, of John Carter in the 
four eighth parts of the estates comprised in the mortgage 
to Prosser must have passed by that conveyance. As to 
that, I apprehend that no reasonable doubt could have been 
suggested, even if I had been referred to a case, which, in 
the course of this inquiry, and looking through all the 
authorities on the subject, I have had occasion to examine, 
a case with which much fault is found by Lord St. Leo- 
nards(a), I allude to that of Fausset v. Carpenter (b) in the 
House of Lords. 


That case, at the hearing of which only two learned Lords 
were present, Lord Tenterden and Lord Wynford, came be- 
fore the House upon a writ of error, and the question was 
as to the legal effect of a conveyance in which the parties 
to the conveyance were thus situated :—One, whose name 
was Palmer, happened to be a trustee under the marriage 
settlement of another of the parties to the conveyance, 
named Catherine Newcomen. He also, in right of his wife, 
a sister of Catherine Newcomen, had himself a beneficial 


(a) Treatise of the Law of House of Lords, pp. 76—83. 
Property as administered by the (b) 2 Dow & Cl. 232. 
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interest in one third part of the property. A sale was 
made of all the three parts to a purchaser; all the parties 
executed the conveyance, Catherine and Palmer convey- 
ing at the same time; and the House of Lords held that 
the effect of the deed was not to pass in Jaw the interest 
which Palmer held as trustee under Catherine’s settle- 
ment. 


That decision, no doubt, has occasioned considerable per- 
plexity, and, as Lord St. Leonards observes, it was a sub- 
ject of consideration whether it would not be advisable to 
bring in a short Act of Parliament to reverse it. But that 
course was never taken; and, if the present case were like 
that of Fausset v. Carpenter, I should hold myself to be 
bound by it. 


One analogy, indeed, on which the House proceeded in 
saying that a devise of real estates, with charges created 
upon these real estates, will not pass such estates as are 
held by the testator on trust, might possibly have been 
a ground for supporting the decision, if the circumstances 
had been simply that Palmer had only a beneficial interest 
in one capacity, and in the other nothing but a trust 
estate. But there was this additional circumstance, which 
was possibly overlooked, but which appears‘to occasion 
an insuperable difficulty in supporting the judgment, 
notwithstanding the high authority of the Court which 
pronounced it, namely, that the very lady for whom Pal- 
mer was trustee, was one of the parties to the conveyance, 
and intended to pass her beneficial interest by the convey- 
ance; yet, according to the doctrine of the House of Lords, 
the purchaser did not acquire the legal interest, although 
the trustee and the cestui que trust had joined in the 
conveyance. That is a difficulty that must be found to be 
very great if the case can ever be reconsidered. 


In this case no such question arises, because, even if you 
Tole 
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are allowed to say a.mere legal estate did not pass by that 
which purported to pass, for valuable consideration, a pro- 
perty in which the conveying party had a beneficial interest ; 
yet John Carter the younger had a beneficial interest for 
life under the second will of the testator, as well as the legal 
estate; and therefore it seems impossible to hold that the 
whole of his estate and interest, whether legal or equitable, 
in the four eighth parts in question did not pass by the mort- 
gage to Prosser. 


Holding, therefore, as Ido, that the whole of that interest 
passed, and that James Prosser by the surrender and admit- 
tance acquired the legal estate in fee in one eighth part of 
the copyholds to which he was so admitted, the really serious 
question, which was extremely ably argued by Mr. James, 
is this :—What ought to be the result of his thus obtaining 
the legal estate accidentally (if I may so term it), and cer- 
tainly without notice in point of fact of the trusts upon 
which the legal estate was held. 


In considering this question, I have had occasion to look 
through the whole class of authorities with reference to the 
protection which this Court affords to purchasers without 
notice. The cases have gone to a very considerable length 
unquestionably—the earlier cases, perhaps, to agreater length 
than would be supported by more modern decisions. One 
of the earlier cases is cited in Vernon as Sir John Fagg’s 
case(a), and is reported in 1st Chancery Cases, under the 
name of Sherly v. Fagg(b), but without the circumstances, 
mentioned in the narrative of the case in Vernon, of the 
actual fraud which appears to have existed, and according 
to which the case is an authority to the full extent, that 
even an advantage obtained by fraud on the part of 
a purchaser without notice would be supported in order 


(a) 1 Vern. 52, 58. 
(0) 1 Chane. Cas. 68, Compare 2 Vern. 701, n. 2. 
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to maintain his title. Vernon in narrating the case, 
states that Sir John Fagg, being a purchaser, came into a 
man’s study, and there laid hands on a statute that would 
have fallen on his estate, and put it up in his pocket—evi- 
dently without any authority—in fact stole it, and never- 
theless, having thereby obtained an advantage in law, he 
was protected in the possession of that deed. The facts, as 
to how he obtained possession of the deed, do not appear as 
the case is narrated in the more full report in Ist Chan- 
cery Cases, and I should apprehend it is sufficiently clear, 
that a case to such an extent as that would never be 
upheld. 


There are several cases in Vernon which go very far— 
cases some of which are reported, while others are merely 
referred to in the course of the discussion. In one, there 
was clearly no title existing at all, as the law then regarded 
it, the title being merely a parliamentary title during the 
usurpation. Nevertheless, the purchaser was held to be 
protected; having got the legal estate, he was not interfer- 
ed with by this Court. There are other cases of that de- 
scription. 


An early case occurs in Vimer, which shews the great length 
to which the doctrine has been carried. It is that of Turner v. 
Buck (a), argued by Sir Joseph Jekyll, before Lord Cowper. 
The case is narrated very shortly. The Defendant had 
purchased of a person who in effect was held to be in pos- 
session as a mere disseisor. He had taken a conveyance 
without notice of any other title ; and afterwards, the dis- 
seisee being a trustee, the cestui que trust applied to this 
Court to compel the disseisee, his trustee, either to convey 
to him the legal estate—probably it would have been diffi- 
cult to compel a conveyance in consequence of its being 


(a) 22 Vin, Abr. 21. 
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turned to a mere right of entry—or to proceed in ejectment 
to recover the estate, or to allow him, the cestui que trust, 
to proceed in his name. The Court refused to make the 
decree. The Defendant being a purchaser without notice, 
the Court said it would not give relief against him by com- 
pelling the disseisee to take apv of the steps in question. 
That case has gone as far as any I can find ee 


manner, have been held protected. Wallwyn v. Lee (a) was & 
a case of that kind. There, a mortgage had been created 
by the settlor, who was simply a tenant for life under the 
settlement, and after his death the tenant in tail in posses- 
sion applied to this Court for a discovery and delivery of 
the title deeds, which, he insisted, must be regarded as 
unduly in the possession of the mortgagee, he having no 
interest in the estate. But Lord Eldon, after considerable 
deliberation, held that the Court would not interfere to that 
extent, that the mortgagee was to be protected in the advan- 
tage he had gained by obtaining possession of the deeds, 
and that no course could be taken against him, inasmuch as 
he was a purchaser for valuable consideration without 
notice. 


A case was cited before me in argument, where a good 
many of the decisions I have mentioned may be found. 
The case of Jones v. Powles(b), before Sir John Leach, 
which was a case of the grossest description as regards the 
vendor. The vendor had forged a will and sold under the 
forged title. He then found out that there was a satisfied 
mortgage. The mortgage having been satisfied, the mort- 
gagee was, of course, a trustee for the true owner of the 
estate, ‘The vendor, who knew he was not owner of the 


(a) 9 Ves, 24, (6) 3 Myl. & K. 581. 
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estate, procured the mortgagee to convey to the purchaser ; 1857. 

and the purchaser under that instrument, who originally ee 
took no estate or interest, was held nevertheless to be  Qyirun. 
entitled to retain the estate. Sir John Leach laid it down. 

(and I apprehend that he did not exceed the authorities 

referred to in that case when he so laid it down,) that a 


purchaser from a person in possession purchasing without 


Judgment. 


notice of any prior charge or trust, and obtaining a con- 
veyance of the legal estate from the trustee of a satisfied 
term or the mortgagee of a satisfied mortgage, will always 
be protected in this Court against a prior incumbrancer 
or cestui que trust, subject only to one observation which 
has considerable bearing on the case before me—an obser- 
vation to be found in Lord Eldon’s remarks in Maundrell 
v. Maundrell (a), and repeated by him in Lx parte Knott (b) 
and several other cases—which is this, that the party so 
conveying the legal estate must not have notice of an express 
prior trust or incumbrance. On looking through the autho- 
rities, you find that, where a conveyance is to be obtained 
from a mortgagee who has become a constructive trustee 
by the mortgage being satisfied, or from a trustee of a term 
to attend on the inheritance, the question who is or is not 
entitled to the equity of redemption or to the inheritance 
may be a question that may affect him as to the conveyance 
he may make; but, at the same time, there is no direct 
notice afforded by the document in the hands of the trustee 
or mortgagee of any ulterior trust beyond this, that he is to 
hold for the persons entitled. In Maundrell v. Maundrell 
and again in Ee parte Knott, Lord Eldon discusses 
the whole doctrine, to which, he says, he has considerable eee =; 
aversion, and searches with great jealousy into the cases, Da brla 

and he says he has not beem able to find a case where a t- — 


person being a mortgagee without notice of a previous GAGS 
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trustee of an outstanding legal estate the conveyance of that 
estate, when the trustee himself had notice of the inter- 
vening incumbrance. And I must say, having now 
examined a great number of authorities, I have not been 
able to find a case of that description. I speak of cases 
where it is a dry trust—not the case of a mortgagee whose 
mortgage is unsatisfied, but the dry trust of a satisfied 
mortgage or a satisfied term of years attending on the 
inheritance, where there is nothing but the trust remaining 
to be performed. There are several cases where the pur- 
chaser has been allowed at the last moment, after payment 
in full and up to decree, to get in an earlier mortgage; and 
there is no breach of duty in a person assigning his mort- 
gage to anybody who pays him. Any purchaser is entitled 
to hold that which, without breach of duty, has been con- 
veyed to him. But the case put by Lord Eldon is this: 
—Could the purchaser insist on any benefit to be derived 
from that which would be a breach of duty or breach of 
trust in the trustee? In Ex parte Knott he says, “Surely, 
if the pnrchaser would be safe,’—if the purchaser would 
be entitled to hold the estate discharged of the trust,— 
“the trustee ought to be so.” The trustee should be pro- 
tected in the act which he has committed (a). Whether 
that doctrine will ultimately be held, it is not perhaps 
important for me, at present, to say; but I must say, on 
looking through a vast number of volumes of the carlier 
and later authorities, I have not found any such case as 
Lord Eildon has put—I have not found any case in which 
a purchaser, obtaining a conveyance of a mere dry trust 
estate from a frustee of a satisfied term, or from a mort- 
gagee whose mortgage has been satisfied, such trustee or 
mortgagee having at the time when he made the conveyance 
notice of an intervening charge or trust, has been held 


(a) 11 Ves, 614, 
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entitled to protect himself from such charge or trust by 
means of the legal estate which he has so obtained. 


The case at present before me is one of a different cha- 
racter from any case to be found throughout the authorities, 
Mr. James says, there is in substance no difference between 
the case before me and that of Jones v. Powles, in which a 
man having no title whatever, or, what is worse, having him- 
self forged the title, asks the holder of a mortgaged term, 
when the mortgage has been satisfied, to convey it to the 
purchaser, and yet the Court gives the purchaser the 
benefit of that term, when it is clear the term itself is only 
held for the benefit of those entitled to the inheritance. 
But here, the purchaser taking the conveyance under 
one will, supposed by all parties to be really the last 
will of the testator, finds himself driven to rely upon another 
and a second will, containing on the face of it all the trusts 
which the testator has created. In that point of view, I 
certainly have found no case analogous to this. The case 
cited in argument of Swunders v. Dehew (a) is a case of a dif- 
ferent description, bearing some resemblance to the case put 
by Lord Eldon in Maundrell v. Maundrell. In Saunders 
v. Dehew, it was held, that, although it had then long been 
settled, that a second incumbrancer has a right, at any 
period, however long, after notice of a prior incumbrance, 
to get in any outstanding estate which can be bona fide 
assigned to him, such as that of a prior mortgagee, whose 
mortgage he pays off, and who has no notice of the incum- 
brance ; yet he cannot, after notice, take a conveyance of a 
legal estate held upon express trusts, and then claim to pro- 
tect himself thereby from the trusts upon which it is so 
held. It was argued, that, having no notice of those trusts 
at the time of making the advance, no notice of the instru- 


(a) 2 Vern. 271. 
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ment creating the trusts, he is a bona fide purchaser with- 
out notice for valuable consideration,—but finding that there 
are such trusts, he gets the party who holds the trust estate 
to hand over that estate to him:—a case very similar to that 
put by Lord Eldon, where the trustee, who has knowledge 
who is his cestui que trust, makes a title to the purchaser 
for value. But it was held that a transaction of that kind 
could not be supported. That stands, however, on different 
grounds from the case before me, inasmuch as it would be 
a fraudulent combination of the two—the purchaser and the 
trustee. The purchaser, to save himself, would be inducing 
the trustee to commit a fraudulent breach of trust. 


The case of Saunders v. Dehew has been followed in a 
case of Allen v. Knight (a), before Vice-Chancellor Wigram, 
affirmed on appeal by Lord Cottenham (6). 


That is the extent of the authorities I have yet found on 
the subject resulting in this distinction, that, although you 
may get in any outstanding legal estate which a person 
may bona fide assign to you, you having notice of the inter- 
vening incumbrance, he not having any such notice, you 
cannot procure a conveyance from a trustee who himself has 
an adverse duty to perform, and who by such a conveyance 
would, in fact, be making over the estate to you to protect 
you against the very interests which it was his duty to 
protect. That is so rational, that one wonders the question 
should have arisen twice. 


But in this case it is an admitted fact, that James Prosser, 
when he purchased and took his conveyance, had no notice 
of the second will. I must take it, on the evidence, that the 
seller also had no notice. They intended the one to pass and 


(a) 5 Hare, 272. (6) 11 Jurist, 527. 
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the other to take the interest of John Carter the younger 
under the supposed last will. I have already held that the 
interest which he took under the real last will passed. And 
now comes this question, which seems to me to be one of 
very great importance, and I confess I felt much pressed 
by the very able view in which Mr. James presented it to 
me, but which I have not been able to satisfy my mind is 
the correct view. He says, “I was a purchaser for value 
without notice ; I plead purchase for value without notice.” 
Lord Eldon says, in Walwyn v. Lee, you must plead 
that the vendor was in possession (the question there 
was, whether it was necessary to shew that the mort- 
gagee had taken possession), you must plead possession to 
make out that you purchased for valuable consideration 
without notice. Accordingly, Mr. James puts it in this 
way. He says, “I might plead I took a conveyance from a 
person in possession ; I find myself in possession of the legal 
estate, and how can a Court of equity interfere to deprive 
me of the benefit of the legal estate?” But the only legal 
estate he can avail himself of is a legal estate under a con- 
veyance, which, on the very face of it, betrays the trust ; 
and the question is, whether, if you are obliged to say, “I 
have no other conveyance than this: this is my legal 
title,’ such a legal title can be held a protection from the 
claims of the cestuis que trustent. In other words, on a bill 
filed by the cestuis que trustent for the execution of the 
trusts of the will, can any purchaser plead a purchase of 
the trustee’s legal estate without notice of the trusts; be- 
cause the trustee affected to convey a different estate from 
that which he in fact conveyed. 


Now, no case has ever been brought up to that; and 
looking to the distinction drawn between the case of a trust 
expressed on the face of the instrument, and cases where 
there is merely the general direction to hold in trust for 
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the persons ultimately to be entitled—two cases of an 
extremely different character—it does not appear to me, 
that, if you are driven to rely for your title on that which 
on the very face of it when produced discloses the equitable 
interests, you can be heard to say, “I claim the estate 
under this instrument, and I disclaim every charge that 
appears upon the face of it; or aver ignorance of the deed 
which constitutes your title.” 


So far from thinking it an easy or simple case, I confess 
I have thought it a case of considerable doubt and diffi- 
culty, novel altogether in its circumstances, and of course 
open to this observation, that it may be said that equity can 
only fasten upon the conscience. Prosser says, “I have got 
the legal estate, and although it is a legal estate created by 
the instrument which affords direct notice of these trusts 
nevertheless, my conscience was unafiected by them. Before 
I knew the contents of the will, I got the estate by mistake 
and by accident and I am unaffected by these trusts; my 
conscience being unaffected, how can you fasten upon me any 
trusts declared of the legal estate so vested?” @It seems to 
me, nevertheless, that where, as here, a person is driven to 
the necessity of saying, “ What I rely on is the fact of my 
having acquired the legal estate under this will; at the 
execution of my mortgage, what passed to me was the 
estate vested in the mortgagor under this will ”—the answer 
is, that the moment you look to see what estate is 
vested in the purchaser under the will, you see also the 
trusts to which it is subject; the very same instrument 
which he is obliged to produce to make out his title, is the 
identical instrument describing the trusts that may be 
enforced against him. 


As to the doctrine of estoppel, the second point Mr. 
James relied upon, that is clearly disposed of by the case of 
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Carpenter v. Buller (a), which lays down distinctly the effect 
of estoppel, and shews that the mistake has long since been 
corrected at law, which was fallen into here, of supposing that 
the deed itself could operate as an estoppel in all actions. 
An estoppel is always in some action or proceeding based on 
the deed in which the fact in question is‘recited. Ina colla- 
teral action there can be no estoppel, as Baron Parke puts it 
in Carpenter v. Buller. He says, “If a distinct statement 
of a particular fact is made in the recital of a bond or other 
instrument under seal, and a contract is made with reference 
to that recital, it is unquestionably true, that, as between 
the parties to that instrument and in an action upon it, it 
is not competent for the party bound to deny the recital, 
notwithstanding what Lord Coke says on the matter of 
recital in Co. Litt. 8352, b.; and a recital in instruments not 


“under seal may be such as to be conclusive to the same 


extent. A strong instance as to a recital in a deed is found 
in the case of Lainson v. Tremere (b), where, in a bond to 
secure the payment of rent under a lease stated, it was 
recited that the lease was at a rent of 1701., and the De- 
fendant was estopped from pleading that it was 1401. only, 
and that such amount had been paid. So, where other 
particular facts are mentioned in a condition to a bond.” 
Then he adds, “ By his contract in the instrument 
itself, a party is assuredly bound and must fulfil it. But 
there is no authority to shew that a party to the instrument 
would be estopped in an action by the other party, not 
founded on the deed and wholly collateral to it, to dispute 
the facts so admitted, though the recitals would certainly 
be evidence; for instance, in another suit, though between 
the same parties, where a question should arise whether the 
Plaintiff held at a rent of 170/. in the one case, or was 
married in the other case, it could not be held that the 
recitals in the bond were conclusive evidence of these facts,” 
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Here, in this case, I assume ejectment to be brought by 
John Carter the younger, or those claiming under him, in 
respect of the shares of the other three brothers. That 
action being a matter wholly collateral to this deed, and 
not an action upon the deed, the deed would only be evi- 
dence and no estoppel. It is an ingenious point to suggest, 
but I think it is sufficiently clear. The other point, I 
thought far from clear, and it is not until after great con- 
sideration that I have come to the view I take of it. 


Those were the two main points in the case; but there 
was a third point which is worthy of some consideration, 
all the rest was comparatively simple. It was, whether 
John Carter, the father, had not lost his priority by giving 
back the title deeds to his son who made the mortgage. 


In reference to this point, I may take it as conclusively 
settled, that, in order to postpone any party to a cause in 
respect of a prior mortgage or incumbrance, the onus is on 
the party claiming, of showing not merely that he has got the 
title deeds—of course that he can easily show—but that he 
has got them through gross negligence on the part of the 
person he seeks to postpone. In Allen v. Knight (a), the 
deeds had got into the hands of the wrong party; but there 
was no evidence how they got there. They were in the hands 
of the mortgagor (but how, there was no evidence on either 
side) and he parted with them; and Vice-Chancellor Wig- 
ram first, and Lord Cottenham afterwards(b), held, that the 
burthen of proof was on the person asking to postpone the 
other, and no gross negligence would be assumed from the 
mere fact of possession. In Colyer v. Finch(c), before the 
House of Lords, the doctrine has been fully and completely 
settled, as it appears to me; and Vice-Chancellor Turner, in 
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Hewitt v. Loosemore(a), lays down the doctrine in a man- 
ner which, if I may venture to say so, is a clear and precise 
mode of stating it, viz. that there must be gross negli- 
gence. But even then, according to Allen v. Knight, you 
are bound to shew that no inquiry was made—to extract, 
if you can, by examination or otherwise, the admission that 
no inquiry was made—because in Allen v. Knight it was 
said, that, where there was no evidence one way or the other, 
the Court would not presume that no inquiry was made. 


In the case before me the evidence is simply this, the ques- 
tion arising between co-defendants there is no direct evidence 
either way as to the circumstances under which the deeds 
were left; but two of the subsequent mortgagees, Aiken 
and Coles, make this affidavit: 


[His Honour read the affidavit as above (b)]. 


So that they charge distinct fraud against John Carter 
the younger. It is not proved, their evidence is only that 
they are informed and believe, and there is no evidence 
whatever of the truth of what they say. The effect, there- 


_ fore, is merely to tender an issue; but how do they put their 


issue? Their issue is, that Short knew of the other will. 
Then what do they extract from Carter the elder, on cross- 
examining him. They only extract this: 


[The VicE-CHANCELLOR read the result of the cross-exa- 
mination (c).] 


If Short had said that truly, it was quite a sufficient rea- 
son for giving back the deeds. It may make Mr. Short’s 
case a very bad one; but if the. deeds were given back to 
John Carter the younger as trustee, he had a right to re- 
tain them; under the last will he was trustee of the pro- 
perty, and as such he was the right person to hold the 


(a) 9 Hare, 449. (b) Vide supra, p.624. (c) Vide supra, p. 625. 
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deeds. In Farrow v. Rees(a), it was held, that, where an 
estate is vested in trustees, subject to a term for secur- 
ing a jointure and for raising portions, and the tenant for 
life mortgages his interest, the mortgagee shall not be post- 
poned merely on the ground that he has not obtained pos- 
session of the deeds; for although a tenant for life has the 
custody of the deeds, nevertheless, there being a term for 
securing a jointure, or for raising portions, the trustees have 
a right to prohibit his parting with them. 


Even if I am to take the case as it would have stood if 
the interests of the parties had been such as they supposed 
them to be under the earlier will, although Iam not obliged 
so to take it, yet I have a strong inclination of opinion, 
that, where there are title deeds belonging to several tenants 
in common, and one mortgages his share, it would not be 
an act of gross negligence in the mortgagee to hand him 
back the deeds; and here, according to Mr. Carter’s evidence, 
he says the deeds were in the hands of his solicitor for pre- 
paring the mortgage, and when the mortgage was prepared 
they were handed back. If called upon to decide the 
point, I think it would be impossible for me to hold that 
there was such gross negligence on the part of John Car- 
ter the elder in not retaining the deeds upon his taking the 
mortgage of what he supposed to be one-eighth of the pro- 
perty as to amount to fraud. However, I do not think the 
case can be put so high as that, for, if Short had notice of 
the subsequent will, or suspected it, he handed them rightly 
back to the son, and it would have been wrong in the fa- 
ther to retain them. 


That disposes of the main questions in the cause. A 
minor point remains to be disposed of: as to what is the ef- 
fect of the several incumbrances made by the three bro- 
thers, Edward, George, and Charles. 


(a) 4 Beay. 18. 


CASES IN CHANCERY. 


As regards George and Charles, the incumbrances exe- 
cuted by them purport to pass, not only their supposed in- 
terests under the will of January, 1846, but all their in- 
terests in the testator’s estates. As regards George and 
Charles, therefore, I hold that the deeds so executed by 
them passed all the interest to which they were entitled 
under the real last will of the testator; consequently, that 
they passed all the arrears of the annuities due to George 
and Charles respectively, when such deeds respectively were 
executed by them; and that, upon their executing those 
deeds, their interests under the last will of the testator ceased. 


But, as regards Edward, the certificate only finds that he 
executed a deed, dated 1854, by which he purports to con- 
vey and assign, and covenants to surrender, all his parts or 
shares of and in all the estates which passed by the will of 
January, 1846, which is not now the real will, and under 
which, therefore, nothing passed; after’which the deed con- 
tains the words, “and all his estate, interest, &c., of, in, to, 
or out of the same hereditaments and premises hereby 
granted and assigned, and covenanted to be surrendered.” 
I cannot upon that hold that he has passed his interest 
under the real last will. 


However, as the certificate states that several other deeds 
were executed by Edward which are not in evidence, there 
must be an inquiry about that. As regards the other bro- 
thers, I am clear that their interests have ceased; but as re- 
gards Edward, as to whom I only find that he has executed 
some deeds of which I know nothing, I cannot say that his 
interest has determined. 


Upon the cause coming on to be spoken to upon the 
Minutes, it appeared, that, by an indenture, dated the 23rd 
VOU a Lin, UU Ae Ve 
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of January, 1850, Edward Carter had purported to pass 
all his estate and interest in the testator’s estates generally. 


The following order was then made :— 


DeciareE that the Defendant, Ann Prosser, as administratrix o 
John Prosser deceased, is by virtue of the surrender to the said 
James Prosser, dated the 4th of December, 1852, and of his ad- 
mittance, dated the 22nd of December, 1854, the first incum- 
brancer on the life interest of the Defendant John Carter the 
younger in one undivided eighth part of the copyhold estates of 
the testator Ldwin Carter, to which the said Jumes Prosser was ad- 
mitted by the said admittance, but subject nevertheless to the prior 
trusts of the will. Declare, that the said James Prosser was a 
trustee of the legal estate of the said one-eighth of the said copy- 
hold estates for the purposes of the said will. Declare, that William 
Tiley is, by virtue of the assignment, dated the 21st of November, 
1854, the first incumbrancer on the life interest of the Defendant 
John Carter the younger in the renewed lease of the testator’s tithe 
rentcharge of the chapelry of St. Lawrence and other premises 
therein comprised, without prejudice to any further claim which he 
may be advised to make with respect to the said assignment. 
Declare, that the defendants Bromage and the Sneads, as the sub- 
morteagees of the Defendant John Carter the elder, are, by virtue 
of the indentures of the 1st of June, 1850, and the 13th of April, 
1855, the first incumbrancers on the life estate of the Defendant John 
Carter the younger, in all the freehold, copyhold, and leasehold 
estates of the testator, other than the said one-eighth of the 
said copyhold estates, and the said tithe rentcharge and other 
premises of which the said William Tiley is declared to be 
the first incumbrancer, but subject, nevertheless, to the prior 
trusts of the will. Declare, that the said Defendants Bromage 
and the Sneads are trustees of the legal estate in the said 
freehold, copyhold, and leasehold estates, on which they are 
hereinbefore declared to be the first incumbrancers, for the purposes 
of the said will. Declare, that the said Bromage and the said 
Sneads are by virtue of the same indenture the second incum- 
brancers on the life interest of the said John Carter the younger, on 
the said one-eighth of the copyhold estates, and on the leasehold 
premises of which the said William Tiley is declared to be the first 
incumbrancer. Declare, that the Defendant John Carter the elder 
is, by virtue of the said indenture of the 1st of June, 1850, the next 
incumbrancer on the life interest of the Defendant John Carter the 
younger, in all the freehold, copyhold, and leasehold estates of 
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which the said Bromage and the Sneads are hereinbefore declared 
to be the first and second incumbrancers, but subject. nevertheless 
as aforesaid. Declare, that the priority of the other incumbrancers 
on the life interest of the Defendant John Carter the younger 
under the will is as mentioned in the certificate. 


Declare, that the annuities given by the will to the testator’s 
brothers George and Charles respectively, and their reversionary 
life interests in the said freehold, copyhold, and leasehold estates 
of the testator, ceased from the dates of the indentures [speci- 
fying the dates of the indentures by which they purported to pass 
their shares,| and that the arrears (if any) then due of their said 
annuities were assigned by the last-mentioned indentures. And it 
appearing that the indenture of the 23rd of January, 1850, would, but 
for the condition against alienation in the will contained, have had 
the effect of giving the benefit of Hdward Carters annuity and re- 
versionary life interest to the Defendant John Carter the elder— 
Declare that the said annuity and reversionary life interest of the 
said Edward Carter ceased from the date of the last-mentioned in- 
denture ; and that the arrears (if any) then due of his said an- 
nuity were assigned thereby to the said John Carter the elder 


Appoint new trustees. 


Order sale of so much of testator’s freehold, eopyhold, and lease- 
hold estates as may be necessary to raise the amount of the said 
costs and the arrears of the annuities. 


And it appearing that James Prosser in his lifetime, and the Chil- 
cotts, Tiley, Bromage, the Sneads, Aiken, and Coles, having been 
served with notice of the decree, obtained orders for liberty to 
attend the proceedings under the decree, and that they attended 
and took the benefit of the decree—Order Ann Prosser and the 
Chilcotts to deliver up on oath to the new trustees, as the trustees 
of the will, the title deeds and muniments of title relating to the 
‘testator’s freehold, copyhold, and leasehold estates, which they 
received from the Defendant John Carter the younger upon the 
occasion of their respective mortgages. 


Order Ann Prosser and Bromage, and the Sneads to join in and 
execute proper conveyances and assignments for vesting the legal 
estate of such parts (if any) as shall not be sold under this order of 
the premises of which they are respectively declared to be trustees, 
to the new trustees upon the trusts of the will. 
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WHITE v. CORAM. 


In this case, there having been a reference as to titie, the 
Chief Clerk certified that a good title had not been shewn, 
because a fee simple did not pass to James Beavis, under 
the devise of the testator’s “ estates” in the following will, 
which was one link in the chain of title :— 


“This is the last will and testament of me Thomas 
Southwood, of Pitsminter in the county of Somerset, 
Esquire: I do hereby give and devise all my estates im the 
occupation of John Trood, in the parishes of Pitminster 
and Tull, to my cousin James Beavis, if he is living at the 


time of my death, but if he is dead I give the said 


estates to Frederick White junior, son of Frederick White 
of Wellington; also I give unto Henry Matthews, a son 
of Francis Matthews, deceased, all my right in possession or 
reversion in my estates in the parishes of Huniock and Clay- 
hidon, and Burnley, in the parish of Churchstanton ; 
also I give unto Clement Matthews, also son of the said 
Francis Matthews, all my estates in the parish of West 
Buckland, in the county of Somerset ; also I give unto 
Ann Bush, wife of John Bush, of Beach, in the parish of 
Button, all my manor and lands in the parish of Church- 
stanton, not before disposed of to the said Ann Bush ; 
also I give all my lands in the occupation of Peter Poole, 
Richard Hone, Robert Chard, and Robert Hutchings, 
in the parish of Pitminster, to the said Ann Bush ; also 
I give unto my servant, Ann Bishop, 5001. ; also I give to 
the said Amn Beshop for her life, 520. yearly, to be paid 
to her yearly, by weekly payments, to be paid by my 
executor hereafter named, out of my estates in the parish 
of Angersleigh ; also I give unto John Billett, of Pit- 
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minster, 10001.; also I give to William Buncombe, of 1857. 
Pitminster, 10001.; also I give to John Trood, my Wats 
tenant, 1000/. ; also I give unto my servant James Manley, : 
10001. ; also I give to George Gollyp, formerly’my appren- gy ens. 
tice, 500/.; also I give unto Dorothy Tuck, my servant, 

5001. ; also I give unto dnn Hutchings, my servant, 5001.; 

also I give unto James Coles, John Bale, William Mor- 

gan, and James Tozer, my labourers, 2001. each ; also I 

give unto John Bradbeer and Mary Blackmore, 1001. 

each. And I do hereby charge all my chattels with the 

payment of all my debts and legacies, if sufficient, by my 

executor, within one year after my death; but if my 

chattels are not sufficient, then I charge all my lands de- 

vised to my executor with the payment thereof. All the 

rest of my manors, lands, houses, and buildings, advowson, 

and all my chattels not before disposed of, I give to my 

faithful servant Robert Mattock ; and I do hereby appoint 

him my sole executor and residuary legatee. In witness 

whereof, I, the said Thomas Southwood, have set my hand 

| _ and seal, this 18th day of May, 1829.”j 


This was a motion to vary the certificate. 


— 


Mr. Rolt, Q. C., and Mr. Dymond, for the motion. 


i 
| Mr. Daniel, Q. C. and Mr. Hanson contra. 
| 
| 


| -Vice-CHanceLtor Sir W. Pace Woop:— 
/ 


I am of opinion, that the devise to James Beavis would 
confer upon him a fee simple. The Courts have leaned 
very strongly of late against making minute distinctions 
5 | in questions of this kind. The certificate must be referred 
back to the Chief Clerk. 


Judgment, 
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1857, Mr. Hanson.—Your Honour’s judgment confirms the 
Wim Opinions of Mr. Preston, Mr. Duwal, and several other 
Ms eminent conveyancers, which have been taken upon this 
Coram. fees 
Judgment. 
ad 


July 13th - THE ~ COMPANY OF PROPRIETORS OF THE 
& 15th; 


LEOMINSTER CANAL NAVIGATION 
and Aug.3rd. 
v. 
THE SHREWSBURY & HEREFORD RAILWAY 
COMPANY. 
thoi Tue Plaintiffs, an incorporated company, were the pro- 
TACL3E— é bs 

Specific Per-  prietors of a canal running near and in the same direction 
oe ae with a portion of the line of the Defendants’ railway ; and 
Pur chaser— 


Mantunye. 1 1846, when the projectors of the railway were applying 


8 G Be be for their Act, it was manifest that the railway would 
CIOs ED be 


Bill by a canal company for specific performance by a railway company of an agreement 
to purchase the canal for 12,0007, entered into by the projectors of the railway, with a 
view of obviating bond fide opposition on the part of the Plaintiffs to Defendants’ Act— 
Dismissed, on the ground that there was no agreement under seal, or signed by two of 
the directors of the railway company as required by the 97th section of the Companies 
Clauses Consolidation Act (8 & 9 Vict. ec, 16) notwithstanding the Plaintiffs had,?upon the 
faith of the agreement, withdrawn their opposition, and had further performed their part 
of the agreement, by obtaining an Act authorising the sale and purchase of the canal, and 
notwithstanding other circumstances tending to shew part performance, and a bona fide in- 
tention by both parties to complete. 


By the Act authorising the sale and purchase of the canal, the Defendants were “authorised 
ond required,” with consent of three-fifths of the proprietors present at a special meeting, 
“to purchase the canal upon such terms and conditions as shall be or may have been 
agreed upon between the said companies.” The proprietors present at a special meeting, 
duly held and called in every respect as required by the Act, passed a unanimous resolu- 
tion (afterwards communicated to the Plaintiffs) authorising the directors to purchase 
the canal for 12,000/., upon such terms and conditions as to them should seem meet. 

Held, 1st, that the Act, not referring to the previous imperfect agreement, did not 
give validity thereto. 2nd, that, notwithstanding the meeting had been held, and the 
requisite consent of the proprietors obtained, the company were not bound by the words 
“authorised and required to purchase,” inasmuch as the purchase was to be subject to 
such terms and conditions as should be agreed upon “between the said companies.” And 
the proprietors having referred it to their directors to settle such terms and conditions, 
the latter could only do so in the mode prescribed by the 97th section of the Companies 
Clauses Consolidation Act, viz. by an agreement signed by two at least of their number. 


Besides, where there is not already an agreement under the company’s seal, or signed 
We oe fperes fri 99 Ce 1 E. is Be ei Mee OISI eas. Lory 
Lins. 1, Wert Nab apport Cy 22h, BG. f. 00 7 = 
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materially injure the traffic of the canal. To obviate an 1857. 
opposition which the Plaintiffs were about to make to the nae 


LEOMINSTER 
CaNAL NAvVI- 


to a great extent effectual, a negotiation was entered into ation Co. 
v 


by the proprietors of the railway with the Plaintiffs, with a Tux Surews. 
view to the purchase of the Plaintiffs’ canal by the De-  funnronn 
fendants, in the event of their being incorporated. And in Ra™way Co. 
February, 1846, the solicitors of the projectors wrote to the Statement. 
Plaintiffs as follows :—“ Shrewsbury & Herefordshive— 

The directors of this railway have had under their con- 

sideration the proposal for purchasing the Leominster 


Canal, and after hearing the report of the interview, held 


passing of the Defendants’ Act, and which promised to be 


yesterday, between your agents and the deputation from 
this board, they have instructed us to submit the following 
proposal for the consideration of the Canal Company. The 
Shrewsbury and Herefordshire Company, in the event of 
their obtaining their Act during the present or following 
session, offer to purchase the canal, with all property of 
every description belonging to the Canal Company (except 
the houses in Leominster) at the sum of 12,0007. The 
Canal Company to obtain the sanction of Parliament to 
the transfer of the canal to the Railway Company, and to 
its being discontinued as a navigation, if the Railway Com- 
pany should desire to stop it up. We presume you will 
submit this without delay to the proprietors of the Canal 


by two of the directors, or where there is any question left open as to the terms or condi- 
tions of the agreement, the proper mode of enforcing such a direction in an Act of Parlia- 
ment is by mandamus, and not by suit for specific performance—Semble. 


Had the Plaintiffs obtained from the directors a conditional agreement, stipulating, that, 
in the event of an Act being obtained authorising a sale and purchase of the canal, they 
would bind the company to carry out the imperfect agreement, then, on the passing of 
such Act, the company might have been completely and effectively bound—Obiter. 


All that was decided by the House of Lords in the Caledonian and Dumbartonshire Rail- 
way Company v. The Magistrates of St.Helensburgh (2 Macqueen, 391) is, that, what directors 
cannot do after the incorporation of a company, provisional directors cannot do before, 
for the purpose of binding the shareholders. 

Observations on the necessity in dealing with public companies of obtaining agreements 
drawn up and executed in the most legal, solemn, and binding form; experience showing 
that in such transactions good faith cannot be relied on. 
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Company, and when you have done so, we shall be glad to 
hear the result.” 


This proposal was taken into consideration at a special 
meeting of the proprietors of the Plaintiffs’ Company, held 
in July, 1846; when it was resolved that the proposal 
should be accepted. 


Upon the faith of this transaction, the Plaintiffs withdrew 
their opposition to the Defendants’ Act; and in the same 
year that Act was passed. 


A correspondence then ensued between the solicitors of 
the Defendants and the solicitors of the Plaintiffs; and a 
draft agreement was forwarded on behalf of the Plaintiffs to 
the solicitors of the Defendants, by which, after reciting 
that during the progress through Parliament of the De- 
fendants’ Act, an agreement or undertaking was made or 
given on behalf of the promoters of the railway for the 
purchase on the terms therein expressed of the Canal, and 
that such agreement was on behalf of the Canal Company 
adopted and confirmed at a special general assemby of the 
proprietors, it was witnessed, that the Canal Company 
agreed to sell to the Railway Company, and the Railway 
Company agreed to purchase, for 12,0000. the fee simple 
and inheritance of the Canal; and that “On the quiet 
and undisturbed possession for a period of forty years and 
upwards of the Canal Company of and in the canal_and 
property thereby agreed to be sold being duly and satis- 
factorily shewn and proved, such title of the Canal Com- 
pany thereto by possession should be accepted by the 
Railway Company without any objection. That the said 
sale or purchase should be completed, and the Railway 
Company should be let into possession of the canal and 
property thereby agreed to be sold on the 1st day of Janu- 
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ary then next; provided that an Act or Acts of Parliament, 
sanctioning or authorising the sale and purchase thereby 
agreed to be made, should have been then obtained, or as soon 
after that day as any such Act should have been obtained.” 
And it was further thereby agreed, that such Act or Acts 
of Parliament as might be necessary for sanctioning and 
confirming the sale and purchase thereby agreed to be 
made, and authorising the discontinuance of the Canal, and 
for giving full effect to that agreement, should be applied 
for in the then present session of Parliament by the Canal 
Company, with the consent and co-operation of the Rail- 
way Company, who should to the utmost of their power 
promote the success of such application ; and all the costs 
and expenses of such application should be borne and dis- 
charged by the Canal Company and the Railway Company 
in equal moieties. 


This draft was approved on behalf of the Defendants by 
their solicitors, and was laid by them before the Directors of 
the Railway Company ; and at a meeting of the proprietors of 
the Railway Company, held in February, 1847, a resolution 
was passed, which was afterwards communicated to the 
Plaintiffs by the Defendants, “that the Directors be 
authorised to carry out the arrangements made by them 
with the proprietors of the Leominster Canal Navigation.” 


An Act of Parliament was then applied for by the Plaintiffs, 
as provided for by the draft, and was passed, the Defendants 
signifying their consent by their common seal. 


This Act, which was called “The Leominster Canal Sale 
Act, 1847,” contained the following recital :—“ Whereas 
the aforesaid Canal, or such portion thereof as is completed, 
is of little use for the purposes for which the same was 
intended, and by the construction of the said proposed 
railway the utility thereof will be further diminished ; and 
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it is probable that the proprietors thereof will be no longet 
able to maintain the same; and the-said Railway Company 
are willing to purchase the said Canal and works and other 
the property of the. said company of proprietors except 
certain messuages and land in the borough of Leominster, 
and the said company of proprietors are willing to sell the 
same.” 


By the 4th section of the Act it was provided as follows: 
“That it shall be lawful for the said Canal Company to sell, 
transfer, and dispose of to the said Shrewsbury & Hereford 
Railway Company (which company is hereinafter referred 
to as the said Railway Company) and the same company 
are hereby authorised and required, with the consent of at 
least three-fifths of the proprietors in the said Railway 
Company present at a meeting specially held for the pur- 
pose, and called by advertisement inserted for four con- 
secutive weeks in the newspapers of the several counties 
within which such railway is to be made, and held at a 
period not less than seven days after the last insertion of 
such advertisement, to purchase the said Canal, called ‘ The 
Leominster Canal, or such portions thereof as have been 
constructed, and the reservoirs, aqueducts, towing paths, 
houses, and other buildings, wharfs, works, lands, powers, 
authorities, easements, and privileges belonging to or vested 
in the said Canal Company, and all other property what- 
soever, whether real, personal, or mixed, of the same com- 
pany, save only certain hereditaments in the Act specified ; 
and such sale or other disposition may be made subject to 
all or any liabilities and incumbrances charged upon or 
affecting the same canal and premises, and which shall not 
be agreed to be, and shall accordingly be discharged or pro- 
vided out of the purchase money and other funds of the said 
Canal Company, and generally upon such other terms and 
conditions in every particular, and with and subject to such 
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provisions and stipulations as shall be or may have been 
agreed upon between the said companies.” 


The expenses attending the obtaining this Act, (13181. 
lls.) were discharged by the Plaintiffs and the Defendants 
in equal moieties, as expressed in the draft agreement. 


In June, 1852, the directors of the railway company in- 
serted advertisements in the newspapers, conformably to the 
provisions of the Act, calling a special meeting for the pur- 
pose of authorising the purchase by the company of the 
Leominster Canal. This meeting was held on the 7th of 
July, 1852, when the following resolution was passed :— 


- “That the directors of the company be and they are hereby 


authorised, by and with the consent of the proprietors pre- 
sent at this meeting, to purchase the Leominster Canal for 
12,000/. at such time, and upon such terms and conditions, 
and with and subject to such provisions and stipulations as 
to them shall seem meet.” 


On the 8th of July, 1852, the secretary of the Railway 
Company wrote to the Plaintiffs’ solicitors: —“I beg to in- 
form you, that, at the special meeting held yesterday, a re- 
solution was passed authorising the directors to complete 
the purchase of the Leominster Canal.” 


A correspondence then took place with respect to the 
title to the property, in consequence of the Plaintiffs not 
having any documents of title, but merely a title by adverse 
possession for upwards of forty years. The Defendants took 
the opinion of counsel upon this question; and, in August, 
1854, the Defendants’ solicitor wrote to the Plaintiffs’ soli- 
citor, as follows:—“TI consulted the directors in this case, as 
I promised when I had last the pleasure of seeing you, and 
reported to them the opinion of Mr, Alliutt, that the Canal 
had not made, and it appeared could not make, a title at 
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all satisfactory to his mind. The directors, however, under 
all the circumstances, are disposed to accept such convey- 
ance as can be made, and to pay the sum agreed upon as 
soon as the amount can be realised by sale of shares on 
hand without serious loss. The position of the company as 
to its unappropriated capital is fully explained in the re- 
port at the last half yearly meeting, and from which you 
will see that we shall not be in funds until the shares on 
hand are taken up. The directors feel, that, to issue at the 
present market price, would be an undue sacrifice, which 
they would not be justified in making.” 


The bill prayed specific performance of the agreement 
for the purchase of the Canal, and that it might be declared 
that the Defendants had accepted the Plaintiffs’ title to the 


property. 


The Defendants, by their answer, insisted, jirst, that the 
agreement (if any) between them and the Plaintiffs was 
not one of which this Court could enforce specific perform- 
ance, or which the Defendants were bound to perform; 
secondly, that, under the circumstances, they had not accept- 
ed the Plaintiffs’ title, but had a right, should they choose to 
perform the agreement, to a good title, as usual between 
vendor and purchaser. 


Mr. Daniel, Q. C., Mr. Dickinson, and Mr. Stallard for 
the Plaintiffs :— 


This contract is one of which this Court will enforce 
specific performance. 


The object sought by the Defendants in entering into the 
contract In question was a legitimate object, and it was an 
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object most material for the purposes of their railway: they 1857. 
wanted the Plaintiffs’ traffic; they wanted still nore to ob- a 
viate the opposition which, as the evidence shews, the Plain- Leo 
tiffs were about to make to the passing of the Defendants’ art10n Co. 


Bill, and which had every prospect of proving effectual. The Tux SuREws- 
terms on which these advantages were to be obtained under jyanrronp 
the contract were reasonable and moderate. That contract is Ramwar Co. 
an executed contract. It has been part performed. Ithas Argument. 
been performed on the part of the Plaintiffs who were requir- 

ed in limine to withdraw their opposition to the Defendants 

Bill,and who immediately withdrew that opposition upon the 

faith of its being performed ;—who were then required, by 

the contract, to apply to Parliament for an Act authorising 

the sale and purchase of the Canal, and who accordingly 

obtained such Act, and discharged their moiety of the costs 

which the agreement bound them to discharge. It has 

been performed in part by the Defendants, who, pursuant 

to the draft agreement, promoted the success of the Plain- 

tiffs’ application for the Act, testified their consent to the 

passing of the Act under their common seal, and like the 

Plaintiffs discharged their moiety of the costs, as stipulated 

by the draft. The Act “authorises and requires” the De- 

fendants, with the consent of three fifths of their proprietors 

present at a meeting specially held for the purpose, to pur- 

chase the Canal. And that also is performed on the part 

of the company. The meeting is held. All the proprietors 

present pass a resolution authorising the directors to carry 

out the arrangement they had made with the Plaintiffs for 

| the purchase of the Canal, and that resolution they commu- 

1 nicate by their secretary to the Plaintiffs. This is all which 

the terms of the Act or the rules of this Court require to 

constitute a binding contract, and one of which this Court 

will enforce specific performance: Edwards v. The Grand 

| Junction Railway Company(a), Lord Petre v. The 


(a) 1 My. & Cr. 650. 
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Eastern Counties Railway Company (a), and Stanley v. 
The Chester & Birkenhead Railway Company (b). 


In Preston v. The Company of Proprietors of the Liver- 
pool, Manchester, and Newcastle-wpon-Tyne Junction 
Railway(c), and the other cases which will be cited con- 
tra, the object of the contract was ultra vires and unrea- 
sonable, the property to be purchased being remote from 
the intended line of railway,—not required or even to be 
used for the purposes of the intended railway, and the pur- 
chase ‘was merely a colourable pretext for giving a dou- 
ceur to parties who might otherwise have offered vexatious 
opposition. Here the Canal was in the immediate vicinity 
of the Defendants’ line, and their traffic would necessarily 
be absorbed by the Act passing. 


For these reasons, we submit that there should be a de- 
cree for specific performance. But if the Court objects to 
make such a decree at present, there will at least be a re- 
ference as to title, having regard to the terms of the draft 
agreement, by which we submit the company under the 
circumstances is bound. 


Mr. Rolt, Q.C., and Mr. Giffard, for the Defendants, con- 
tended, that there being no document under the seal of the 
Railway Company, or signed by two of their directors as re- 
quired by the 97th section of “The Companies Clauses Con- 
solidation Act, 1845”(d), there was, in effect, no contract 
either before or after the passing of the Act enabling a sale 
and purchase of the Canal; nor was there anything in that 
Act to render valid any parol contract, if indeed there were 
any parol contract in existence before the Act was passed. 


Then, as to part performance of any such parol contract, 


(a) 1 Railw, Cas, 462. (c) 5 H. L. C. 605. 
(b) Id. 58, (d) 8 & 9 Viet. 16. 
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the circumstance of the Plaintiffs’ having withdrawn 
their opposition to the Defendants’ Act did not amount to 
part performance, as was clear from the late decisions of the 
House of Lords in Preston v. The Company of Proprietors 
of the Liverpool, Manchester, and Newcastle-upon-Tyne 
Junction Railway (a); and in The Caledonian and Dum- 
bartonshire Railway Company v. The Magistrates of St. 
Helensburgh (b); which it was impossible to read without 
coming to the conclusion that Lord Cottenham’s decisions in 
Edwards v. The Grand Junction Railway Company, and 
the other cases cited contra, can no longer be treated as law. 


The VICE-CHANCELLOR.—It would occasion great. re- 
joicing to many railway companies, to find they could be 
dishonest with impunity. 


Mr. Giffard.—But no less dishonesty may result from a 
contrary doctrine. And so the Lord Chancellor puts it. 
He says, “It is manifest that the doctrine” (the doctrine 
that parol contracts entered into by agents before the 
passing of the Act can bind the company incorporated by 
the Act,) “is open to great objections ; for, when a company 
is incorporated by Act of Parliament, hundreds, I may say 
thousands, of persons from all parts of the kingdom come 
and purchase shares upon the faith that the Act of Parlia- 
ment tells them what their liabilities are.” 


For these reasons, we submit that the Court can neither 
decree specific performance, nor make any reference as to 
title. At all events, the reference sought by the Plaintiffs, 
limiting it to a possessory title as stipulated by the draft, 
cannot be granted, there being nothing to bind the De- 
fendants to that draft, or to anything else restricting their 
right to a good title. That the mere circumstance of the 
solicitor’s having approved the draft does not bind the 
directors, is too clear for argument. 

(a) 5 HL. C. 605. (b) 2 Macq. 391. 
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They cited, also, The Queen v. The Mayor ke. of Stam- 
ford (a). 


Mr. Daniel, Q. C., in reply, contended, that, after the 
passing of the resolution of the Railway Company in July, 
1852, the contract was, in fact, an executed contract. The 
subject matter of the contract was determined. The pur- 
chase money was determined. What more remained to be 
adjusted ? 


The VICE-CHANCELLOR.—A question of title would still 
remain. According to the original contract, the Plaintiffs 
were bound to make out a good title. After that, a draft 
passes between the solicitors. But how do you bind the 
directors to that draft ? 


Mr. Daniel, Q. C.—Their own solicitor shewed it to the 
directors as approved by him on their behalf. They must 
be presumed to have laid it before the special meeting 
which authorised them “to carry out the arrangement 
made by them with the Plaintiffs.” 


Then the Act imposes a parliamentary obligation on the 
Defendants to complete the purchase. They are thereby 
“authorised and required” to purchase. 


The VicE-CHANCELLOR.—But “upon such terms as shall 
be agreed upon between the companies.” You must shew 
an agreement between the companies. A resolution of 
shareholders would not, I apprehend, be an agreement 
within the 97th section of the Companies Clauses Consoli- 
dation Act. 


Mr. Daniel, Q. C—The words are, “ Upon such terms as 
shall be, or may have been, agreed upon between the com- 


(2) 6Q. B. 433. 
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panies.” To meet that, the Plaintiffs are not bound to shew 
a contract actually under the corporate seal of the company, 
nor a contract signed by two directors. It is sufficient to 
shew a transaction so far executed as to prevent the company 
from saying that there is no agreement. To such a con- 
tract, the doubts which were thrown by the House of Lords 
upon the decisions of Lord Cottenham do not apply. This 
is a bond fide contract on both sides, entered into for the 
mutual benefit of both parties. 


The VickE-CHANCELLOR.—But so, also, was Edwards v. 
The Grand Junction Raalway Company (a). I certainly 
had always thought, until those decisions of the House of 
Lords, that there was a broad distinction between cases of 
that description and a case like Lord Petre’s case (b), for 
instance. Where persons who have been appointed agents 
to carry out certain negotiations for the benefit of a 
future company, carry out such negotiations bona fide, it 
does not seem very equitable to treat all they have done as 
a mere nullity and not binding on the company. However, 
doubts are clearly thrown by those decisions upon such 
cases as well as upon Lord Petre’s case. Of course, it will 
now be impossible for any landowner to take any but one 
of these two courses—either to oppose a bill & Voutrancee, or 
to get a clause confirming his agreement inserted in it, 
which I believe Parliament has never allowed. Whether 
that result is beneficial to companies may be doubtful. 


Mr. Daniel, Q. C.—Nothing could be more injurious to 


companies than to have it supposed that the doctrine of 


part performance is less applicable to contracts entered into 
by them than to those between private persons. Here, 
there has been part performance, and the parties having 
now a parliamentary capacity to contract, the Court, seeing 
in this a bona fide agreement, one proper to be entered 


(a) 1 My. & Cr. 650. (b) 1 Railw. Cases, 462. 
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into, and in part executed, will not allow the Defendants, 
after they have derived the full benefit of it, to abandon it, 
on the ground that it is not under seal, or signed by two of 
the directors. 


The VicE-CHANUELLOR.—This case will require some 
consideration. I need hardly say, that I am most anxious 
to afford relief, if possible, in such a case, where any two of 
the directors, if honestly disposed, might, at this moment, 
make a complete contract. If the Defendants succeed in 
escaping, there never was a more shocking case of dis- 
honesty. However, it may be so. 


Judgment reserved. 


VicE-CHANCELLOR Sir W. Pace Woop :— 


Two questions arise in this case—the first with reference 
to the contract itself, the Defendants contending that it is 
not a contract which they are bound, under the circum- 
stances, to perform; the second with reference to title— 
what title ought to be shewn to the property. 


As regards the first. question—whether there be any con- 
tract or agreement which the defendants are bound to per- 
form, it stands thus: in February, 1846, there was a clear 
agreement entered into by the solicitors of the projectors of 
the then intended Railway Company with the solicitors of 
the Canal Company, by which the former, had they been 
acting on behalf of private persons and not on behalf of 
a company, would, a sagents, have bound their principals 
to purchase the property of the Canal Company for 12,0001, 
part of the agreement being, that the Canal Company was 
to “obtain the sanction of Parliament to the transfer of the 
canal to the Railway Company, and to its being discon- 
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tinued as a navigation if the Railway Company should 


desire to stop it up.” 


This agreement was entered into with a view of obviating 
the opposition which the Plaintiffs were about to make to 
the Defendants’ bill, and which promised to be, to a great 
extent, effectual. And there is no question that this oppo- 
sition was withdrawn by the Plaintiffs on the faith of the 
agreement so entered into, and that it was upon the faith 
of the agreement that they allowed the Act to pass. 


After the Railway Company had been so formed, several 
communications passed between the solicitors of the De- 
fendants and the solicitors of the Plaintiffs. And a draft 
was forwarded on behalf of the Plaintiffs to the solicitors of 
the Defendants, in which, amongst other things, was a ques- 
tion—then for the first time suggested,—with reference to 
the title to the property. The draft contained a provision 
“that on the quiet and undisturbed possession for a period 
of forty years and upwards of the Canal Company being 
duly and satisfactorily shown and proved, such title thereto 
by possession should be accepted by the Railway Company 
without any objection.” It appears from the correspondence 
that this draft was laid before the directors of the Railway 
Company. But it does not appear that it was laid by them 
before the Railway Company. It only appears, that, in 
February, 1847, a resolution was passed at a meeting of 
the proprietors of the Railway Company, authorising the 
directors of the Railway Company to complete the purchase 
for 12,0002. All this took place before the passing of the 
Act called “The Leominster Canal Act, 1847,’ which 
authorised a sale and purchase of the canal. 


Then the question is, what was the state of the contract 
between the two parties, previously to the passing of the 
Leominster Canal Act, 1847, which was obviously intended 

0 peo 
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as an Act for giving effect to all the arrangements which 
had previously taken place. . 


As far as regards the provisional agreement entered into 
before the passing of the Defendants’ Act for the purchase 
of the canal for 12,000/., and the question whether that 
agreement can be held to have been binding on the com- 
pany when formed, it appears to me that the case falls 
directly within the decision of the House of Lords in the 
case of The Caledonian and Dumbartonshire Railway 
Company v. The Magistrates of St. Helensburgh (a). That 
decision—as to the authority of which no one ought to 
entertain any doubt, proceeding, as it did, from the highest 
branch of judicature—went to this extent, and to this only, 
that, what directors cannot do after the incorporation of a 
company, provisional directors certainly cannot do before, 


_ for the purpose of binding the shareholders of the company: 


they cannot spend the money of their shareholders before 
their Act is passed, for purposes for which they would not 
be allowed to spend it after the passing of the Act. That 
decision applies directly to the case before me. Here there 
were no powers in the Defendants’ Act enabling them to 
buy the Plaintiffs’ canal. Therefore, it would have been 
ultra vires in the directors, after that Act was passed, to 
attempt to expend the money of their shareholders in pur- 
chasing the canal; and that being so, no agreement pre- 
viously formed could have been binding upor the share- 
holders. It was not merely that the company was not in- 
corporated, but there was a more serious impediment: such 
an expenditure would have been a misappropriation of the 
money of the shareholders. Even if the agreement had 
been signed by the directors of the Railway Company after 
the passing of their Act, it would not have been binding 
upon that company without the assistance of the succeeding 
Act of Parliament authorising the sale and purchase of the 
canal, And as regards the resolution of February, 1847, 


(a) 2 Macqueen, 391. 
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that resolution could amount to no more than an expression 


of the consent of the individual proprietors who passed it 
to the purchase of the canal by the directors. It could not 
put the directors in a position to bind the company. 


If, indeed, the Plaintiffs had obtained from the directors 
a conditional agreement, stipulating, that, in the event of 
an Act being obtained authorising a sale and purchase of the 
canal, they would bind the company to carry out the agree- 
ment in question, then there can be no doubt, that, on the 
passing of the subsequent Act, the company might have 
been con:pletely and effectually bound. But that ceremony, 
unfortunately, was not gone through. Reliance was placed 
on the good faith of the parties, and, as has so often occur- 
red in similar cases, good faith has been found wanting. It 
will come to this, in the end, that no one will trust to any- 
thing but the signature of directors in dealing with public 
bodies. Experience proves that in such cases nothing short 
of an agreement drawn up and executed in the most legal, 
solemn, and binding form is worthy of reliance. 


The Act, however, was passed, enabling the Plaintiffs to 
sell and the Defendants to purchase the canal; and up to this 
time perfect good faith was observed by both parties, nei- 
ther party imagining for a moment that the other would 
resile from the agreement. The transaction was carried 
so far, that the stipulation in the draft, that the expenses 
attending the obtaining of the Act should be borne by both 
parties in equal moieties, was performed on the part of the 
Defendants; and the Act recites, that, so far as the Defen- 
dants were concerned, they gave their consent to the pass- 
ing of the Act in the most formal manner under their seal. 


I will now consider what was the effect of this Act in 
giving validity to any agreement that may be supposed to 
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have then existed. The Act, amongst other recitals, con- 
tains the following :— 


[The Vice-Chancellor read the recital printed above (a)]. 


Then it is enacted by the 4th section—[His Honour 
read the 4th section of the Act (0)], 


This section, certainly, is remarkably worded. The Act 
does not recite any previous agreement as having been 
come to between the companies, or as being binding upon 
them ; and for the reasons I have already given, it does not 
appear that there was, at this time, any binding agreement. 
The Act does not even refer to the agreement in its im- 
perfect and inchoate form. It binds the Railway Company. 
to purchase if the Plaintiffs are willing to sell, but then the 
sale is to be subject to certain liabilities and incumbrances, 
“and generally upon such other terms and conditions in 
every particular, and with and subject to such provisions 
and stipulations as shall be, or may have been, agreed upon 
between the said companies.” 


Upon the face of the Act, therefore, I cannot see any- 
thing recognising what had been done as a valid agreement. 
And as there was no agreement signed by the directors in the 
manner I have described, and stipulating that in the event 
of the Act being obtained they would bind the company, it 
does not appear to me that what had then been done 
amounted to a complete and binding agreement on the Rail- 
way Company. It was left to the parties after the Act 
passed to enter into such an agreement as they might be 
advised ; and whatever should be finally concluded between 


the parties would, of course, be an agreement capable of 
being enforced. 


(a) Supra, p. 657. (6) Vide supra, p. 658. 
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The section then goes on to provide, that, whatever is 
to be done shall be done with the consent of three- 
fifths of the proprietors present at a ‘special meeting. 
Certainly, this case is the strongest I ever met with of a 
company declining to perform honestly that which has been 
so strictly and honestly fulfilled up to a certain time in 
pursuance.of one of those arrangements which are generally 
supposed to be binding on mankind. Here, every thing 
that has been done has been done in pursuance of the 
arrangement which is now repudiated. The directors of the 
Railway Company pay half the expense, as they had agreed 
to do by the imperfect agreement I have described. No 
one of their shareholders objects to that payment on the 
part of the directors. Further than that, the directors 
proceed to call a meeting for the purpose, as they express 
it in their advertisement,—following in the most literal 
manner the provisions of the Act,—of authorising the pur- 
chase by the company of the Leominster Canal. That 
meeting is held; a report of the directors as to what they 
had then done is read at the meeting; aud a resolution is 
then passed, “That the directors of the company be, and 
they are hereby authorised by and with the consent of the 
proprietors present at this meeting,” (three-fifths were 
required, but it seems to have been unanimous,) “to pur- 
chase the Leominster Canal for 12,0002. at such time and 
upon such terms and conditions, and with and subject 
’ to such provisions and stipulations, as to them shall 
seem meet.” 


A question pressed upon my mind during the argument, 
whether, all this having been done, the meeting having been 
properly held, and the assent of the proprietors having been 
obtained, the company are not bound by these words in the 
Act: “the same company are hereby authorised and 
yequired”—whether the directors of the railway are not 
bound to carry out the powers vested in them by their own 
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company, of making a purchase for the 12,0001. But there 
are two objections, either of which would prevent my 
adopting this view. 


One objection is, that even if this Court were the proper 
tribunal to enforce a direction in an Act of Parliament, 
that a company shall make a purchase upon terms to be 
agreed upon, in the absence of an actual agreement, still, 
the Act providing that the purchase is to be made “ upon 
such terms and conditions in every particular, and with and 
subject to such provisions and stipulations, as shall be agreed 
upon between the said companies,” and the proprietors 
handing that over to the directors, and saying, “ We stipulate 
as to the price,— but as to the other terms and conditions, 
provisions and stipulations (the title would be one of them) 
we leave those to you to settle,’— the result, after all,amounts 
but to this, that the matter is left to the directors to settle; 
and if so, I must take it to be that the directors are to settle 
it in the manner provided by the Companies Clauses Con- 
solidation Act, namely, by an agreement signed by at least 
two of the directors. 


But, independently of that, there is this further objection, 
that it is extremely questionable, to say the least, whether 
this Court be the proper tribunal to apply to under circum- 
stances like the present. There were observations made by 
Lord Cottenham in Adams v. The London & Blackwall 
Railway Company (a), which lean very much to the con- 
clusion, that, although we have long been in the habit of 
saying, when a notice is served by a company of their in- 
tention to take land, an agreement is thereby constituted, 
it is a matter of extreme doubt, to say the least, whether 
that is an agreement of which this Court will enforce 
specific performance. The bill in Adams v. The London 
& Blackwall Railway Company prayed specific perform- 


(a) 6 Railw. Cases, 271. 
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ance of an agreement constituted by such a notice; and 
Lord Cottenham considered, that there was some weight in 
the argument of counsel, that in such a case it is the more 
proper province of a mandamus to compel the company to 
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proceed with the other steps which the Act directs, in the Tus Surnws- 


event of such a notice having been served; and so here, if 
this can be taken to be an agreement by the company,— 
three-fifths of the proprietors present at a meeting having 
said that 12,000/. shall be the price, the question would 
arise, whether the proper mode of enforcing it would not be 
by mandamus, calling upon the company to purchase at that 
price. I apprehend, that, where there is not already an 
agreement under the company’s seal, or signed by two of 
the directors in the form provided by the Companies 

lauses Consolidation Act, or where there is any question 
left open as to the terms or conditions of the agreement, the 
proper mode of enforcing such a direction as is contained 
in this Act of Parliament is by mandamus, and not by a 
bill for specific performance. 


After this, unhappily nothing more is done. Again good 
faith is relied upon, and the solicitors trust to each other. 
Solicitors who act for railway companies must. feel them- 
selves in a painful position when their clients are dis- 
posed to depart from their agreement, although the 
solicitors on the other side may be in some degree to 
blame in not having taken the precaution, which experience 
has proved to be indispensable, of placing no reliance upon 
good faith and common honesty, but insisting in every case 
upon an agreement in strict form of law. That, however, is 
not done here. The solicitors carry on a correspondence 
as to the question of title and other matters, ending, at 
length, in the letter of 1854, in which the solicitors of the 
Railway Company say this :— 
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[His Honour read the letter. ] 


Therefore, although everything seemed to be arranged 
and completed, the result is, that the directors decline to 
complete the purchase immediately, and wish to have time 
allowed them. Time is allowed, and it runs on till the filmg 
of the bill, nothing more being done to bind the directors 
than what I have described. The resolution of the pro- 
prietors comes only to this, that they put it in the hands of 
the directors to complete the purchase; of course, they have 
a right to say it is to be completed in modo et forma, as 
the Act directs, by two of the directors signing the agree- 
ment. The directors have the power, if they choose to ex- 
ercise it; but if they do not choose to exercise it, I have no 
means of compelling them to do so, or of making the agree- 
ment binding on the company. 


With regard to the question of title, I ought in justice 
to the directors of the Railway Company to say, that, look- 
ing at what has occurred as if it had been a question be- 
tween private individuals, and not between public compa- 
nies, I do not think that the directors have bound them- 
selves to accept anything short of a good title. Nevertheless, 
the inability of the Canal Company to shew more than a 
possessory title is not the real cause of the directors object- 
ing to complete the purchase, that cause being simply, as 
stated in the letter of 1854, that they have not the funds. 


On the whole, therefore, I am obliged to dismiss the bill, 
although, of course, without costs. 


| 
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HOLMES v. THE EASTERN COUNTIES RAILWAY 
COMPANY. 


By an indenture, dated the Ist of February, 1856, under 
the seal of the Defendants, the company, and made between 
the company of the one part, and the Plaintiffs (thereinafter 
referred to as “the lessees’’) of the other part; the Defen- 
dants, the company, granted to the lessees and the survivor, 
&c., first, a certain license for publishing advertisements in 
the company’s carriages; secondly, a license for publishing 
advertisements in frames upon the platform walls of the com- 
pany’s stations; and, thrdly, the sole and exclusive license 
and privilege during the term of ten years, from the Ist of 
January, 1856, of selling books, pamphlets, newspapers, and 
other publications at such of the several stations of the 
company as such lessees, or the survivor of them, his exe- 


July 16th 
& 17th. 


Contracts— 
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A railway 
company 
granted to 
two lessees 
the sole and 
exclusive 
license and 
privilege, for 
ten years, of 
selling books 
and other pub- 
lications at 
such of the 
company’s 


stations as 
the lessees should think fit, and of using the book-stalls thereat respectively ; covenanted 
that all books, &c., sent by the lessees to be sold pursuant to such license, should be 
conveyed by the company’s trains to any such station without any charge; and warranted 
quiet and peaceable enjoyment. 


Heid—1st, as to stations where book-stalls were in existence at the date of the grant, 
that the company must be taken to have granted the user of those specific stalls ; and 
if not, still it was incumbent on the company to shew that stalls to which they attempted 
to remove the lessees would be equally convenient. 2nd, as to other stations, that if the 
lessees could be entitled in any case to erect stalls thereat, this Court would not make a 
declaration to that effect, because this Court could not judge whether sales from stalls or 
by colportage should be adopted; and also because such a declaration would lead to 
continual applications with reference to the gradual increase in size of the stalls. 87d, 
that the privilege of selling books, &c., authorised a bond fide sale to passengers, and such 
other persons as ordinarily attended at the company’s stations on business connected with 
the railway, and not a general agency: consequently, that the lessees were not entitled to 
free carriage except in respect of books to be so sold. 


And on bill filed by the lessees, an injunction was granted, restraining the company 
from evicting Plaintiffs from book-stalls existing at the date of the agreement, notwith- 
standing Plaintiffs failed in their contention as to the second and third points, and notwith- 
standing misconduct on the Plaintiffs’ part in not strictly and honourably performing their 
part of the agreement, the Court being of opinion that it would be impossible, under the 
circumstances, to estimate the damages to which Plaintiffs would be exposed if an injunc- 
tion were not granted. 


This Court will not dircct an account as to a part of an agreement where it cannot 


decree specific performance of the whole : nor will this Court make any declaration of right 
upon a contract except as to so much of it as has been, or is about to be, broken. 
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cutors or administrators, or their or his assigns, should 
think fit for that purpose, and of using the book-stalls there- 
at respectively; the lessees, their executors, administrators, 
or assigns, yielding and paying to the company, their succes- 
sors or assigns, every year during the first five years, the rent 
of 1500/., and during the remainder of the said term the rent 
of 20001, by equal quarterly payments in advance. And 
the company covenanted with the lessees that all books, 
pamphlets, newspapers, publications, advertisements, an- 
nouncements, handbills, and placards sent by the lessees to 
be sold, posted, affixed, or exhibited, or published pursuant 
to the licenses or privileges thereby granted, should be con- 
veyed over all or any portions of the lines of railway and 
branches specified in the schedule thereunder written, by 
any of the public trains of the company for the time being, 
to any such station of the company without any charge 
whatsoever ; the company not being in any way responsible 
for damage to, or accidental delay in the delivery of, the 
same; and the company did thereby, (subject to the pay- 
ment in advance of the said annual rents thereby reserved, 
and the performance of the covenants and agreements 
therein contained), warrant unto the lessees the quiet and 
peaceable enjoyment and benefit, for the period, upon the 
terms and stipulations, and in manner aforesaid, according 
to the true intent and meaning of the now stating inden- 
ture. 


It appeared, that, at and for some time previous to the 
date of the indenture, there was at the Bishopsgate Street 
station of the company’s railway, and at a part of the de- 
parture platform, where the greater number of the down 
passengers were usually assembled, a room fitted up with 
book-shelves, and which was then already appropriated for 
the vending of books. 


The Plaintiffs took possession of this room, and continued 
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to use it as a bookstall until shortly before the bill was 
filed, when the company insisted on removing them to an- 
other room situate at a less eligible part of the platform. 


The evidence shewed that there was great probability of 
very considerable depreciation in the Plaintiffs’ business, 
in the event of their being removed as proposed by the 
Defendants. 


It further appeared, that, under the license granted by 
the company to the Plaintiffs, of selling books at the stations, 
the Plaintiffs, for some time previously to the filing of the 
bill, had been in the habit of selling books, not merely to 
passengers and persons ordinarily attending at the stations 
on business, but to other persons, and had availed themselves 
of their privilege of having books conveyed by the company 
free of charge, for the purpose of supplying such other per- 
sons with parcels of books, inclosed in covers addressed to 
their agents at the country book-stalls. 


This conduct on the part of the Plaintiffs was resisted by 
the Defendants, who caused the packages addressed to the 
Plaintiffs to be opened, and made certain charges for such 
parcels as they found inclosed, and addressed to other per- 
sons. 


It also appeared, that the Defendants had prevented the 
Plaintiffs from erecting any buok-stalls at stations where no 
book-stalls existed at the date of the agreement. 


The Bill prayed that the Defendants might be decreed 
specifically to perform their agreement, and to allow the 
Plaintiffs to occupy as before the book-stall at the Bishops- 
gate Street station, and the other book-stalls at the other 
stations on the railway; that it might be declared, that, ac- 
cording to the true intent and meaning of the agreement, 
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the Plaintiffs were at liberty to sell books, pamphlets, news- 
papers, or publications at the stations on the railway, whether 
there were book-stalls at such stations or not, and either to 
passengers or any other persons; and that the Defendants 
were bound to provide proper railway carriage for all such 
books, &c., or any parcels containing the same, to any of 
such stations free of charge, and for a decree accordingly ; 
that an account might be taken of all sums of money im- 
properly charged by the company in respect of carriage of 
any books, &. belonging to the Plaintiffs, for sale at the 
said stations, contrary to the true intent and meaning of the 
agreement, and for repayment of such moneys; that the 
Defendants might be restrained from evicting the Plaintiffs 
from the book-stall at the Bishopsgate Street station, or any 
other book-stall along the railway; and from preventing the 
Plaintiffs from erecting book-stalls at any of the stations; 
and that they might also be restrained from removing ad- 
vertisements affixed, exhibited, or published in frames, pur- 
suant to the provisions of the agreement; and from open- 
ing parcels brought to the Bishopsgate Street station for 
the purpose of being delivered at any of the stations, 
and containing books, &., belonging to the Plaintiffs. 


Mr. Cairns, Q. C., and Mr. Hetherington, for the Plain- 
tiffs, now moved for a decree embodying the injunction prayed 
by the bill.* They also asked for a declaration, that, accord- 
ing to the true construction of the agreement, the Plaintiffs 
were entitled to place stalls, at their own expense, at any 
station where no stall now exists, as they should see fit, 
provided such stalls were of a proper and reasonable size, 
and did not cause inconvenience to the company. Then, as 
to the free carriage of books, the Plaintiffs, having an agree- 
ment that they should have the exclusive privilege of sell- 
ing books at such of the company’s stations as they should 
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see fit, and that all books sent by the Plaintiffs to be sold 
pursuant to that privilege should be conveyed by the com- 
pany to such stations free of charge, are entitled under 
that agreement to sell either to passengers or to any other 
persons, and the company are bound to convey, all such 
books or parcels containing them free of charge. There 
should, therefore, be a declaration to this effect, and an ac- 
count as prayed by the bill. 


The VicE-CHANCELLOR said, that, with respect to the pri- 
vilege of selling books, to which the Plaintiffs were entitled 
under their agreement, he must hold it to be a privilege 
for making a bond fide sale to passengers, and such other 
persons as ordinarily attended at the company’s stations 
on business connected with the rallway, and not a general 
agency. 


Mr. Rolt, Q. C., and Mr. Goldsmidt, for the Defendants, 
contended, that, according to the true construction of this 
agreement, the Plaintiffs were not entitled to the specific 
room at the Bishopsgate station, but only to such reason- 
able conveniences as are usually afforded for the sale of 
books by means of book-stalls upon railway platforms. 


At any rate, the Plaintiffs’ conduct in reference to the 
conveyance of the parcels had been such as to forfeit any 
right they might otherwise have had to the injunction prayed 
as to that book-stall, and which, in fact, would amount toa 
decree for specific performance of the agreement. 


Mr. Casrns, Q. C., in reply. 


VicE-CHANCELLOR Sir W. Pace Woop:— 


In this case the prayer of the bill is for specific perform- 
ance of an agreement between the company and the 
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Plaintiffs.—This, in one sense, was not asked in the opening ; 
although, in another sense, such relief was asked as was 
only consistent with that mode of aiding the Plaintiffs. 
The bill, however, distinctly prays specific performance of 
the agreement, and that the Plaintiffs may be allowed to 
use the stalls in question as before; and then it prays fos 
various declarations as to the true meaning of the agree- 
ment according to the Plaintiffs’ interpretation of that 
instrument. What was asked in the opening was an 
injunction to restrain the Defendants from removing the 
advertisements; an injunction to restrain them from dis- 
turbing the Plaintiffs in their possession of the book-stalls 
comprised in the agreement; and also inquiries raising 
the question of the rights of the parties in reference to the 
establishment of other book-stalls where none existed at the 
date of the agreement, and in reference to the free convey- 
ance by the railway of books, placards, and other pub- 
lications ; and, in reference to the latter, a declaration of 
right was asked as to the persons to whom and for whose 
use the Plaintiffs were entitled to have such publications 
conveyed free of charge. 


In matters of this description, unless the agreement be 
one which ought to be specifically performed, it is not the 
course of this Court to interfere except to this extent, that 
it will not allow one party to break any formal legal 
engagement into which he may have entered, and then to 
say he will leave the other party to sue for damages with 
respect to that breach. Where the Court can prevent such 
a breach of an engagement by holding the parties specifi- 
cally to abstain from breaking it, there the Court will 
interfere by injunction to restrain the breach of the positive 
engagement so entered into. But I apprehend, that in 
those cases it is not customary for the Court to make any 
declaration of the rights of the parties, except with reference 
to such parts of the agreement as are actually broken or 
intended to be broken by the parties. 


CASES IN: CHANCERY. 


In this case there are two branches of relief which the 
Plaintiffs may legitimately ask, although the bill may ask 
it somewhat more fully than the Plaintiffs are entitled to 
have it granted :—one with reference to the removal of the 
advertisements, as to which there has been no controversy 
since the bill was filed; the other, which was really the 


important part of the relief prayed, with reference to the 
book-stalls, 


With respect to the latter, the facts are these :—Before 
and at the time of the agreement being entered into, there 
existed at the Bishopsgate Street station what may be called 
the Metropolitan book-stall, situate at a part of the platform 
where the greater number of passengers would be assembled, 
and which, therefore, would naturally form a leading feature 
in the agreement. This was not a moveable stall, or a stall 
fixed with screws, and which might, therefore, be transferred 
from one part of the platform to another, but an actual 
room, which might be called a stall, or a shop, or by any 
other name, and which was appropriated to the vending of 
books at that station at the date of the agreement. That 
circumstance must be taken to have formed on both sides a 
leading consideration in the agreement into which the 
parties entered. They had also in contemplation other 
book-stalls, which, however, whether moveable or not, were 


_certainly of much less consequence than the room I have 


mentioned. And in that state of circumstances, the 
agreement was entered into. 


The agreement was not an agreement to let the stalls, 
but was merely a license of user during the period for 
which the agreement was entered into. The words are 
these :—“Thirdly, that the lessees should have the sole 
and exclusive privilege, from time to time, and at all times, 
during the said term of ten years from the Ist of January, 
1856, of selling books, pamphlets, newspapers, and other 
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publications at such of the said several stations of the com- 
pany as such lessees, &c. should think fit for that purpose, 
and of using the hook-stalls thereat respectively.” 


Now I apprehend, that, according to the strict and 
rigorous construction of that clause,—although there is 
considerable possibility of its operating, under certain cir- 
cumstances, to the Plaintiffs’ disadvantage—the Plaintiffs 
have a right to say, when they find a particular shop in 
existence at the date of the agreement at one of the stations 
there referred to, that they are to have the user of that 
specific shop for the whole of the period of ten years; the 
agreement was in effect for the user of that specific shop or 
stall, and they are not to be dispossessed of it. 


It was argued on the other side, that, if that be so, unless 
the Plaintiffs can compel the Defendants to adhere to their 
existing temporary arrangements as to passenger traffic 
with reference to the position of the platforms and the like, 
the very substance of the agreement, as regards their own 
benefit, may be departed from; because, unless they can in- 
sist on following the Defendants, should they find it neces- 
sary to transfer their down traffic to the opposite platform, 
so as to subject every down passenger to the necessity of 
crossing over in order to reach the Plaintiffs’ stall, the 
construction the Plaintiffs are contending for is one that 
would deprive them of the very benefit they seek to 
establish. But the answer to that argument is, that both 
parties relied on the arrangements existing at the date of 
the agreement. They had existed for many years; there 
was no probability of their being altered; and neither party 
contemplated that any re-arrangement of the company’s 
traffic would take place, which would make the occupation 
of the room in question less beneficial than it was at the 
date of the agreement. 


How far, under the other circumstances of this case, and 
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having regard to the conduct of the Plaintiffs, the Court 
might be disposed to grant them the relief prayed in refer- 
ence to this book-stall, if there were not ground for conclud- 
ing that serious inconvenience would result from such relief 
being withheld, might be extremely questionable; because, a 
party coming here to assert his strict rights under an agree- 
ment is expected to stand on the strict observance, on his 
own part, of that agreement; and, again, if these Plaintiffs 
were attempting to assert strict rights of an inappreciable 
value, the Court, under the circumstances of this case, 
would leave them to their remedy at law. But, though I 
am not inclined in any way to stretch the point in favour 
of the Plaintiffs, in my opinion this is not at all a frivolous 
contention on their part. With regard to the book stall at 
the Bishopsgate Street station, it is manifest,—and it is 
conceded in the affidavits on the part of the Defendants,— 
that there is a great probability of a very considerable 
depreciation of the Plaintiffs’ business in the event of its 
being removed as proposed by the Defendants. It appears, 
—and it is admitted by their affidavit—that, although 
occasionally the railing which separates passengers by the 
train which is on the point of departure from those who are 
going by the train immediately succeeding, is placed so as 
to keep the latter from the Plaintiffs’ stall, yet in the 
majority of instances that railing is placed at a higher 
point, so as to leave the general gathering of the passengers 
in the immediate vicinity of the stall; whereas the conse- 
quence of the proposed removal would be, that the Plaintiffs 
would only have for customers those passengers who are 
on the eve of departure by the train which is on th 

point of starting, and none of those who are waiting until 
that train has departed, and who have therefore leisure 
to resort to places like this where books are disposed of, I 
cannot entertain a doubt that serious inconvenience and 
injury would be inflicted on the Plaintiffs by the proposed 

move 
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removal. And I have further to consider that they are 
paying a very high rent, 1500/. a year, for the privilege 
of which that removal would to that extent deprive them. 


Even if I adopted the lower construction for which the 
Defendants contended, viz. that the Plaintiffs were to have 
such reasonable conveniences as are usually afforded for the 
sale of books by means of book-stalls upon railway platforms, 
I conceive that it would be incumbent on the Defendants, 
before they could displace the Plaintiffs, to shew that the 
locality to which they propose to remove them is equally 
convenient with that which they at present occupy. But I 
adopt the higher construction, and hold, that, according 
to the true interpretation of this agreement, it means 
the room or stall actually existing at the date of the 
agreement. 


Upon two branches, therefore, of this bill, the Plaintiffs 
as 1t seems to me, are entitled to relief. They are entitled 
to an injunction to restrain the Defendants from removing 
the advertisements from the walls of the several stations, and 
to an injunction restraining them from removing the’ Plain- 
tiffs from the book-stall at the Bishopsgate Street station, 
or any other book-stall existing at the date of the agreement 
at any station comprised in the agreement; and that will 
include the stall at the Bishop’s Stortford station, which I 
should not have thought of paramount importance; and its 
removal does not involve any inconvenience of a serious 
nature, or which could not be remedied without suit. 


But the remainder of the case is of a different nature. 
In the first place, the Plaintiffs seek to have it declared, 
that, according to the true construction of the agreement, 
they are entitled to place stalls, at their own expense, at any 
station where no stall now exists, as they shall think fit, 
provided such stalls are of a proper and reasonable size, 
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and do not cause inconvenience to the company. Now, it 
seems to me, that, if the Plaintiffs intended to reserve to 
themselves a right of that description, there is nothing in 
the agreement to enable the Court to make such a declar- 
ation, or to frame any order which could properly be 
applicable to an agreement of this description. The Plain- 
tiffs have only reserved to themselves and their assigns the 
license and privilege of selling the publications at such of 
the company’s stations as they should think fit for that 
purpose; and although such a reservation is to be so con- 
strued as to enable the Plaintiffs to derive the full reason- 
able benefit of such license and privilege, what precise 
construction is to be put upon it, is a question which [ must 
leave the parties to determine at law. This Court cannot 
determine what is the reasonable benefit to be so derived 
by the Plaintiffs. At stations where no book-stalls exist, 
the probability is, as was suggested in argument, that no 
one has thought it desirable to have any. At such stations 
the system of col-portage, doubtless, exists, if books are sold 
at all; and it is impossible for this Court to determine 
whether that system should be continued, or whether the 
Plaintiffs should have a stall or shelf six feet or four feet 
square. Besides, if I were to hold that they were entitled 
to have such a stall or shelf, it would not terminate there, 
but there would be continual applications to the Court with 
reference to the gradual increase in size of such stalls and 
shelves, with which it would be impossible for this Court to 
deal. Entertaining a strong opmion in my own mind that 
the Plaintiffs cannot insist upon a right of this kind beyond 
the mere reasonable facility for selling such publications 
and in such quantities as may be deemed requisite, I think 
the construction of the agreement must be left to the good 
faith of the parties themselves ; and if they cannot agree, 
they must seek their remedy at law. 


In the next question raised by the Plaintitfs, which 1s 
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one of serious importance to the Company, the Plaintiffs 
have entirely failed. They contend, that, having an agree- 
ment that they shall have the exclusive privilege of selling 
books at such of the company’s stations as they shall think 
fit, and that all books sent by the Plaintiffs to be sold pur- 
suant to that privilege shall be conveyed by the company 
to such stations free of charge, they are entitled, under that 
agreement, to sell either to passengers or any other persons, 
and the company are bound to convey all such books or 
parcels containing the same free of charge ; and they there- 
fore ask for a declaration to this effect, and an account 
of all sums of money improperly charged by the company 
in respect of the carriage of any books belonging to the 
Plaintiffs for sale at the stations contrary to the true intent 
and meaning of the agreement. 


Now, with respect to the privilege of selling books to 
which the Plaintiffs are entitled under this agreement, I 
have already held it to be a privilege for making a bona 
fide sale to passengers and such other persons as ordinarily 
attend at the company’s stations on business connected with 
the railway, and not a general agency enabling the Plaintiffs 
to sell to any persons who might come up from the town or 
neighbourhood,—not for the purpose of travelling nor even 
for the purpose of seeing any one who was travelling—and 
say, “We know you can get your books conveyed by the 
company free of charge ; we will come here and order books 
from you with which we can supply the town ; and we will 
arrange to remunerate you, and you shall make the com- 
pany bring down all the books we order free of charge.” It 
is perfectly clear that any such stipulation was entirely 
foreign to the agreement entered into. As to such an 
agency being carried out by orders being given at the stalls, 
it is plain that such orders would soon be found to be a 
useless formality, and would be dispensed with; and the 
course of dealing would be, that large orders would be given 
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by every bookseller in the town as soon as it was found that 
parcels could be conveyed, so as to save half the carriage, 
addressed to persons for whom the company unquestionably 
intended no benefit under this agreement. Upon that part 
of the case, therefore, as well as upon that in which the 
Plaintiffs seek a declaration that they are entitled to 
establish book-stalls where none exist, it seems to me that 
there has been a complete failure. 


Then, as regards the account which is sought, I appre- 
hend, that to grant such an account would be a semi-per- 
formance of the agreement, and such a course of proceeding 
as was never heard of. It never could be expected of this 
Court, that, where it cannot perform an agreement in toto, 
it should direct an account with reference to a particular 
portion of it. How far such an account could be shewn to 
be the right of the Plaintiffs, (wholly independently of the 
observation that it could not be ordered without a decree 
for specific performance of the whole agreement,) is a point 
upon which I will not express any opinion beyond saying 
that this part of the Plaintiffs’ case seems to me an entire 


failure. 


The result would probably be, if in this case I could 
follow the ordinary course of suits of this description, that, 
except as to the injunctions to which I have already held 
the Plaintiffs to be entitled, the bill would be dismissed. 
As to the injunctions, the Plaintiffs would be entitled to 
a decree with costs, because there was a great controversy 
with regard to the book-stall in London; and then, as to the 
rest, it would be dismissed with or without costs. 


But here, upon the other part of the case, the conduct of 
the Plaintiffs has been such as to cause me considerable 
difficulty in giving them any relief at all in this suit: 
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because parties coming here for specific performance of a 
contract, are bound to shew bonA fide compliance, on their 
own part, with its provisions ; and in this case the course of 
conduct taken by the Plaintiffs in reference to the convey- 
ance of parcels to other persons, has been such as to cause 
great doubt and hesitation in my mind as to the propriety 
of relieving them at all. I am by no means satisfied of 
the bona fides of the Plaintiffs with reference to the parcels 
so conveyed. It seems to me, that, if the Plaintiffs intended 
to assert that as their right, which I have determined not to 
be their right, with reference to the conveyance of these 
parcels, they ought to have done so openly. [His Honour 
then proceeded to shew from the evidence that this had not 
been done, and proceeded—] 


On the other hand, the Plaintiffs have, with reference 


to the question of the book-stalls, an important right, as to 


which, having regard to the heavy rent they are paying, and 
the difficulty from the nature of the case in estimating 
damages, they would be left without a remedy, if this Court 
did not give them relief by way of specific performance. 
And the question is, whether, by their conduct in reference 
to these parcels, they have so far forfeited that right, that 
they are to be left without remedy in respect of the loss 
they would sustain in the event of their being removed from 
the Bishopsgate Street stall. If I thought that any conduct 
of this kind on the Plaintiffs’ part could be repeated with- 
out the company having it in their power to discover it— 
if 1 thought it was a matter in which I should have found 
it necessary to call for an undertaking from the Plaintiffs, I 
should consider that it would not be reasonable to leave the 
company to rely on that undertaking alone. But it appears 
to me that the company have the remedy in their own 
hands. The company are not bound to carry any parcels 
but to the stalls, and they have clearly a right not only to 
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Under these circumstances, I do not feel myself at liberty 7“¢9™e""- 

to withhold from the Plaintiffs this relief, without which they 
would be left utterly remediless. But when I come to the 
question of costs, if entitled to a decree with costs as to the 
injunctions I have granted, as to the rest of their case their 
conduct has been such that they would have their bill dis- 
missed with costs. Therefore, it seems to me better to give 
them relief as to the injunctions, and to dismiss the rest of 
the bill, and to say nothing about costs on either side. 


Decree for injunction restraining Defendants from evicting yyy ito of 
Plaintiffs from the book-stall at the Bishopsgate Street station or —_Deeree. 
any other book-stall existing at the date of the agreement at any as 
station comprised in the agreement. Also an injunction to restrain 
Defendants from removing any advertisement, We. affixed, exhibited, 
or published pursuant to the provisions of the agreemeut.— Dismiss 
the rest of the bill.--No costs. 


In Re CLULOW’S ESTATES. April 18th 
& 28th. 
Tue testator, by his will, in 1821, devised certain parts Rents—Appor- 


; 4 : 5 ; tionment-—4 & 
of his freehold lands to trustees, in trust for his son 5477 Aah os 


Devise in trust for one for life, remainder for his first and other sons in tail, re- 
mainder for testator’s own right heirs. The devisee for life proved to be heir-at-law 
of the testator, and died intestate, aud without having hal any issue :—Held, that, notwith- 
standing the interposition of an estate tail which might have atisen and prevented the 
remainder in fee from vesting absolutely, the death of the devisee was not a ‘“determina- 
tion of his interest” within the meaning of the Act 4 & 5 Will. 4, c. 22; and therefore, 
following Browne v. Amyot, (3 Hare, 173)”the rents were not apportionable between his 
heir and his personal representative. 

Where it can be predicated that the interest mentioned in the 2nd section of the 
Act has been determined, the rents and other payments there mentioned shall be appor- 
tioned. But where this cannot be predicated, the contest being between the heir and 
the executor, the heir shall take the whole, and there shall be no apportionment. 
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William Clulow for life, with remainder to his first and 
other sons successively in tail, with remainder to his (the 
testator’s) own right heirs. 


The testator died in 1822, leaving William Clulow 
his eldest son and heir at law. 


William Clulow died on the 1st of September, 1855, 
without having had any issue, and intestate as to his real 
estates. 


A question having arisen on the death of Wdalleam 
Clulow, whether the rents growing due at the time of 
his death, and payable on the rent-day next after his 
decease, were apportionable between his coheirs at law and 
his executors; a sum of 2791. 7s. 7d., being the apportioned 
amount of such rents up to the Ist of September, 1855, 
was paid into Court by the trustees of the will. 


The coheirs at law now presented a petition, praying that 
it might be declared that the rents in question were not 
apportionable, and for payment of the fund in court to the 
petitioners. 


Mr. Daniel, Q.C., and Mr. G. L. Russell, for the peti- 
tioners, contended, that the interest of William Clulow 
not having determined upon his decease, the rents were not 
apportionable, and the petitioners were entitled to the fund 


in court. 


The case depended upon the construction to be put upon 
the 2nd section of the Act 4 & 5 Will. 4, c« 22. And 
Browne v. Amyot (a) had established, that, according to the 
true construction of that Act, the “death” referred to in 


(a) 3 Hare, 173. 
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the 2nd section must be such a death as produces a 1857. 
“termination of the interest” of the deceased in the pro- : 


In re 
perty in question. CLULOW’s 


Estates, 


Mr. Willcock, Q.C., and Mr. Lewin for the executors of 477¢™" 
William Clulow, did not dispute the authority of Browne 
v. Amyot, but distinguished that case from the present. 
Here the deceased was not seised in fee as in Browne v. 
Amyot. The estates being equitable were to be enjoyed 
as limited; and an estate might have arisen between the 
life estate of William Clulow and his remainder in fee, 
which would have prevented the remainder in fee from 
vesting absolutely. Strictly speaking, the interest of the 
deceased had determined by means of his death, and the Act, 
which was remedial and to be construed literally, applied, 
The executors, therefore, were entitled to have the rents 
apportioned, and to payment of the fund in court. 


They cited Lock v. De Burgh (a), Knight v. Boughton (b), 
Fletcher v. Moore (c), and Kevill v. Davis (d), also Co. 
Litt. 319. b., and Doe v. Fonnereau (e). 


Mr. Daniel, Q, C., replied. 


Judgment reserved. 


VICE-CHANCELLOR SIR W. Pacr Woop: April 28th. 


It appears to me, looking to the case of Browne Vv. Judgment. 
Amyot(f), that the principle which was there established 
by Vice-Chancellor Wigram is the principle by which my 
decision in this case must be governed. 


(a) 4DeG. & Sm. 470. (d) 11 Jur. 31. 

(6) 12 Beay. 312. (e) 2 Doug. 506, note. 

(c) V. C. Kindersley, not re- (f) 3 Hare, 173. 
ported. 
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What the Vice-Chancellor there says is this :—The 
preamble of the Act recites, “Whereas by law rents, 
annuities, and other payments due at fixed or stated periods 
are not apportionable (unless express provision be made for 
the purpese), from which it often happens that persons 
(and their representatives) whose income is wholly or prin- 
cipally desived from these sources, by the determination 
thereof before the period of payment arrives, are deprived 
of means to satiety just demands.” That part of the preamble 
indicates one ess of cases with which the Legislature pro- 
posed to deal; iat the Vice-Chancellor said, he could not 
rely om that alone, because the preamble goes further, 
adding this: “amd other evils arise from such rents, an- 
nilities, and other payments not bemg apportionable, which 
evils require remedy;~ leaving it doubtful whether those 
other evils apply i cases of a similar, or to cases of a 
different dasx. Heitherefore concluded, that, the preamble 
beg generzl, the expressions of the enacting clause must 
determine the case. 


\ 


acing damse(a) it is provided, that, “from 


Now, by the = 
and after the pessimg of the Act, all rents service reserved 
on any leese by 2 tenant im fee, or for any life interest, or 
by any lease greuted under any power (and which leases 
shall have beem gramted after the passing of this Act), 
and all rentscherge and other rents, annuities, pensions, 


iy 


dividends, moduss, compositions, and all other payments 
of every dessiption, im the United Kingdom of Great 
Britain 2nd Irdand, made payable or coming due at 


fixed periods, umder amy instrument that shall be executed 
after the passing of this Act, or (being a will or testamen- 
tary instrument) thei shall come into operation after the 
passing of this Act, shal] be apportioned, so and in such 
manner, that om the death of any person interested in any 


(2) Bet. 2 


5k 
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such rents, annuities, pensions, dividends, moduses, com- 
positions, or other payments as aforesaid, or in the estate, 
fund, office, or benefice, from or in respect of which the 
same shall be issuing or derived, or on the determination, 
by any other means whatsoever, of the interest of any such 
person, he or she, and his or her executors, administrators, 
or assigns shall be entitled to a proportion of such rents” 
and other payments. And upon that clause, Vice-Chan- 
cellor Wigram held, that it was clear to him that by the 
terms “on the death of any person interested in such rents,” 
the Legislature must have intended a death occasioning the 
determination of the interest of such person, that being the 
necessary effect of the words in the immediate context speci- 
fying the alternative event upon which there is to be an 
apportionment: “or on the determination, by any other 
means whatsoever, of the interest of any such person :”—1in 
other words, that, in order to bring the case within the 
operation of the Act by reason of the death of the person 
interested in the rents in question, you must shew, not 
merely death, but that the interest of such person was 
determined by his death. 


In the case before me, the question arises in this way: 
The property was devised upon trust for William Clulow, 
the last holder, for life, with remainder to his first and other 
sons in tail, with remainder, in the events which happened 
(he being heir at law of the testator), to himself in fee. He 
had no issue; and at the moment therefore of his death, 
the limitation over took effect, and the petitioners came in 
as his coheirs at law, succeeding ab intestato, and as repre- 
senting their ancestor. And it is in that state of circum- 
stances that this contest arises between them and the execu- 
tors of the deceased. That being so, the case is in effect 
reduced to a contest between the executor and the heir, and 
that is the governing test in all these cases. 
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It was ingeniously argued by Mr. Willcock, that, there 
being an estate tail interposed between the life estate of the 
deceased and his remainder in fee, that estate tail might 
have arisen, and, had it done so, it would have prevented 
the remainder in fee from vesting absolutely. But the 
answer is, that a case of this kind must always be tried by 
the events which have happened; and here no such estate 
arose, consequently the remainder in fee vested absolutely ; 
and that. bemg so, how can the executor, qua executor, 
avail himself of the Act to raise a contest of this description 
with the heir, who comes in as representing his ancestor ? 


The real intent of the statute is clearly as it was stated 
to be in Browne v. Amyot, that, where it can be predicated 
that the interest of any person as there described has been 
determined, there the rents and other payments mentioned in 
the Act shall be apportioned. But where this cannot be pre- 
dicated, there, the contest being between the heir and the 
executor of such person, the heir shall take the whole, and 
there shall be no apportionment. 


In truth, in this there is no inconsistency as has 
been supposed, The Court does not, as it has been argued, 
put two inconsistent constructions upon the Act. But it is 
simply this, that the Act says one rule shall prevail as 
between the executor and the remainderman where the 
interest is determined, and another as between the executor 
and the heir where it is not. 


I must therefore hold that the claim of the executor in 
this case to have the rents apportioned cannot be sustained ; 
and I follow Browne v. Amyot in so holding. 


Deciarz that the Petitioners are entitled to the fund in court ; 
and order payment accordingly. 
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DUGDALE v. ROBERTSON. 


By an indenture of demise, dated 1842, and made be- 
tween the then owners in fee of the demised property, 
whose interest was now vested in the Plaintiffs, of the one 
part, and the Defendants of the other part, the parties of 
the first part granted and demised to the Defendants (inter 
alia) all and every the mines, veins, pits, beds, and seams 
of iron, ironstone, coals, metals, minerals, and the ores 
thereof, and also all other minerals, metals, and earths 
whatsoever, which then were or thereafter during the con- 
tinuance of that demise might be found out, opened, or 
discovered, by any ways or means whatsoever, in, upon, or 
underneath 514 acres of land delineated in the plan thereto 
attached; And also full and free liberty, license, and 
authority for the Defendants, and their agents, miners, 
workmen, colliers, servants, labourers, and others to dig, 
open, search for, work, gain, raise and get up, stack and 
carry along, use, sell, and disposé of all sorts of iron, iron- 
stone, coal, or the ores thereof respectively, and also all 
other metals, minérals, and earths, in, from, over, upon, or 
under the said farms, lands, and premises, and every or any 
part thereof; and to open, dig, sink, drive, win, work, and 
make any pits, shafts, levels, cuts, canals, soughs, tunnels, 
trenches, drains, watercourses, weirs, railroads, tramroads, 
wheelroads, deposits of rubbish and spoil banks, into, upon, 
about, or under the said mines and works, lands and here- 
ditaments, except in or wpon any demesne lands and 
pleasure grounds belonging to and occupied with the man- 
sion called Brymbo Hall, and colowred red upon the said 
plan. Provided that all pits or works sunk or raised for 
the purpose of working the minerals under the grounds 
coloured yellow in the plan, should be sunk and raised at 


A pl S20 Lopf i a. LLhith | foe Were 
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the furthest point from the mansion house, at the part 
coloured yellow: to hold the premises to the Defendants 
for a term of sixty years, at the yearly rents and royalties 
therein mentioned. And the indenture contained covenants 
by the Defendants not to do any act whereby the said 
lands and grounds should be unnecessarily injured; and 
not to commit any manner of waste, damage, or injury 
other than such as should be reasonably necessary or un- 
avoidable, in or upon any of the said lands thereinbefore 
described, under or by virtue of the powers thereinbefore 
contained. The indenture also contained a covenant by the 
Defendants at all times during the continuance of the said 
term, to allow to the parties of the first part, their heirs or 
assigns, “or other the occupier or occupiers for the time 
being of Brymbo Hall aforesaid,” such coal as they should 
reasonably require, at certain specified rates of payment. 


The demesne lands and pleasure grounds attached to 
the mansion house, and coloured red in the plan, com- 
prised about four acres. The lands coloured yellow in the 
plan consisted of ornamental grounds surrounding the 
lands coloured red. 


By virtue of this demise the Defendants assumed a right 
to excavate under the lands coloured red as well as under 
those coloured yellow, and proceeded with such excavation 
until the mansion and offices began to give way. 


The Plaintiffs thereupon filed their bill for an injunction 
to restrain the Defendants from excavating under the lands 
coloured red, or under any portion of the lands coloured 
yellow, supporting or assisting in the support of the lands 
coloured red; and for an order upon the Defendants to fill 
up all the excavations already made by them under the 
lauds coloured red. 


} 
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The cause now came on to be heard upon motion for a 
decree. 

Mr. Rolt, Q.C., Mr. James, Q. C., and Mr. Little, for the 
Plaintiffs, contended, first, that the mines and minerals 
under the lands coloured red did not pass by the lease ; 
Secondly, that, if they did pass by the lease, they were not 
authorised to be excavated or gotten; and thirdly, that, 
in any event, the Defendants were not entitled to excavate 
or to work any mines or minerals under any Jands men- 
tioned in the lease, so as to injure any part of the mansion 
and offices. 


The law was clear, that, of common right, and indepen- 
dently of any evidence to shew how the surface and 
the minerals have come into different hands, the owner of 
the surface is entitled to support from the subjacent strata; 

_and if the owner of the minerals remove them, it is his 
duty to leave sufficient support for the surface in its natural 
state: Humphries v. Brogden(a); and this common law 
right is not affected by the special contract, but the Plain- 
tiffs are entitled to the benefit of both: Caledonian Rail- 
way Company v. Sprot(b); where land had been granted to 
a railway company, reserving the minerals to the grantor, 
and it was held that the latter was not entitled to work 
even under his own adjoining lands in any manner calcu- 
lated to endanger the railway. See also the Caledonian 
Railway Company v. Lord Belhaven(c), where the same 
rule was followed. 


The Vick-CHANCELLOR held, upon the first point, that 
the mines and minerals under the land coloured red were 
included in and passed by the lease. 


Mr. Willcock, Q. C, Mr. Cuirns, Q. C., Mr. Kenyon, and 
Mr. Eddis, for the Defendants, contended, that, if the first 


(a) 12 Q. B. 739. (b) 2 Macq. 449. (c) 3Jur. N.S. 573. 
VOL. III. ZZ K. J. 
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point was decided in their favour, the second must be so 
If the mines and minerals under the land coloured red 
were included in and passed by the lease, it could not 
reasonably be contended that the Defendants were not 
authorised to excavate and get them. Another construction 
must be put upon the words “except in or upon any 
demesne lands, &c., coloured red,” which, in fact, were im- 
tended merely to prevent the opening of pits, and the digging 
and sinking of shafts and levels in or upon any such 
demesne lands, and not to prevent excavating below them. 


Then, as to the right to support from the subjacent strata, 
it was clear, that, whatever may be the common law rights, 
in the absence of special contract, it is open to parties, by 
special contract, to qualify and even to waive their prima 
facie right to support, and to deprive themselves of their 
right to damages or to protection in respect of injury, how- 
ever great, occasioned by the working of the minerals 
below the surface: Rowbotham v. Wilson (a). 


The present case was distinguishable from Harris v. 
Ryding (b) as well as from Smart v. Morton(c). Here the 
mines were granted, the surface was reserved. There, con- 
versely, the surface was granted, and the mines were re- 
served. In those cases, therefore, it might well be held 
that the grantee of the surface had a prima facie right to 
support, from which nothing in the grant could authorise 
the Defendant in so working his mines as in any way to 
derogate. 


The VicE-CHANCELLOR intimated to Mr. Rolt, that he 
was prepared, without hearing a reply, to make the decree 
set out below; but if he required more, he must hear him. 


(a) 25 Law J. (Q.B.) 362. (b) 5 M. & W. 60. 
Ady c) 5 Ell. & Bl. 30. 7 
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xorg’ SILL 


CASES IN CHANCERY. 


Mr. Rolt, Q. C., would be satisfied with the e233 pro- 
posed. 


VICE-CHANCELLOR Sir W. Pace Woop :— 


The question in this case resolves itself into the con- 
struction to be put upon the indenture; and upon the 
terms of the indenture it is clear that the mines and 
minerals under the lands coloured red were included in 
and did pass by the lease; but that the Defendants were 
not authorised by that indenture to work them, or to 
execute any works upon those lands, or to search for any 
coal or mineral therein. [His Honor shewed this from the 
words of the indenture and from the evidence as to the 
conduct of the parties; and proceeded—] 


As to the rest of the lands comprised in the indenture, 
the common law right is now clear from the decision of the 
Court of Queen’s Bench in Smart v. Morton (a)—although 
that did not carry the law further than the decision of the 
Court of Exchequer in Harris v. Ryding(b). In Smart v. 
Morton, there was a plea, that, in the deed by which the sur- 
face was granted to the parties through whom the Plaintiff 
claimed, there was an express reservation of the mines, with 
liberty to work those mines and drive drifts, and use any 
other ways for the better and more commodious working 
and winning the same; and the grantor covenanted to pay 
treble damages for such loss or damage as should be sus- 
tained by the grantee ; that it was in the necessary and 
needful working of the mines that the Defendant had 


caused the damages complained of, and that he was ready _ 


to pay damages according to the covenant. But, on 
demurrer, the Court held, that the plea was bad; for the 
occupier of the surface had a priméa facie right to the sup- 


(a) 5 Ell. & Bl. 30. a (6) 5 M. & W.60. 
Gi 
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any working in derogation of that right. 


And so, conversely, where the minerals are demised and 
Judgment. the surface is retained by the lessor, there arises a prima 
facie inference at common law upon every demise of 
minerals or other subjacent strata, that the lessor is de- 
mising them in such a manner as is consistent with the 
retention, by himself, of his own right to support, as in the 
case put in the judgment of the House of Lords(a) of a 
demise of the upper part of a house. If I demise to you 
the lower story of a house, and reserve to myself an upper 
story, the presumption is that I do not part with my right 


to be supported by the story I demise. 


It is true, there may be an express stipulation, as there 
was in Rowbotham v. Wilson(b), by which the owner of 
the surface waives his right to support, and agrees to allow 
the mines to be so worked as to destroy his property; but 
| in the absence of express words, shewing distinctly that he 
has waived or quahfied his right, the presumption is, that 
| what he retains is to be enjoyed by him modo et forma as 
it was before, and with that natural support which it pos- 
sessed before he parted with the subjacent strata; and so 
it would be in the case of a watercourse or other easement 
of a like nature. 


If any evidence were required in aid of this presumption, 
no deed ever contained clearer indication than the present, 
that the property was intended to be occupied and enjoyed 
as before the lease; for here there is an express covenant 
on the part of the Defendants to supply the Plaintiffs “or 
other the occupier or occupiers for the time being of 
Brymbo Hall,” the mansion in question, with coal. But no 
such evidence is required. 


(a) 2 Macq. 449. (b) 25 Law J. (Q. B.) eo 
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work any coal or mineral, or execute any works upon the portion of Dieowe 
land marked red upon the plan attached to the lease, or to search v 


for any coal or mineral therein; and order an injunction accordingly. ROBERTSON, 


Minute of 
Decree. 


Deciaré that the Plaintiffs are entitled to have a sufficient support 
for upholding the mansion-house called Brymbo Hall, and the offices 
and buildings upon the said portion of land coloured red; and that 
the Defendants are not entitled to remove any of the earth or soil 
necessary for such support from any part of the demised premises. 


Inquire whether any and what part of the lands comprised in the 
indenture of demise, other than the portion of land coloured red, 
affords such support to the said mansion-house, offices, and build- 
ings, as to render it necessary that the same or any or what part 
thereof should be left undisturbed for the purpose of such support. 


Liberty for Plaintiffs to bring any such action as they may be 
advised in respect of any past working of the mines. 


Defendants to permit Plaintiffs, at all reasonable times, to have 
access to the mines, for the purpose of making such supports as may 
be necessary for upho!ding the mansion. 


——— 


June ist & 


HICKS v. HASTINGS. Qnd; July 
10th & 13th. 
ELIZABETH BARKER, by her will, in 1807, appointed Boundaries 
4 é Rite onfusion of. 
the manor of Watton (which in 1796 had been limited to pees 
QD ° ° maat Lestatrix pb 
the use of Mason and Grigson and their heirs, upon trust, joe ay e 
ill 2 1 ises under which, in 1828, pointed the 
as she should by will EPPO) to v 7 Pe ae 
the Plaintiff, then an infant, became entitled as tenant in (over which 
aaa ° : +3 ~ she had an 
tail in possession ; and she devised her residuary real estate equitable 
"10! , ° j irs power of ap- 
to Harvey, Hebgin, and Mason, and their heirs, upon trust etree 
uses, under 
eel. which the 
Plaintiff be- 
came entitled 
as tenant in 
tail in possession, and devised her residuary real estate to trustees upon trust to sell. The 
trustees sold (inter alia) a field, part of which was shown by the abstract to be parcel of 
the manor, and procured the legal estate in the whole to be conveyed to the purchaser. 
Held, that, notwithstanding the fault of the confusion lay with the party through whom 
the Plaintiff claimed, the Plaintiff was not precluded from establishing in this Court a 
claim to his portion of the land, and to a proportional part of the rents from the time when 
hecame of age, And an inquiry was directed, in what part of the field the Plaintiff's 
portion was situate. : 
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In 1814, Harvey, Hebgin, and Mason, proceeded to sell 
the residuary real estate of the testatrix, together with other 
lands not comprised in the residuary devise, in lots, Lot 11 
being described in the particulars of sale as containing 
6a. 17: 24p., “whereof 2 a. 37. are freehold, and the residue 
leasehold, for the term of 900 years, commencing 20th 
March, 1567, at a peppercorn rent.” Smith Hastings 
became the purchaser of Lot 11, and took a conveyance 
accordingly, Grigson and Mason joining in such convey- 
ance so as to pass their legal estate, if any, in the premises. 


Smith Hastings afterwards sold and conveyed a portion 
of the property to the Defendant Secker, and by his will 
devised the remainder to his children the infant Defendants, 
and appointed his wife, the Defendant Sarah Hastings, his 
executrix. He died in 1849. 


The Plaintiff attained the age of twenty-one in the same 
year ; after which he executed a disentailing deed, vesting 
the manor in himself in fee. 


The bill averred, that the 2 a. 3 7., described in the par- 
ticulars of sale as freehold, were, in fact, parcel of the manor, 
and did not pass under the residuary devise ; and that this 
circumstance appeared by the abstract delivered to Hastings 
before he completed his purchase; and prayed that an 
account might be taken of the rents of the 2 a. 3 7. received 
by him and by the Defendants Sarah Hastings and Secker 
since the lst of June, 1831, when the Plaintiff became 
entitled to the manor as tenant in tail in possession; that 
the Defendants might be decreed to convey the 2 a. 3%. to 
the Plaintiff; and that a commission might issue, or direc- 
tions be given for ascertaining and settling the boundaries 
of the 2 a. 37, or, if such boundaries could not be ascertained, 
that a quantity of land of equal value might be set out of 
the inclosure forming Lot 11. 
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Evidence was adduced on the part of the Plaintiffs to 
shew that the 2 a. 37. was originally copyhold, but in 1793 
became extinguished in and formed parcel of the manor. 


Mr. Rolt, Q.C., and Mr. Roweliffe, for the Plaintiff, con- 
tended that the evidence shewed that the 2 a. 37. was parcel 
of the manor as early as 1793; and that Smith Hastings 
had taken a conveyance with notice of that circumstance. 
That being so, there must be a decree as in Hicks v. 
Sallitt (a),—a suit instituted by the same Plaintiff in re- 
fereuce to the same devise, and which ought to have set at 
rest all questions arising under it—for an account and recon- 
veyance ; or, if the boundaries cannot be ascertained, the 
Plaintiff should have an equivalent: The Duke of Leeds v. 
Lhe Earl of Strafford (6), The Attorney General v. Ful- 
lerton (ec), and The Attorney-General v. Stephens (d). 


Mr. Cairns, Q.C.,and Mr. Toller, for the Defendant Sarah 
Hastings, and Mr. W. W. Cooper, for the infant Defendants, 
contended that the evidence did not shew that the 2 a. 37. 
ever formed part of the manor; and even if it did, they dis- 
puted the Plaintiff's right to a decree, on the ground that 
the confusion of the 2 a. 37. with the rest of the land 
sold by the trustees in Lot 11, was owing to the negligence 
of the testatrix through whom the Plaintiff claimed. The 
Court would leave the Plaintiff to his remedy, if he was 
entitled to any, at law. 


Mr. Amphlett for the Defendant Secker. 

Mr. Rolt, Q. C., in reply. 

VicE-CHANCELLOR.—The peculiarity here is, that the 
(a) 3D. M. G. 792. (d) 1 K. & J. 724, and cases 


(6) 4 Ves. 180. there cited. 
(ec) 2 Ves. & Bea. 263. 
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determination of the question in your favour would not 
bind the party entitled in remainder expectant upon the 
determination of the term of 1567. 


Mr. Rolt.—That circumstance cannot deprive the devisees 
of the right in the interim to have the question determined 
as between themselves and those claiming under them. 


Judgment reserved. 


VicE-CHANCELLOR Sir W. Pace Woop :— 


T cannot do better than to preface my judgment in this 
case by repeating the observations of the Lord Chancellor 
in the cause of Hicks v. Sallitt (a), as to the discretion 
which the Court is called upon to exercise in a case where, 
as here, it is almost impossible not to have a strong leaning 
in favour of Defendants who are in possession of property 
purchased so long ago :—“ Parties filling such a position 
ought not certainly to be disturbed, unless a clear case be 
made out against them ; but when such a case is made out 
it is the duty of the Court to decide in favour of the Plain- 
tiff without displeasure against him for asserting what the 
result shews to be his legal right.” 


As to the merits of the particular point now urged, there 
can be no reasonable ground for doubt. The Plaintiff shews 
that the 2 a. 37.—the piece of land now in question—was 
clearly parcel of the manor in 1793. He makes out a clear 
prima facie case that his land was conveyed to Smith 
Hastings, through whom the Defendants claim; and that 
Hastings took his conveyance with full notice, on the title 


(a) 3D. M. G. 792. 
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deeds, of the limitations under which the Plaintiff has 
become entitled. 


To rebut that prima facie case, the Defendants seek to 
raise a doubt as to the identity of the roads by which the 
property is described as bounded. 


[His Honour stated the evidence on this subject, and 
held that this doubt was unfounded. | 


It was argued, that I ought not to direct a reconveyance 
as prayed by the bill, but to leave the Plaintiff to his remedy 
at law. Now, the course at law is this. The Plaintiff 
points out the land, and the sheriff delivers possession of 
the land so pointed out; and if he delivers too much the 
Court sets that right by summary relief: but in a case like 
the present, the Court could not afford such summary relief. 
Consequently, to leave the parties to their remedy at law, 
would, in this case, be to deprive the Plaintiff of any 
remedy. 


This is not the ordinary case of confusion of boundaries. 
The testatrix having 6 a. 1 r. 24 ., which is partly freehold, 
partly leasehold, devises the freehold part to the Plaintiff, 
and the leasehold part to trustees for sale. The trustees 
undertake to discharge that trust and proceed to sell. It 
then became the duty of the trustees to see that the lease- 
hold part, and no more, was comprised in the conveyance 
to the purchaser, and the duty of the purchaser to do the 
like. It is true that the testatrix was the party to blame 
for the confusion of the freehold land improperly sold by 
the trustees with the leasehold., But in reference to that 
argument, Clarke v. Yonge (a), which was referred to in 


(a) 5 Beayv. 528, 
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Hicks v. Sullitt, appears to me to have a material bearing. 
There the Plaintiffs were entitled to an advowson, and were 
also entitled as impropriators, although ignorant of their 
rights in that respect, to a portion of the corn tithes. The 
Defendant, as rector of the parish, was also entitled to a 
portion of the corn tithes, but from the time of his collation 
he had received the whole. In this state of things an award 
was made, and afterwards confirmed, by which all the tithes 
were commuted for a gross sum, the whole of which was to 
be paid to the rector and his successors. To this award the 
Plaintiffs as patrons had assented: through their neglect 
the whole became mixed together and confused ; and 
accordingly, when they came to file their bill, seeking to 
establish a claim to their proportion of the rentcharge, it 
was contended that they were concluded by the award to 
which they, as owners of the advowson, had consented. 
But Lord Langdale did not take that view of the case. 
After holding, upon the preliminary question, that the 
Plaintiffs were entitled to a portion of the corn tithes, and 
that the portion to which they were so entitled was a moiety, 
he said this:—“ The case is attended with considerable 
difficulty ; but on the best consideration which I have been 
able to give to the Act, I think that the Plaintiffs are not 
precluded from seeking to establish in this Court a claim 
to a portion of the rentcharge commensurate with the 
proportionate value of their portion of tithes, which was 
a part of the consideration for which the rentcharge was 
given ” (a). 


There, the property in question being a mere money 
charge, the decree was comparatively easy to frame. Here, 
I can only deal with the case by way of inquiry. 


I must declare, that the Plaintiff is entitled to the 2a. 3”. 


<a) Id. 538. 
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described as freehold in the particulars of sale, and consti- 
tuting part of Lot 11; there will then be a decree for the 
Plaintiff, as in Hicks v. Sallitt, comprising a direction that 
all the Defendants join in the conveyance of the property 
in question to the Plaintiff, and a declaration that the 
Plaintiff is entitled to the rents and profits received by the 
_ Defendants, or any of them, or by Smith Hastings, deceased, 
+ since the Ist of June, 1831, in respect of the 2a. 37. 
Then there will be an inquiry in what part of the 6a. 17. 24 p. 
comprised in Lot 11, the 2.4. 87. are situate ; and who has 
been in possession of the same; and a declaration that if 
it shall appear that the 6 a. 1 7, 24. have been held at one 
rent, the Plaintiff is entitled to a proportional part in 
respect of the 2a. 37. as against the Defendant Sarah 
Hastings, reserving the question, as between her and 
| Secker, of Secker’s liability. 


My difficulty as to Secker is this, that Iam not sure that 
what was conveyed to him by Smith Hastings comprised 
any part of the 2a. 37. in question; but Iam clear that the 
conveyance to Smith Hastings comprised the whole. 
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EE es JARROLD »v. HOULSTON. 


& 9th. 
Copyright THe Plaintiffs were the publishers of a work written by 
Saas on Dr. Brewer, called “The Guide to Science,” the purpose of 
where part which was to explain upon scientific principles, and by 
only objec- 


Alen Aes means of questions and answers arranged in the form of a 


systematic course of instruction, some of the ordinary phe- 
If any person 


by painsand nomena of nature, for the benefit of young persons and others 

labour collects ? é : ; 

and reduces Who have not received a scientific education. 

into the form 

ofasystematic : 

Sonne oft The Defendants were the publishers of a book called 

struction 

those ques- 

as ve Philp, the general scope and design of which was similar 
e may in baw : : z os 

ordinary per- to that of the Plaintiffs; and in which, as in the Plaintiffs’, 

sons asking in : A : A 

reference to the instruction was given by means of questions and an 


a swers, arranged under heads, and in the form of a system- 


life, with an- atic course. 

swers to those 

questions, and 

enenoeee The bill was for an injunction to restrain the Defendants 
of those 

phenomena, 

whether such explanations and answers are furnished by his own recollection of his former 
general reading or out of works consulted by him for the express purpose, the reduction 
of questions so collected, with such answers, under certain heads and in a scientific form, is 
sufficient to constitute an original work, of which the copyright will be protected. 


“The Reason Why,” purporting to be written by a Mr. 


But another person may originate another work in the same general form, provided he 
does so from his own resources and makes the work he so originates a work of his own by 
his own labour and industry bestowed upon it. 

In determining whether an injunction should be ordered, the question, where the matter 
of the Plaintiff’s work is not original, is, how far an unfair or undue use has been made of 
the work. 

Instances of unfair or undue use, and the contrary, in works of this description. 


If, instead of searching into the common sources and obtaining your subject matter from 
thence, you avail yourself of the labour of your predecessor, adopt his arrangement and 
questions, or adopt them witha colourable variation, it is an illegitimate use. 

Falsely to deny that you have copied or taken any idea or language from another work, 
strong indication of animus furandi, 

Notwithstanding Bell v. Whitehead (8 Jur. 68), if the Court is led to the conclusion that 
there has been piracy, it will not grudge any labour that may be requisite in order to as- 
certain how far the injunction should extend. 


_ Form of injunction where certain distinct parts of a work like the above are unobjec: 
tionable and others contain piracies. 
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from publishing, selling, or disposing of any copies or copy 


of “The Reason Why.” 


The Plaintiffs contended, that Dr. Brewer was to be 
considered as the first person to whom it had occurred to 
explain, in the form of question and answer, the familiar 
phenomena of life. They therefore insisted, that the whole 


_ of the Defendant’s book was an infringement of their copy- 


right. At the same time they set out particular questions 
and answers contained in the Defendant’s book, which they 
alleged to be copied or merely colorably altered from their 
own. 


Philp filed an affidavit, in which he admitted that he 
had taken suggestions from Dr. Brewer’s book as to the 
authorities to be referred to in compiling a work like his 
own. He met the specific charge of the Plaintiffs as to 
having copied or merely colorably altered the particular 
questions and answers set out in their affidavit, by referring 
generally to other works where the same subjects were dis- 


cussed; but did not account for patent resemblances be- 


tween his own book and the Plaintiffs’, by saying that he 
took the question or the answer from any of such common 
sources. He then denied that he had copied or taken any 
idea or language from the work of Dr. Brewer. 


The Defendant’s book was in two parts, and arranged in 
lectures. No specific objection was raised to the second 
part, or to the first lecture of the first part. The two books 
were perfectly dissimilar in form, size, and illustration. 


It appeared that the Plaintiff Dr. Brewer had been in 
the habit of collecting for a long period the inquiries he had 
heard made by very many persons, and of soliciting other 
inquiries from persons of observant habits and familiar 
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with common phenomena; and had noted down such 
inquiries from time to time; that he had collected other 
questions from books ; and that the inquiries and questions 
so collected by him, with answers furnished partly from his 
own information, partly by consulting particular works for 
that express purpose, formed the materials of his work. 


Mr. Rolt, Q.C., and Mr. Karslake, now moved for an in- 
junction as prayed by the bill. 


Mr. Cairns, Q.C., and Mr. J. Hinde Palmer, for the De- 
fendants, denied that copyright could exist in a work of this 
description. Confessedly, there was no originality in the 
scientific principles enunciated. As little was there in the 
form of the work: questions and answers having been em- 
ployed in many other instances to explain familiar pheno- 
mena of nature upon scientific principles. Neither was 
there originality in the particular questions or answers in 
the Plaintiffs’ book; for, with regard to the questions, some 
had been contributed in answer to advertisements publish- 
ed by Dr. Brewer for the purpose, so that the copyright, if 
any, would, as to these, be in the persons by whom they 
were contributed, and the rest were what he heard asked by 
others, or got from books; and as to the answers, they were 
readily obtained from sources of information common alike 
to both authors. The originality, if any, was confined to 
the arrangement, and that was not alleged to have been 
infringed, 


Assuming, however, that the work was one in which 
there could be copyright, here there had been no infringe- 
ment. The similarity of which the Plaintiffs complained 
was accounted for by the vast variety of common sources 
from which such information can be derived. It did not 


ov 
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prove that there had been copying or any unfair use 
of the Plaintiffs’ work: Murray v. Bogue(a); and even 
where there has been clear copying, and a copying of 
errors, if confined merely to extracts or particular passages 
of the Plaintiffs’ work, this Court is in the habit of refus- 
ing an injunction, upon the ground that the litigation of 
such minute inquiries injuriously occupies the time of 
the Court to the exclusion of more important business: 
Bell v. Whitehead (b). The inclination at the present day 
is rather to restrict than to increase injunctions in such 
cases before the establishment of the legal title, and to 
give increased weight to the question which side is most 
likely to suffer by an erroneous judgment, and to the pre- 
judicial effect an injunction may have on the trial of the 
action: M‘Neill v. Williams (ce). 


Mr. Rolt, Q.C., in reply, referred to Lewis v. Fullar- 
ton(d), as showing that an injunction ought to be granted, 
although the piracy was confined to extracts, and without 
waiting till the pirated parts could all be ascertained. 


The VicE-CHANCELLOR said, he must take time to 
examine the books more minutely. He was satisfied that 
the Defendant Philp had taken portions of his book, and 
no inconsiderable portions, although perhaps in detached 
pieces, from the Plaintiffs’ work; and it was very greatly 
to be regretted that he had not stated candidly at once 
how much he had taken. Much of the matter, however, 
and much of the labour was his own. Even the process of 
altering and transposing the Plaintiffs’ questions and other 
matter must have been laborious. Still, with much matter 
of his own, he had intermixed a very considerable quantity 
of the Plaintiffs. And the question for the Court to deter- 


(a) 1 Drew. 353. (ce) 11 Jur. 344. 
(6) 3 Jur. 68. (d) 2 Beav. 6. 
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mine—a question always of great nicety—was, whether the 
quantity so taken, on such a subject, was sufficient to 
justify an injunction, and, if so, to what extent the in- 
junction was to go. The vestigation had already proved 
exceedingly laborious, and would be so whenever it was 
resumed. All the books referred to as common sources 


must be examined. 


Judgment reserved. 


VicE-CHANCELLOR Sir W. Pace Woop (after stating 
the object of the motion)— 


The case made by the Plaintiffs is, that they are the 
publishers of a work written by Dr. Brewer, called “The 
Guide to Science,” which has now passed through eleven 
editions, the character of which it is necessary in the first 
instance to state, because it was argued—although it ap 
peared to me to be in vain to attempt to raise such an 
argument—that the work was one in which there could 
be no copyright. 


The work does not lay claim to any originality with 
reference to the scientific doctrines contained in it. The 
author does not profess to have made any discovery in 
science, or to do more, in the work in question, than to 
provide for the young, and other persons who have not 
been in the habit of making observations for themselves. 
information by which some of the ordinary phenomena, of 
common life may be explained to them on scientific princi- 
ples, and they may themselves be led to observe and to 
reflect upon those wonderful laws of nature, by which the 
most ordinary phenomena are governed. 
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Such being the purpose and object of the work, the 
author tells us he composed it in this way: He says, he 
was indebted in some degree to other works; but that he 
was in the habit also of collecting for a long period the 
inquiries that he heard made by very many persons, and 
even of soliciting inquiries from persons of observant habits 
and familiar with common phenomena; that he noted 
down such inquiries from time to time in a note book; and 
that the inquiries so collected by him, with answers fur- 
nished partly from his own information, partly by consult- 
ing particular works for that express purpose, form the 
material of the work in question. 


That an author has a copyright in a work of this de- 
scription is beyond all doubt. If any one by pains and 
labour collects and reduces into the form of a systematic 
course of instruction those questions which he may find 
ordinary persons asking in reference to the common phe- 
nomena of life, with answers to those questions, and ex- 
planations of those phenomena, whether such explanations 
and answers are furnished by his own recollection of his 
former general reading, or out of works consulted by him 
for the express purpose, the reduction of questions so 
collected, with such answers under certain heads and in a 
scientific form, is amply sufficient to constitute an original 
work of which the copyright will be protected. Therefore, 
I can have no hesitation in coming to the conclusion that 
the book now in question is in that sense an original work, 
and entitled to protection. 


The next question is, to what extent a work of this 
description is entitled to protection, regard being had to 
the obviously common sources from which the answers to 
the questions it contains may be collected, and, I may add, 
to the common subjects by which many of the questions 
may be suggested. In reference to this question, it ap- 
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pears to me that the Plaintiffs’ work partakes of the 
character of a class of books as to which questions df 
copyright have been often before the Court, namely, 
dictionaries of art and science, encyclopeedias, and the like, 
although it is of a humbler character than an encyclo- 
pedia. I cannot concur in the view taken by the Plain- 
tiffs’ counsel, that Dr. Brewer can be considered as the 
first person to whom it has occurred to explain in the 
form of question and answer the familiar phenomena of 
life. Several recent books of that character have been 
referred to by both parties to this suit; and I might go 
further back and refer to the various books in which 
scientific information is conveyed in the form of dialogues. 
It is clear, that, whether the form of dialogue or that of 
question and answer be adopted for the purpose, there 
is no such originality in the construction of a work like 
the present as to prevent another person from originating 
another work in the same general form, provided he does 
so from his own resources, and makes the work he so 
originates a work of his own by his own labour and in- 
dustry bestowed upon it. Therefore, so far as the general 
character of the work is concerned, it 1s impossible to say 
that the mere circumstance of the Defendants’ book being 
constructed in a similar general form amounts to the 
slightest evidence of a fraudulent intention on the part of 
the composer to injure the Plaintiffs. 


The really difficult question in cases of this description, 
where it must be admitted that the matter is not original, 
is how far the author of the work in question can be said 
to have made an unfair or undue use of previous works 
protected by copyright. As regards all common sources, 
he is entitled to make what use of them he pleases; but, 
as Lord Langdale said in Lewis v. Fullarton(a), he is 


(a) 2 Beav. 6. 
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not entitled to make any use of a work protected by copy- 
right which is not what can be called a fair use. 


As regards the question of fair use of the Plaintiffs’ 
work, the Defendant to a great degree prevents inquiry. 
He says broadly in his affidavit, “I deny that I copied or 
took any idea or language from the work of Dr. Brewer.” 
Upon a broad statement of that description, the question 
of fair use is almost excluded. He does not say, he has not 
read the work of Dr. Brewer. He says he has not read 
the second edition, or seen the eleventh edition; and that 
he never read the preface—a denial which, of itself, raises 
an inference that he had read the body of the work: and 
he denies that he has taken any idea or language from it. 


The only uses consistent with that statement on the 
part of the Defendant would appear to be these: In 
publishing a work in the form of question and answer on a 
variety of scientific subjects, he had a right to look to all 
those books which were unprotected by copyright, and to 
make such use of them as he thought fit, by turning them 
into questions and answers. He had also a further right, 
if he found a work like Dr. Brewer’s, and, perusing it, was 
struck by seeing—as I think has been the case in the 
present instance—that the author had been led up to 
particular questions and answers by the perusal of some 
other work, to have recourse himself to the same work, 
although possibly he would not have thought of doing so 
but for the perusal of the Plaintiffs’ book. Both these, I 
apprehend, would be perfectly fair and legitimate modes of 
using the Plaintiffs’ book; and neither would be inconsis- 
tent with Mr. Philp’s affidavit, that he has not copied or 
taken any idea or language from Dr, Brewer’s book, 


There is another sort of legitimate use which might 
fairly be made by Mr. Philp, although it is scarcely so 
AAA 2 
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consistent with what he has deposed to in his affidavit. 
It would be a legitimate use of a work of this description 
if the author of a subsequent work, after getting his own 
work with great pains and labour into a shape approximat- 
ing to what he considered a perfect shape, should look 
through the earlier work to see whether it contained any 
heads which he had forgotten. For instance, it was said— 
whether accurately or not I have not thought it material 
to inquire—that, in reference to the several modes by 
which heat diffuses itself, the books to which the De- 
fendant refers as common sources mention only “radia- 
tion, conduction, and absorption,” and make no mention of 
“convection”’—a term found only in the Plaintiffs’ book 
until taken thence by Mr. Philp. He might say he had for- 
gotten “convection,” and therefore add it to his book. 
But surely no one would say with regard to a subject of so 
general a description that this would be an unfair use of 
the Plaintiffs’ book, provided, upon adding the word to his 
own book, he used his own mind to explain what “ convec- 
tion” is, and explained it in his own language. So far, 
there could be no difficulty if the case rested there. 


The question I really have to try is, whether the use 
that in this case has been made of the Plaintiffs’ book, 
has gone beyond a fair use. Now, for trying that question, 
several tests have been laid down. One which was origi- 
nally expressed, I think by a Common Law Judge, and 
was adopted by Lord Langdale in Lewis v. Fullarton, is, 
whether you find on the part of the Defendant an animus 
furandi—an intention to take for the purpose of saving 
himself labour, I take the illegitimate use, as opposed to 
the legitimate use of another man’s work on subject mat- 
ters of this description to be this: If knowing that a 
person whose work is protected by copyright has, with 
considerable labour, compiled from various sources a work 
in itself not original, but which he has digested and 
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arranged, you, being minded to compile a work of a like 
description, instead of taking the pains of searching into 
all the common sources, and obtaining your subject matter 
from them, avail yourself of the labour of your predecessor, 
adopt his arrangements, adopt moreover the very questions 
he has asked, or adopt them with but a slight degree 
of colorable variation, and thus save yourself pains and 
labour by availing yourself of the pains and labour which 
he has employed, that I take to be an illegitimate use. 
That Mr. Philp has made this use of the Plaintiffs’ book 
to a certain extent I find to be clear. The extent to 
which he has done so is another subject of consideration 
with regard to the injunction. But, as I said at the close 
of the argument, I have come, with great regret, to the 
conclusion that the statement in his affidavit denying that 
he has taken any idea or language from the work of Dr. 
Brewer is wholly inconsistent with any conclusion I can 
arrive at, after looking at the numerous passages to which 
I have been referred. I extremely regret that he did not 
take the frank and candid course of stating how he had 
used the book. Had he done so, the case very possibly 
might now wear a different aspect. But it is a strong 
feature in the case, as to the animus with which the copy- 
ing is made, when I find a positive denial of any idea or 
language having been copied or taken, and am yet com- 
pelled to come to the conviction, that, however the De- 
fendant may satisfy his own conscience, no other person 
can reconcile that denial with the facts developed by a 
comparison of the works in question. 


[His Honour then gave several instances in which the 
Plaintiffs’ work had been unfairly used by Mr. Philp in the 
sense defined above, and proceeded: | 


The conclusion at which I have clearly arrived is this— 
not that you do not find in a variety of other books many 
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of the subjects which Mr, Philp has discussed, either in 
the form of statement or in the form of question and an- 
swer, but that you do not find them in the collocation and 
phraseology in which they are found in Dr. Brewer’s book, 
or, what is worse, with only a colourable variation, ingeni- 
ously and purposely introduced in collocation and phrase- 
ology; and that a quantity, and a considerable quantity, 
on the whole, of the Defendant’s book has been thus taken 
from that of Dr. Brewer. 


The next question is, what course the Court should adopt 
where it appears that the piracy complained of extends 
only to about one-half of the Defendant’s book. In the 
present case, one-half of the Defendant’s book is admitted 
by the Plaintiffs to have nothing to do with their book; and 
there is much more of the latter as to which I think the 
Plaintiffs take an exaggerated view, in insisting that it has 
been pirated; and, that being so, the question which weigh- 
ed most on my mind, and which made it necessary for me 
to go through the whole of the books of the two authors 
was, how far, regard being had to the authority of 
Mawman v. Tegg (a), I ought to deal with this case by 
way of injunction. 


In Mawman v. Tegg, Lord Eldon began by adverting to 
an attempt that had been made in the argument to esta- 
blish that the alleged piracy was intended to imitate the 
Plaintiffs work in form and outward appearance. In the 
case before me there is no charge whaiever of that kind. The 
two books are perfectly dissimilar in form, size, and illustra- 
tion. The respectable publishers are wholly free from that 
charge, and the blamelies with the writer they have employed. 
I consider, therefore, as Lord Eldon considered in Mawman 
y. Legg, that that part of the case cannot in any way be 


(a) 2 Russell, 385. 
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seriously adverted to. After this, Lord Eldon says he is very 
anxious to know what degree of copying there had been in 
the case before him. He says, “The persons in the em- 
ployment of the Defendant can state exactly how much 
they copied, and what parts they copied, and can supply 
the Court with the knowledge of how the fact really stands, 
without leaving it to be collected from inferences more or 
less strong.” I have already expressed my great regret 


that Mr. Philp has not taken that course. It is impossible . 


for me now to ask him for an affidavit stating how much 
he has copied, when he has already filed an affidavit deny- 
ing that he has taken a single idea from the Plaintiffs’ 
book. Had he taken a different course in this respect, it 
might possibly have put the case in a different position. The 
Defendant in Mawman v. Tegg took a different course, and 
made an affidavit stating that out of 227,000 lines 2,160 
lines, or somewhere about a hundredth part of the whole, 
had been copied. The Lord Chancellor felt so much diffi- 
culty on the case, that he ultimately sent a reference to the 
Master to investigate the matter; but he makes these obser- 
vations as to what ought to be done about the injunction, 
He says, “ It appears to have been Lord Hardwicke’s opin- 
ion that an injunction might be granted against the 
whole, although only part was pirated; and in the instance 
of Milton’s Paradise Lost with Newton’s notes, although 
there was nothing new in that book except the notes, he 
was of opinion that he could grant, and did grant, an 
injunction against the whole book. There is a case of an 
action tried before Lord Kenyon, in which a motion was 
afterwards made for a new trial; and there Lord Kenyon 
states that the question, whether you could grant an 
injunction against the whole of a book on account of the 
piratical quality of a part, came before Lord Bathurst ; 
and Lord Bathwrst seems to have held, that you could not 
do so unless the part pirated was such that granting an 
injunction against that part necessarily destroyed the whole. 
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Lord Kenyon, who possessed great information on this 
subject, states himself to have been perfectly satisfied with 
the opinion of Lord Bathurst as bearing upon the judg- 
ment of Lord Hardwicke and the other cases. In the 
case before Lord Kenyon, the declaration at law contained 
a count for publishing the whole work, and another for 
publishing a part; and Lord Kenyon’s direction to the jury 
seems to have been, to find damages for publishing the part 
only.” Then Lord Eildon says, “The difficulty here is this, 
whether I have before me sufficient grounds to authorise 
me to say how far the matter which is proved (if I may use 
that word) to have been copied, is sufficient to enable me to 
decide how much I may injoin against. And if I can be 
thus authorised to say how much I can injoin against, then 
the question is, what will be the effect of that injunction 
applied to so much of the work in the state of uncertainty 
in which we now are? Or whether, on the other hand, as 
the matter cannot be tried by the eye of the Judge, I must 
not pursue a course which has been adopted in cases of a 
similar nature, namely, refer it to the Master to report to 
what extent the one book is a copy of the other,” 


In the previous part of the hearing he had said, “There 
is no doubt, if a man mixes what belongs to him with what 
belongs to me, and the mixture be forbidden by the law, 
he must again separate them, and he must bear all the 
mischief and loss which the separation may occasion.” 


In Lewis v, Fullarton (a), Lord Langdale came to the 
conclusion that a considerable part of the Plaintiff’s work 
had been pirated ; and though he could not say how much 
had been so, yet he inferred from what was already in 
evidence, that the result of further investigation applied to 
other parts of the work would be similar. He referred, 
also, to Lord Eidon’s observations in Mawman v. Tegg, that 


(a) 2 Beav, 6. 
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it was the business of a Defendant, when a considerable 
part of a work is shown to have been pirated, to separate 
and point out all that has been pirated, and he granted 
an injunction as to the entire work. 


It seems to me, that the present case is one which differs 
to a considerable extent both from Mawman v. Tegg, and 
from Lewis v. Fullarton. Here it is as if the book in 
question had been published in parts. Had the last part 
alone been published, there would have been no ground for 
interfering at all. In the first lecture, as it is called, in the 
Defendants’ book there is nothing of which the Plaintiffs 
complain. The fourth lecture, and all those subsequent to 
the twenty-fifth, I have carefully examined; and though 
here and there they contain passages of which the Plaintiffs 
complain, I find nothing which can reasonably be objected 
to, as shewing that the writer has made an unfair use of 
the Plaintiffs’ book. The second lecture contains piratical 
matter; and as to the rest, between that and the twenty- 
fifth, some contain passages which appear to me, after care- 
fully reading through them, to have been evidently taken from 
the Plaintiffs’ book; and the remainder contain passages 
which have a resemblance, although I should not have been 
satisfied in dealing with the latter had they stood alone. 


It appears to me, therefore, that I shall be doing com- 
plete justice if I restrain the Defendants, as I consider that 
I am bound to do, from publishing the second lecture, the 
third lecture, and the fifth and following lectures, down to 
and including the twenty-fifth of the Defendants’ book. 
Adopting the words used by Lord Langdale in Lewis v. 
Fullarton, the injunction will restrain the Defendants from 
publishing a book called “The Reason Why,” containing 
the lectures I have mentioned ; and then it will add, “or 
any passages or passage copied, taken, or colorably altered 
from the book called ‘The Guide to Science,’ in the Plain- 
tiffs’ bill mentioned.” 
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I have not forgotten the case before Lord Cottenham (a), 
in which he speaks of the labour thrown upon the Court in 
analysing minutely cases of the description then before 
him, and says that justice did not require such an analysis. 
But it seems to me, that if I am necessarily led to the con- 
clusion that there has been piracy, justice does require that 
I should not grudge any labour that may be requisite in 
order to ascertain how far the injunction should extend. 
Neither have I forgotten that of M‘Neill v. Wiliams ©), 
where, notwithstanding seven common errors in a work 
containing calculations, Lord Justice Knight Bruce, when 
Vice-Chancellor, held, that although great suspicion was 
thrown upon the Defendant's case, yet, balancing all the 
circumstances of convenience and inconvenience, it was not 
right to grant an injunction. Nor have I forgotten the re- 
cent case of Murray v. Bogue (c), in which Vice-Chancellor 
Kindersley refused an injunction. In the case before me, 
not only have I the fact of my arriving at the conclusion 
that there has been close copying or colourable alteration 
of the Plaintiffs’ book; but I have also this strong fact, and 
I confess 1 rely upon it as one that ought to have a consi- 
derable bearing upon my decision, that Mr. Philp has taken 
upon himself to deny by his affidavit that he has copied or 
taken any idea or language from the Plaintiffs’ book. I 
find it impossible to come to a conclusion in his favour on 
the issue he has so tendered; and that being so, the very 
circumstance of that denial on his part is a very strong in- 
dication of an animus furandi; and if the animus furandi be 
established, I ought to interfere by injunction. 


The Defendants are, of course, entitled to say that the 
Plaintiffs must be put upon terms of bringing an action 
against Mr. Philp ; and although they may waive it if they 


(a) Bell v. Whitchead, 3 Jur. 68. 
(6) 11 Jur. 344, (c) 1 Drew. 353. 
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the Plaintiffs to do so, but shall insert it as part of the — y,nnorp 


order. 0 
Hovutsron. 


Minute of 

Orpzr that Plaintiffs do bring such action against the Defend- RR 
ants as they may be advised for the publication of the book called 
. “The Reason Why” in the Plaintiffs’ bill mentioned. And that 
they undertake to abide by any order that this Court may make 
with reference to any damage occasioned by this order in the event 


of the jury finding in favour of the Defendants. 


And upon Plaintiffs undertaking to bring such action, restrain 
Defendants from publishing the book called “The Reason Why,” 
containing the Lectures numbered 2, 3, and from 5 to 25 both in- 
clusive, or any passages or passage copied, taken, or colourably al- 
tered from the book called “The Guide to Science” in the Plain- 
tiffs’ bill mentioned. 


CRAWFORD v. THE NORTH EASTERN RAIL- 1856. 
= 


WAY COMPANY. Feb. 13th. 


By Acts of Parliament passed in the years 1845 and Raitoay Com- 
F : ns 5 Dex pe 
1846, the Leeds and Thirsk Railway Company, since ee 
| c 4 (q 5 sikere » Dividends— 
incorporated as “the North Eastern Railway Company, Re oe 


was authorised to raise money by the creation of shares or rears. 


By a railway 
I company’s Act, after reciting that the company had issued certain ‘‘ preference shares,” on the 
| terms of the holders thereof being entitled to “fixed preferential dividends thereon, payable out 
of the revenues of the company,” at certain rates in the Act mentioned, it was enacted, That 
the income of the company, from time to time applicable to the payment of interest on moneys 
borrowed and dividends on shares, should be applied, first, in payment of the interest, from time 
to time accruing, on mortgages and bonds; next, in payment of the preferential dividends on the 
| several classes of preference shares, in the order in the Act specified; and, lastly, in payment rate- 
i ably of dividends on original shares. The contracts upon which the preference shares had been 
issued and taken up (irregular in themselves but rendered valid by the Act) were to the effect 
that such preference shares should be entitled, some to a dividend at a certain given rate per 
cent. fora given number of years, and at a lower given rate in perpetuity thereafter; others to 
! a given rate per cent. without restriction as to time; and others at a given rate per cent. for a 
term certain, and thereafter until such time as they were redeemed by the company :—Held, that, 
) coupling the enacting part of the Act with the recitals in its preamble, and having regard to 
the contracts upon which the shares were issued, the holders of such preference shares were 
entitled, according to their priorities inter se, to arrears of former dividends before any dividend 
could be paid to the holders of ordinary shares ; for the word ‘‘dividend” is not, ex vi termunt, 
| restricted to profits accruing during any given period; and here, the consequences of so restricting 
it would be to enable the holders of ordinary shares so to arrange the declaration of their 
dividends as to prevent the holders of preference shares from deriving any of the advantages for 
which they had stipulated. 
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stock, to be considered as part of the general capital of the 
company, and also to borrow further sums of money as 
therein mentioned. 


None of these Acts authorised the creation of shares 
or stock having any preference over the ordinary shares or 
stock of the company. 


In the year 1848 three Acts of Parliament were passed, 
by which the company was authorised to borrow further 
sums of money, and to raise certain specified sums by the 
creation of new shares or stock, to be considered as part of 
the general capital of the company; but by each of these 
Acts it was provided, that, in the creation of such new 
shares or stock, it should not be lawful for the company 
to guarantee any interest or give any preference in the 
receipt of dividend upon or in respect of such new shares 
or stock. 


After the passing of the three last-mentioned Acts, it 
was resolved by the company, “ that, instead of raising by 
loan some of the money which by the said Acts they were 
authorised to borrow, the same should be raised by the 
creation of certain preference shares ;” and, accordingly, 
ata special general meeting held on the 7th of October, 
1848, a resolution was passed, that, in pursuance of the 
powers contained in “The Companies Clauses Consolida- 
tion Act, 1845,” and in the above-mentioned special Acts 
of 1845 and 1846, it should be lawful for the directors to 
raise, by creating new shares, upon the terms and conditions 
and in the manner thereinafter mentioned, and in aug- 
mentation of capital, such sums of money as were by the 
before-mentioned Acts authorised to be borrowed. Of 
these conditions, the first and second were as follows :— 
“ First, that such new shares be of the nominal value of 
12/. 10s. each, and be denominated preference quarter 
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shares ; second, that such preference quarter shares shall 
be entitled to a dividend at the rate of seven per cent. per 
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annum for the period of three years, and of six per cent. Tue Norra 


per annum in perpetuity thereafter on the amount actually , 


paid up.” 


In pursuance of these resolutions more than 10,000 pre- 
ference quarter shares, afterwards called “ First Preference 
Shares,” of the nominal value of 12/. 10s. each, were issued 
and taken up. 


By an Act passed in the year 1849, the company was 
authorised to raise further sums of money for the comple- 
tion of their works. This Act contained the following 
clauses :—Sect. 2. That, for the purpose of enabling the 
said company to complete the railways and works by the 
said recited Acts authorised, it shall be lawful for them to 
raise the sum of 450,000/., or any part thereof, by the 
creation of new shares or stock in addition to the sums of 
money which they are authorised to raise by their former 
Acts; and the new shares or stock to be created by virtue 
of this Act, shall be considered part of the general capital 
of the company; and the shares so to be created shall 
be of such amount, and shall be issued at such times, in 
such manner, and to such persons, and with such priority 
in the payment of dividends in preference to the holders of 
other shares in the company (except as hereinafter men- 
tioned) not exceeding after the rate of 7/. per cent. per 
annum upon the nominal amount thereof, and with such 
other rights and privileges as any general meeting of the 
company specially convened for the purpose may deter- 
mine: Provided always, that all-and every part of such 
sum of money so to be raised shall be applicable only to 
the objects and purposes by this Act authorised. Sect. 3. 
That any priority in the payment of dividends which may 
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be assigned to any shares to be created by virtue of this 
Act shall not prejudice or affect any priority in the pay- 
ment of dividends which may have been assigned to any 
other shares in the company, by or in pursuance of any 
Act passed prior to the passing of this Act; but the holders 
of such last-mentioned shares shall be entitled to receive 
dividends upon or in respect of such shares to the extent to 
which the same may have been guaranteed in preference to 
the holders of any other shares in the said company.” 
Sect. 8. “That when and so soon as the original line of the 
Leeds and Thirsk Railway, authorised by the said first- 
mentioned Act, with such alterations or deviations therein 
or therefrom as shall have been sanctioned by any subse- 
quent Act relating to the said company, shall have been 
completed and opened for traffic, so much of each of 
the said Acts passed in the last session of Parliament [re- 
ferring to the three Acts of 1848] as enacts and declares, 
that, in the creation of the new shares or stock by such 
Acts respectively authorised to be created by the Leeds 
and Thirsk Railway Company, it shall not be lawful for 
the company to guarantee interest or give any preference 
in the receipt of dividend upon or in respect of such new 
shares or stock, shall be, and the same is hereby declared 
to be, thenceforth repealed.” Sect. 9. “That when and so 
soon as such original line of railways, with such alterations 
and deviations therein or therefrom as before mentioned, 
shall have been completed and opened for traffic, the pro- 
prietors of any shares which may be or may have been 
created by the said company under the authority and for 
the purposes of the three Acts of 1848 respectively, shall 
be entitled to receive such amount of interest or dividend 
in respect of such shares or any of them, in preference to 
the holders of all other shares in the company (except any 
shares to which any priority in the payment of dividends may 
have been assigned by or in pursuance of any Act passed 
prior to the passing of this Act), not exceeding after the 
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rate of 6/. per cent. per annum on the nominal amount of 
shares or any of them, and to such other rights or privileges 
in respect thereof as a general meeting of the company may 
have directed or may hereafter direct.” 


After the passing of the last-mentioned Act, at a 
general meeting of the company, held on the 25th ot 
August, 1849, it was resolved—“ That the shares issued 
under the powers of the three Acts of 1848 ‘should be of 
the nominal value of 20/. each; that, in pursuance of the 
powers conferred upon the company, and for the purposes 
authorised by the Act of 1849, the sum of 450,000/. should 
be raised by the creation of 45,000 new shares of the 
nominal value of 10/. each, to be denominated ‘ Preference 
Fifth Shares;’ that such shares should be entitled to a pre- 
ference dividend of 6/. per cent. per annum for three years, 
and of 5/. per cent. per annum in perpetuity thereafter, 
subject to the priority in payment of dividends already or 
which might thereafter be granted to the preference 
quarter shares of 1848, and to the 6/. per cent. preference 
or extension shares of 1848, under the three Acts of 1848.” 


In pursuance of these resolutions, there were issued, first, 
under the authority of the three Acts of 1848, certain 
shares, called “Extension Shares;” and, secondly, under the 
authority of the Act of 1849, certain shares, called “ Pre- 
ference Fifth Shares.” 


The extension shares, afterwards called “The Second 
Preference Shares,” were of the nominal value of 20/. each, 
and bore interest at the rate of 6/. per cent. per annum 
from the 10th day of July, 1849, when the main line was 
opened under a resolution of a general meeting held in 


February, 1850. 


The preference fifth shares issued consisted of two classes : 
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Class 1 consisted of 3,459 shares, afterwards called 
“The Third Preference Shares,” on which the sum of 
33,6581. had been paid up, and which, by virtue of the 
resolutions of the 25th of August, 1849, were entitled to 
a preferential dividend of 6/. per cent. per annum for 
the first three years, and 5/. per cent. per annum in per- 
petuity thereafter. 


Class 2 consisted of 41,541 shares, afterwards called “The 
Fourth Preference Shares,” created under the following cir- 
cumstances, but of which only 15,325 were issued :—The 
directors finding it impossible to get all the preference fifth 
shares taken up on the terms originally proposed, deter- 
mined to vary the terms as to those remaining unissued, 
and at a special general meeting of the company, held on 
the 16th of September, 1850, it was resolved— 

1. That so many of the preference fifth shares created 
by the shareholders’ resolutions of the 25th of August, 1849, 
under the provisions of the Act of 1849, as had not been 
issued under those resolutions, should be again offered to 
the shareholders in the proportion of one preference fifth 
share to every 40/. of nominal capital held by them. 

2. That such shares as should be taken up by the share- 
holders in compliance with these resolutions should (sub- 
ject to the payment of the dividends on the then existing 
preference shares) be entitled to a preference dividend of 
7l. per cent. per annum for seven years certain from the Ist 
of October then next, on the capital from time to time paid 
up on them, and until such time as they should be redeemed 
by the company, which was to have the option of paying 
them off at par at any time after the expiry of the term 
aforesaid, upon notice being given to the holders. 

3. That, in redeeming or paying off at par the said 
shares, the directors were empowered to redeem or pay off 
all or any part of such shares from time to time as they 
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should think expedient, selecting the shares so to be re- 
deemed or to be pad off by ballot in such ee as they 
should think proper.” 


By “The Leeds Northern Railway Act, 1851,” the 
name of the company was changed, and it was thenceforth 
incorporated by the name of “The Leeds Northern Railway 
Company.” The preamble of this Act, after reciting the 
earlier Acts of the company, proceeded in these words :— 
“And whereas the powers of the company, under the 
recited Acts or some of them, to issue shares are unexecuted 
to the aggregate amount of 367,250/., and to borrow money 
are unexecuted to the aggregate amount of 129,944/. 10s. : 
And whereas some of the shares, to the aggregate nominal 
amount of 125,937. 10s., have been issued on the terms of 
the holders thereof being entitled to a fixed preferential 
dividend thereon payable out of the revenues of the com- 
pany, such dividend being after the yearly rate of 7/. in the 
100/. for three years from the 2nd day of November, 1848, 
and of 6/. in the 100/. thereafter, and those shares are in 
this Act distinguished as the ‘first preference shares’ : And 
whereas some of the shares, of the ageregate nominal 
amount of 387,000/., have been issued on the terms of the 
holders thereof being entitled to a fixed preferential divi- 
dend thereon, payable next after the dividend on the first 
preference shares out of the revenues of the company, such 
dividend being after the yearly rate of 6/. in the 100/., and 
those shares are in this Act distinguished as the ‘second 

reference shares’: And whereas some of the shares, to the 
ageregate nominal amount of 34,590/., have been issued on 
the terms of the holders thereof being entitled to a fixed 
preferential dividend thereon, payable next after the divi- 
dend on the second preference shares out of the revenues 
of the company, such dividend being after the yearly rate of 
6/. in the 100/. for three years from the Ist day of October, 
1849, and of 5/. in the 100J. thereafter, and those shares 
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are in this Act distinguised as the ‘third preference shares’ : 
And whereas some of the shares, to the aggregate nominal 
amount of 415,410/., have been created on the terms of the 
holders thereof being entitled to a fixed preferential divi- 
dend thereon, payable next after the dividend on the third 
preference shares out of the revenues of the company, 
such dividend being after the yearly rate of 7/. in the 100/. 
for seven years from the 10th day of September, 1850, and 
thereafter, until those shares be paid off by the company, 
and those shares are in this Act distinguished as the ‘fourth 
preference shares’: And whereas some of the fourth pre- 
ference shares, to the aggregate nominal amount of 
158,2502. or thereabouts, have been issued, and those 
shares are in this Act distinguished as ‘the issued fourth 
preference shares; and whereas the residue of the fourth 
preference shares, to the aggregate nominal amount of 
262,160/. or thereabouts, have not been issued, and those 
shares are in this Act distinguished as ‘the unissued fourth 
preference shares’: And whereas the first, second, third, and 
fourth preference shares, in the aggregate, are in this Act 
distinguished as ‘the preference shares’: And whereas, 
except the first, second, third, and fourth preference shares, 
there are no other preference shares in the company: And 
whereas the holders of the other shares already issued, and 
of the aggregate nominal amount of 1,280,062/. 10s. are 
entitled to rateable dividends out of the revenues of the 
company on the amounts paid up thereon, and those shares 
are in this Act distinguished as ‘the original shares’: And 
whereas the shares created by the company are of various 
amounts, and it is expedient to facilitate the conversion of | 
all the shares into shares of the same nominal amount, and 
the conversion into transferable stock of shares fully paid 
up, and to equalise the rights and privileges of the holders 
of the shares and stock respectively, having due regard to 
the amounts paid up, and the rights and privileges of the 
shareholders entitled to preferential dividends.” The 23rd 
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section of this Act was as follows :— “That, subject 
to the provisions of this Act, and to the rights of any 
mortgagee or holder of any bond or other. security, the in- 
come of the company, from time to time applicable to the 
payment of interest on moneys borrowed and dividends on 
shares, shall be applied as follows, to wit :—1. In payment 
of the interest from time to time accruing on the principal 
moneys secured by the mortgages and bonds of the com- 
pany and for the time being in force, and according to the 
respective priorities of those mortgages and bonds. 2. In 
payment of the preferential dividends on the first preference 
shares, and on any shares issued with like preference in 
payment of dividends. 3. In payment of the preferential 
dividends on the second preference shares, and on any 
shares issued with like preference in payment of dividends. 
4, In payment of the preferential dividends on the third 
preference shares, and on any shares issued with like pre- 
ference in payment of dividends. 5. In payment of the 
preferential dividends on the fourth preference shares, 
whether already issued or hereafter to be issued. 6. In 
payment rateably of dividends on the original shares and 
any other shares entitled to the like dividends.” The 
24th section empowered the company, if they thought 
fit, to fix the 25th of March and the 29th of Sep- 
tember in every year for the payment of the preferential 
dividends. 


The bill in this suit was filed by some of the pre- 
ference shareholders on behalf of themselves and all 
others, except the Defendants, against the company, now 
incorporated as “The North-Eastern Railway Company,” 
the directors and secretary of the company, and some of the 
ordinary shareholders. It stated, that there had been great 
irregularity in the payment of the dividends on the pre- 
ference shares—upon all of which dividends remained in 
arrear or unpaid; and it prayed a declaration, that the net 
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balance at the end of each half-year, applicable to the pay- 
ment of dividend on the Leeds capital stock of the North 
Eastern Railway Company, ought to be applied—first, in 
payment of the dividend then accruing due, and the unpaid 
arrears of former dividends on the first preference shares ; 
and then in payment of the accruing dividend and unpaid 
arrears of former dividends on the second, third, and fourth 
preference shares successively, according to their priorities, 
and before any dividend is paid to the ordinary share- 
holders; and for an account and payment on that footing; 
and an injunction to restrain the directors from dealing 
otherwise with the present or future balances. 


Mr. Rolt, Q. C., and Mr. Erskine, for the Plaintiffs, con- 
tended, that, according to the true construction of the Acts 
of Parliament and the former mode of dealing adopted by 
the company, the preference dividends were a first charge 
on the net income applicable to the payment of dividends. 
All arrears of preference dividends must be satisfied before 
holders of original shares could be paid anything, such 
dividends being payable out of the revenue of the company 
for all time and whenever accruing: Sturge v. The Eastern 
Union Railway Company (a). They asked, therefore, for 
a declaration as prayed by the bill, but waived the accounts 
and injunction. 


Mr. James, Q. C., Mr. Greene, and Mr. Hobhouse, for 
the Defendants, denied that the preference dividends were 
payable out of the revenues of the company for all time. 
The word “ dividend” meant the amount which, upon each 
occasion of declaring and dividing profits, the parties 
were entitled to receive out of the profits so divided. There 
its meaning was exhausted. It did not extend to profits 


(a) 7 D. M. G. 158. 
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realised subsequently. A dividend once declared, prefer- 
ence shareholders, of whatever class, were estopped and con- 
cluded from asserting any claim which that dividend might 
fail to satisfy ; and the term “arrears,” therefore, was inap- 
plicable. The true right of the Plaintiffs was to have the 
net income of each current half-year (the profits being 
declared half-yearly) applied in payment of their dividends 
for that period ; if the income so applied proved insufficient 
to satisfy them, the preference shareholders must abide by 
the loss ; the deficiency could not be made good out of any 
subsequent earnings. 


A reply was not heard. 


ViIcE-CHANCELLOR Siz W. Pace Woop :— 


I have carefully read Lord Justice Turner's judgment 
in Sturge v. The Eastern Union Railway Company (a); and 
the conclusion I have come to is precisely that to which, on 
the reasoning there adopted, that learned Judge would, I 
think, have come in this case, and appears to me to be 


founded upon principle. 


The Plaintiffs claim to be paid under certain documents, 
to which I will presently refer, at a certain rate per cent. 
on the amount of the capital they contributed, or were to 
be held to have contributed, towards the business of the 
company. The Defendants admit that the Plaintiffs would 
be entitled to be paid; but they say the contract was, that 
they should be paid out of the profits realised at the respec- 
tive times of declaring the dividend, and out of those 


(a) 7 D. M. G. 158. 
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profits only. The term “arrears,” they contend, is not 
applicable. The word “dividend,” they say, means, at 
each specific time of declaring the division of profit, the 
amount that the Plaintiffs may be then and there entitled 
to receive. The Plaintiffs, on the other hand, contend that 
they were entitled to be paid out of the general profits of 
the concern for all time so much per cent. on their shares ; 
and that no ordinary shareholder is entitled to receive any- 
thing until they have been paid at that rate. 


Upon principle (before considering the matter as appli- 
cable to this particular company), suppose a common part- 
nership for a term of years, with a provision in the deed of 
partnership that the balances should be settled yearly or at 
any other periods, and the profits then divided, and that out 
of the profits so divided one partner should be paid at a 
given rate per cent. upon his capital before any other 
partner should receive anything, that would be one thing; 
but if the contract were, that the partner in question should 
have out of the profits of the business, which is to last for a 
certain period, so much per cent. before any other partner 
should receive anything, I am not clear that the case would 
then be the same, or that he would not then have a charge 
on the whole profits to the full amount for which he had 
stipulated. {tis enough for me to say, that it is by no 
means clear that even in such a case the contest would be 
in favour of the Defendants. 


I will now consider the case of this company; and before 
examining the resolutions by which these particular shares 
were created, and the Act sanctioning their creation, there 
first arises the question, is the word “dividend” to be 
exclusively applied in the narrow sense contended for by the 
Defendants. As was said by Lord Justice Turner—there 
is no magic in words, and I must investigate what is meant 
by the parties to the contract. We all speak of receiving 
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the dividends of our stock. The word “dividend” does not, 
by any means, refer exclusively to a share of any particular 
profits of the concern, the dividend on stock being what 
the Government has to pay to the Government creditor 
—a fixed sum in respect of his particular share in the fund 
subscribed for by contract with the Government. 


Here the concern is a railway company, which is to carry 
on its business and to be realising profits for ever. The 
contract of the Plaintiffs is, that they are to receive a pre- 
ferential dividend, before any other shareholder, out of 
those profits. Further than that, it seems to me, as I said 
in Sturge v. The Eastern Union Railway Company, when 
that case was before me, that it is a fallacy to assume that 
there is a fixed period for making dividends. There is no 
fixed period for dividing the profits: they are to be divided 
at such times as the proprietors (the majority of the com- 
pany) may think fit. They must select some particular days 
for the purpose; but, subject to that, they may declare a 
dividend at intervals of two, three, four, or five years, as 
they think fit, or they may do so at half-yearly meetings. 
There is no definite period; and, therefore, it becomes 
more like the case which I first suggested of a person 
having a charge of so much per cent. on the profits of a 
partnership, than the instance put to me of a provision that 
out of the yearly profits he was to receive a certain sum. 
If the contract had been, that, out of the yearly dividend, 
or out of the fixed dividend, the Plaintiffs were to receive 
a certain sum, there would be more to be urged on the 
part of the Defendants. 


The Act itself, prima facie, would seem to raise some 
ground for afayourable construction of the Plaintiffs’ claim. 
The Act itself, and that to which the Act refers, makes it 
manifest that it was not intended, that, out of the whole 
profits in perpetuity, anything should come to the ordinary 
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. shareholders until those who had the fixed preferential 


dividends had been’ satisfied the whole amount of those 
dividends. 


In order to arrive at a conclusion in a manner the most 
satisfactory to myself, I have followed, in this case, the 
exact course adopted by Lord Justice Turner, in consider- 
ing the case of Sturge v. The Eastern Union Railway 
Company(a). That was a case in which there were 
stronger circumstances than exist here in favour of 
the result at which the Court arrived, but the reason- 
ing in the one applies precisely to the other. There 
certain shareholders were to have a preference stock, on 
which 6/. per cent. was to be paid to them. Lord Justice 
Turner observed: “ By the first of these Acts, the Act of 
1849, the company are to pay dividends to the holders of 
shares of the 6/. per cent. preference stock before they pay 
any dividends to the holders of other shares in the com- 
pany; and, if the case stood upon the enactment alone, 
there would no doubt be strong ground to contend that the 
dividends to be paid to the holders of the preference stock, 
though payable in priority, ought to be taken to be divi- 
dends of the same nature and character as the dividends 
payable to the ordinary shareholders ;” that is to say, if 
there were simply a direction, that, in dividing or paying 
out of the dividend fund, 62. per cent. must first be paid to 
the Plaintiffs, and then the other shareholders must be paid, 
that would in itself, if there were nothing else in the case, 
afford strong ground for contending (the learned Judge 
says no more, because that point was not before him) that 
the dividend was to be taken in the restricted sense that is 
here asked for on behalf of the Defendants. His Lordship 
only says, there would be strong ground for the argument. 
He does not say more; and there the case supposed did not 


(a) 7D. M. G. 158, 
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arise. The provision was not in that case, nor is it in this, 
simply for the payment of dividend at fixed times. Here 
the recitals in the Act of 1851 are to be coupled with the 
enacting part. The recitals are, that the preferential divi- 
dend is to be payable out of the revenues of the company, 
which amounts to a general charge on the whole revenues. 
The 28rd section enacts, “that the income of the company, 
from time to time applicable to the payment of interest on 
moneys borrowed and dividends on shares, shall be applied 
—first, in payment of the interest from time to time accru- 
ing on the principal moneys secured by the mortgages and 
bonds of the company, and for the time being in force, and 
according to the respective priorities of those mortgages 
and bonds; secondly, in payment of the preferential divi- 
dends on the first preference shares, and on any shares 
issued with like preference in payment of dividends.” Now, 
if this is to have the meaning, merely, that, from time to 
time out of this particular profit fund, and at particular 
periods, there is to be paid to each party so much as from 
time to time accrues in respect of his preference share, the 
same construction must extend to the first payment of 
interest on mortgages and bonds, as well as the preferential 
dividends on preference shares; and it must follow, that, 
from time to time, no part of this profit fund is to be paid 
in respect of arrears of interest due, but only for any in- 
terest which was accruing due during the time in which 
the dividend accrued ; and there would then be great doubt 
whether that interest could be recovered any otherwise than 
by a judgment against the company. But I do not think 
the case rests there, because I concur with the reasoning 
of the Lord Justice in the subsequent part of his judgment, 
that I am not to stop at this clause, but must see what the 
recitals are, and to what they refer; and I find, on referring 
to the recitals, that the Act expresses that some of the shares, 
to the aggregate amount of 125,937/. 10s., “have been is- 
sued on the terms of the holders thereof being entitled to a 
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fixed preferential dividend thereon, payable out of the 
revenues of the company, such dividend being after the 
yearly rate of 7/. per cent. for three years from the 2nd of 
November, 1848, and of 6/. per cent. thereafter, and those 
shares are in this Act distinguished as the ‘first preference 
shares’” In the same way it recites the several other 
descriptions of shares, and it clearly identifies every one of 
these shares with the shares which are referred to in the 
bill, and the history of whose creation is there given, both 
by their amount, and by reference to the several Acts under 
which they purport to be created. The scrip certificates 
contain no mention of 6. per cent., or any other rate of 
interest: they simply relate to the particular Acts under 
which the money has been raised. I must therefore look 
back to the resolutions; and I think, as Lord Justice 
Turner thought in the case I have referred to, that, what- 
ever doubt there may be—and considerable doubt does 
exist—as to the legality of some of these resolutions before 
the Act of 1851, yet since that Act recites that the shares 
have been created under particular resolutions which are 
there referred to by implication (for there is nothing else 
with which the recital can be identified), and then enacts 
that payment shall be made on those shares out of the 
dividends of the company—however invalid the resolutions 
may have been originally, I must look back to them, as fixing 
what the contract for the issuing of these shares must now 
be taken to be, sanctioned, as the issuing of them has since 
been, by the Act of Parliament. 


The recital in the preamble of the Act of 1851 is, that 
the preferential dividend is payable out of the revenues of 
the company, that is, the revenues for all time and in per- 
petuity. And with that preliminary observation, I will now 
refer to the resolutions. 


The first set of preference shares are certain shares 
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which were created after the passing of the Act of 1848, 
and in a very peculiar manner, for it was resolved, that, in 
pursuance of the Companies Clauses Consolidation Act, 
1845, and the several special Acts of 1845 and 1846, “ it 
shall be lawful for the directors, and they are hereby 
empowered, to raise, by creating new shares upon the 
terms and conditions and in the manner hereinafter men- 
tioned, and in augmentation of capital, such sums of money 
as are by the before-mentioned Acts authorised to be bor- 
rowed.” Some remark was made on that last word. It 
was argued, that, in truth, in all these cases companies are 
borrowing the money, although they vest in the lender the 
right of a shareholder; but it must be such sums of money 
as are by the before-mentioned Acts authorised to be bor- 
rowed. Then the conditions on which the shares were to 
be created were as follows :—“ That such new shares be of 
the nominal value of 12/. 10s. each, and be denominated 
preference quarter shares. ‘That such preference quarter 
shares shall be entitled to a dividend at the rate of 7/. per 
cent. per annum for the period of three years, and of 61. 
per cent. per annum in perpetuity thereafter on the amount 
actually paid up.” Now, who, on reading that, would 
suppose any otherwise than that these shareholders were 
to have for three years 7/. per cent. per annum on the 
amount paid up, and for ever afterwards in perpetuity on 
the amount paid up 62. per cent.? Who would suppose 
that, merely by force of the word “ dividend,” a different 
construction was to be intended? that the dividends 
referred to were not like dividends on stock, not like what 
many people are in the habit of calling dividends, but were 
to be a payment out of the profits, if any profits should be 
made, of 7. per cent. during three years, and at 6/. per 
cent. per annum in perpetuity hereafter. The remarkable 
point is, that, according to the contention of the Defendants, 
if at any period of declaring a dividend there happened not 
not to be in hand enough to pay 7/. per cent., but only 
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enough to pay 8/. per cent. to those shareholders, they are 
to lose for ever all the rest of the interest then due to them ; 
and yet here the temptation held out is, that, for the first 
three years, they are to have a higher rate than afterwards. 
If that is a right construction, the inducement to take these 
shares should be put in the contrary way. The higher rate 
of interest should have been promised for the later years, 
and in the earlier years the lower rate; because it is clear, 
that the probability was, that the larger income would not 
be realised in the first years. According to the Defendants’ 
argument, if it happened that for the first three years the 
company could not make anything like a full dividend, but 
during that time declared dividends, when such dividends 
were declared the consequence would be, though the 
inducement held out to the shareholders was that they 
should have 7/. per cent. for three years, they were not, in 
truth, to have 7/. per cent., but only to take their chance of 
the company’s realising a profit during those three years, 
which would enable them, at such periodical intervals as the 
rest of the shareholders might think fit, to pay the preference 
shareholders, perhaps, instead of 7/. per cent., 1/. per cent., 
or perhaps no more than five shillings per share; and they 
would be for ever estopped and concluded from the moment 
of that dividend being declared. I apprehend no shares 
ever went into the market, or were taken up by the public, 
on the notion that this was the force of the word “ divi- 
dend,” for it is on that word alone that the contention here 
arises. 


That is the first set of shares that are created, and they 
are called “The First Preference Shares.” As I said 
before, Lord Justice Turner expresses a doubt as to the 
legality of shares being so created under the Companies 
Clauses Consolidation Act. I think I ought to say that I 
am not at all determining that point. I only deal with 
these shares as sanctioned by the Act of 1851, there is 
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nothing else to which that Act can be referred. The 
capital was raised on the faith of the resolutions I have 
mentioned, and the Act of 1851 gave validity to that 
transaction. 


The next set of shares was created in this way :—An 
Act was passed in 1849, by which very large powers 
were vested in the directors for creating new shares. 
After certain arrangements about interest, by the 
8th section it was provided, that, as soon as the 
original line of the Leeds and Thirsk Railway, with 
such alterations and deviations, and so on, should be 
completed and opened for traffic, then so much of the 
previous Acts of 1848 as prevented the creation of pre- 
ferential shares should be repealed; and then, by the 
subsequent statute of 1851, large powers were given to the 
directors for creating, in any mode they should think fit, 
preferential shares. 


It being disputed whether the repeal by the Act of 1849 
of the prohibition against creating preference shares was yet 
operative, the company took upon themselves to decide that 
it was operative, and commenced, soon after, the creation 
of certain other preference shares; and the way in which 
they created them was, that, at a general meeting on the 
25th of August, 1849, it was, among other things, resolved 
“That the shares issued under the powers of the Acts of 
1848 be of the nominal value of 20/. each.” (That is the 
first creation of what are afterwards called “The Second 
Preference Shares;” and I must consider this resolution 
to be that which gives them, as far as a resolution could, 
validity. I do not think they got their full validity 
till the Act of 1851.) And then it was resolved, 
“That, in pursuance of the powers conferred upon the 
company, and for the purposes authorised by the Act of 
1849, the sum of 450,000/. be raised by the creation of 
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45,000 new shares, of the nominal value of 10/. each, to 
be denominated ‘ Preference Fifth Shares’” (those are the 
shares called “The Third Preference Shares” in the Act 
of 1851). “That such shares shall be entitled to a pre- 
ference dividend of 6/. per cent. per annum for three 
years, and of 5/. per cent. per annum in perpetuity there- 
after, subject to the priority &c.” [His Honour read the 
remainder of the resolution. | 


Upon that, the same remark may be made as upon the 
first creation — that the shareholders, having been assured 
by this resolution, that they were to have for three years 
certain 6/. per cent., would be surprised to hear it said, as 
soon as the railway was opened, that the company were at 
liberty to declare a dividend, of which the first preference 
shareholders would absorb the whole, and for that time 
the subsequent preference shareholders would have nothing, 
and would be in truth, as to all those years, in no better 
position than the other original shareholders who get no 
dividend at all. 


I ought to remark, that, in section 9 of the Act of 1849, 
there occurs a word on which Lord Justice Turner laid 
some stress in commenting on the several Acts of Parlia- 
ment in the case of Sturge v. The Eastern Union Railway 
Company(a). The Act of 1849 takes cognisance of some 
shares having been issued under the three Acts of 1848. 
They were issued illegally probably, because there was an 
express clause that there should be no such issue; but the 
Act of 1849 having repealed that clause in the event of 
the railway being opened, after noticing that there were in 
existence some such shares, provides, that, as soon as the 
repeal takes effect, the “interest or dividends” in respect 
of such shares shall be paid. It seems to me, that the effect 


(a) 7D. M. G. 158. 
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_of that clause was that which in substance is the real 


nature of the whole case—namely, that, in speaking of the 
shares already issued, the words “interest” and “ divi- 
dends” are synonymous. 


Another point occurs as to the preference fifth shares, 
which is worth observation. The preference fifth shares 
became divided into two classes—shares issued, and 


shares not issued. A difficulty arose in issuing them all; 


the consequence of which was, that the shares issued under 
the Act of 1851 became “The Third Preference Shares,” 
and the shares unissued became what are called “The 
Fourth Preference Shares.” And with regard to these 
shares, the following resolution was passed on the 16th of 
September, 1850. [His Honour read the resolution. ] 


What, then, would be in the contemplation of the 
parties? The company were about to issue a set of shares. 
They experienced great difficulty in getting them into the 
market, except on giving favourable terms; and the terms 
they offer are these: that, for seven years certain, the per- 
sons taking these shares are to have a preference dividend 
of 7/. per cent. per annum, with a liberty to the company, 
on account of this burthen, of buying them up at any time. 
According to the argument of the Defendants, the com- 
pany might, as to this 7/. per cent., declare a dividend 
every half-year for two or three years from the starting of 
the railway, which, instead of giving 7/. per cent. to these 
shareholders, would give them nothing; and thus, during 
some years of their contract, without at all incurring any 
charge of fraud, the company would be able so to arrange 
their dividends—for instance, by declaring them at the 


half-yearly meetings—the natural time for the purpose—as 
that, instead of these shareholders having the 7/. per cent. 
on their money for three years certain, they would have 


nothing at all in respect of all that time. 
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I cannot conceive that any person taking shares in a com- 
pany of this kind could have a notion that that was the species 
of contract he had entered into by force of the word “ divi- 
dend.” I do not think the word “ dividend” has in itself, 
ex vi termini, any such meaning as to give the company 
the power of saying it shall be merely a sum payable out of 
periodical divisions of the capital of the company. I do 
not think that is what the parties would contract for. I 
think the construction an extremely unreasonable one, 
because it puts it in the power of the original shareholders 
of the company, who probably in most cases would be the 
majority of the company, and of the borrowers of the new 
capital, in order to help themselves out of a difficulty, to 
say that the provision that the preference shareholders shall - 
have a preference dividend for six years or seven years 
certain, of a particular sum of money, only means, that, 
whenever the company choose to declare a dividend, these 
preference shareholders are to have anything or nothing, 
according as the state of the funds at that particular time 
may be, and are to have no charge on the general revenues 
and profits of the company. 


I do not mean to say it is a guarantee in any other 
sense than this, that these shareholders are to be paid out 
of the profits of the company. That is the only fund they 
are to look to. If the company make no profits, they will 
have no dividend ; but I apprehend they are to be paid out 
of the profits of the company in perpetuity, and I so read 
the preamble of the Act, which says these shares are to be 
made payable out of the revenues of the company, not 
saying the revenues from time to time divisible. I appre- 
hend that. the true construction of these contracts is (and I 
follow the view of Lord Justice Turner in saying so), 
looking at the original contract between the parties as he 
looked at it in the case before him—looking at the expres- 
sion “interest or dividends” in one of the Acts of Parlia- 
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ment—looking also at the charge in the preamble of the 1856. 
whole of these dividends so created on the revenues of the ae rae 
company—that the holders of these preference shares have ee ale 
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| a charge on the profits for all time at one rate per cent. for _ Easrerx 
° 3 Raitway Co. 
| a certain period, and at another rate per cent. when that 


period has expired. 


| DeEcLARE that the net balance which, at the time of the declaration Minute of 
} of dividend, is applicable to the payment of dividend on the Leeds Dees 

| capital stock of the North-Eastern Railway Company, ought to be 
applied, first, in payment of the dividend then accruing due and the 
unpaid arrears of former dividends on the first preference shares, and 
then in payment of the accruing dividend and unpaid arrears of 
former dividends on the second, third, and fourth preference shares 
successively according to their priorities, and before any dividend is 
paid to the ordinary shareholders. Such declaration to be without 
prejudice to any application that may be made on behalf of any of 
the respective classes of preference shareholders with respect to any 
question of priority amongst themselves. Liberty to apply (a). 


(a) See Henry vy. The Great K.& J. 1), affirmed by the full 
Northern Railway Company (4 Court of Appeal, Nov. 14, 1857. 
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By indentures of lease and release, dated 1837, in consi- trogen ee a 
{ - 4 50—13 ¢ 
deration of 350/., Loveday conveyed to Underwood, his Vict. c. ae 
| 2 § 15— 
“ Mortgage" — 
Trust °— 
Vesting Order— Conversion. 

In consideration of money lent, real estate was conveyed to the lender, his heirs and assigns, upon 
trust, in ease the principal money and interest should be repaid by a given day, for the borrower, 
his heirs or assigns ; but, in case default should be made, then upon trusts for sale; and the trusts 
of the purchase money were declared to be for payment of the principal money, interest, and 
costs, and subject thereto for the borrower, “ his executors, administrators, or assigns.” Default 
having been made—Held, that the trust of the surplus being for the borrower, ‘“ his executors, 
administrators, or assigns,” and not for him, “his heirs or assigns,” the deed operated to con- 
vert the property as between his real and personal representatives. It was, therefore, more than 
“merely a security for money ”—more, that is, than a “ mortgage” as defined by the 2nd section 
of the Trustee Act, 1850 (13 & 14 Vict. c. 60): it was a deed of “ trust” within the meaning of 
the 15th section of the Act; and the lender having died intestate, and it being impossible to 
find his heir, the Court had power to make a vesting order under that section. 
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and for the ends, intents, and purposes, and subject to the 
provisoes thereinafter contained, that was to say, in case the 
said sum of 350/. and interest, as therein mentioned, should 
be paid to the said Underwood, his executors, administrators, 
or assigns, on or before the 28th of May then next ensuing, 
then in trust for him the said Loveday, his heirs or assigns, 
and at his or their request and expense to reconvey the 
said hereditaments and premises to him and them, but in 
case default should be made,” then upon trusts for sale. 
The trusts of the money arising from a sale were declared 
to be for payment of the 350/. and interest, and all costs 
and expenses, and subject thereto, for the said Loveday, his 
executors, administrators, or assigns. Ina subsequent part 
of the deed it was declared, that this indenture “ should not, 
nor was it intended to, be considered as or in the nature of 
a mortgage as between the said Underwood and his assigns, 
but as a conveyance to become absolute in equity as well as 
at law upon and immediately after any default should be 
made in payment of the said sum of 350/. and interest, or 
any part thereof.” 


By indentures of lease and release, dated 1839, Under- 
wood being a party to the release, the equity of redemption 
in these premises was conveyed to Smeeton, “subject to the 
said indentures of 1837, and the said sum of 350/., and the 
interest thereof secured thereby.” 


Underwood entered into possession of the premises, and 
died, in 1849, intestate as to these premises. It was found 
impossible to discover his heir-at-law. 


His personal representatives, being desirous to sell the 
property, in order to realise the money secured upon it, 
now presented a petition under the Trustee Act, 1850, 
praying for an order under the 15th section of the Act 
vesting the legal estate in the premises in them. 
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Mr. Toller appeared for the petitioners. 


Mr. J. Pearson, for a mortgagee of the equity of redemp- 
tion, submitted, that, having regard to the definitions of 
the terms “trust” and “mortgage” in the interpretation 
clause of the Act(a), the deed of 1837 was a mortgage, 
and not a deed of trust within the meaning of the 15th 
section. The Act, therefore, did not apply, and the Court 
had no authority to make the order. 


No reply. 


VicE-CHANCELLOR Sir W. Pace Woop :— 


The difficulty is to say whether the deed of 1837 is, in 
the terms of the definition of a mortgage in the 2nd 
section of the Act, ‘“‘ merely a security for money.” It ap- 
pears, that, in the event of a sale, the surplus moncys arising 
from the sale are directed to be paid to Loveday, “ his ex- 
ecutors, administrators, or assigns,” and not to him, “his 
heirs or assigns.” The deed therefore operates to convert 
the property as between the real and personal representa- 
tives of Loveday ; and that being so, I think it must be 
held to be something more than merely a security for 
money; and I shall make the order vesting the legal 
estate in the premises in the petitioner. 


Ordered accordingly. 


(a) By the 2nd section of the plicable to every estate, interest, 
Act, it is declared that the word or, property in lands or personal 
“trust” shall not mean the duties estate, which would in a court of 
incident to an estate conveyed by equity be deemed merely a secu- 
way of mortgage; and that the rity for money. 
word ‘‘mortgage ” shall be ap- 
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April 23rd § 
28th (a). 


Production of 
Documents— 
Discovery— 
Suit for, by Heir, 
in aid of Eject- 
ment—Heir at 
Law— Heir m 
Tail—Pedigree 


The right of 
the heir at law, 
and that of the 
heir in tail, to 
production of 
documents 
upon bill for 
discovery in 
aid of an ac- 
tion of eject- 
ment, distin- 
guished. 

The principle 
upon which, in 
such a suit, the 
heir in tail is 
entitled to in- 
spect deeds of 
settlement 
creating estates 
tail, has no 
application to 
a suit by the 
heir at law. 


But in a suit 
of this nature 
the heir at law 
is entitled to 
production of 
all such parts 
of deeds and 
writings ad- 
mitted by de- 
feridants as 
relate to or 
tend to show 
his pedigree, 

Form of an 
order for this 
purpose. 


CASES IN CHANCERY. 


RUMBOLD v. FORTEATH.—No. I. 


THE Plaintiff claimed as heir at law of George Lord 
Rancliffe, deceased; the Defendants, as devisees of the 
real estates of the deceased. The bill was for discovery, to 
enable the Plaintiff to proceed in an action of ejectment, and 
for production at the trial of all deeds and writings relating 
to the real estates in question, or necessary for the pur- 
poses of the trial, and for an injunction to restrain the 
Defendants from setting up outstanding terms, mortgages, 
incumbrances, or leases (6). 


The Defendants, by their answer, admitted the posses~ 
sion of all such of the title deeds and writings relating to 
the said real estates as were not in the possession of 
mortgagees; and admitted that there were outstanding 
terms, but offered not to set up any outstanding term or 
legal estate on the trial of or in bar to any action of eject- 


ment by the Plaintiff. 


The Plaintiff having taken out the usual summons for 
production of documents, the Defendants, by their affida- 
vits, admitted possession of various scheduled documents 
relating to the question in the suit, but objected to produce 
them, upon the ground, that, having regard to their answer, 
such production was immaterial to the relief to which the 
Plaintiff was entitled. 


The summons having been adjourned into Court— 


(a) Report delayed for want of papers. (b) Vide supra, p. 44. 
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Mr. Cairns, Q.C., and Mr. J. S. Moore, for the Plaintiff, 


_now moved for the usual order for production. 


The rule is, that an heir at law is entitled to come to 
this Court, not only to have terms removed out of his way, 
which would prevent his recovering at law, but also to 
have deeds and writings produced and lodged in proper 
hands for his inspection, before he has established his title : 
Hlarrison v. Southcote(a). In the instruments prior to the 
will the Plaintiff has an equal interest with the Defend- 
ants ; they form a necessary part of his evidence in support 
of his action, as showing the seisin of his ancestor Lord 


Rancliffe. 


At all events, the Plaintiff is entitled to production of 
all such deeds and writings as would tend to prove his own 
heirship. 


They cited also Lady Shaftesbury v. Arrowsmith (6). 


Mr. Willcock, Q.C., Mr. Rolt, Q.C., and Mr. C. Browne, 


for the Defendants :— 


The only relief sought by the bill is an injunction to 
restrain the Defendants from setting up outstanding terms, 
mortgages, and incumbrances. This the Defendants, by 
their answer, submit not to do. Discovery, therefore, as 
to such terms, mortgages, and incumbrances is immaterial ; 
and as to the rest, the Plaintiff, claiming as heir, is not 
entitled to have them produced in aid of his action. All 
he is entitled to know is what is comprised in the parcels. 


Mr. Cairns, Q. C., in reply. 


The VicE-CHANCELLOR said be would take time to 


se 
(a) 1 Atk, 540. (b) 4 Ves. 66. 
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CASES IN CHANCERY. 


examine the authorities; but, as there was nothing in 
which the Court should be more careful than in making an 
order for production of documents in aid of an action of 
ejectment, if any order should have to be made in this 
case, the Court would take care to limit the discovery to 
that to which the Plaintiff was strictly entitled. 


Judgment reserved. 


VICE-CHANCELLOR Sir W. Pace Woop :— 


The question in this case is, whether the Plaintiff, claim- 
ing as heir at law, is entitled to production of deeds and 
writings, the possession of which is admitted by the De- 
fendants, who claim as devisees of the lands in question, 
with a view to establish his claim in an action of ejectment 
brought by him for the recovery of such estates. 


I have examined the authorities, and I find that there is 
a clear distinction taken by Lord Rosslyn in Lady Shaftes- 
bury’s case(a), between applications of this nature made, 
as there, on behalf of an heir in tail, and applications where, 
as in Aston v. Lord Eweter(b) and Hylton v. Morgan(c), 
the Plaintiff claims merely as heir at law—a distinction 
noticed by Lord Eldon in both the latter cases. Where 
the Plaintiff claims as heir in tail, he has such an interest 
in the deed creating the entail that the Court, as against 
the person holding back that deed, will compel its produc- 
tion: and on that ground it was that the order was made 
in Lady Shaftesbury’s case. But the principle upon which 
that order proceeded has no application where the Plain- 


(a) 4 Ves. 66, 72. (6) 6 Ves. 288, (ce) Id. 293, 296. 
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_ tiff claims as heir at law: and so it was held by Sir William 


Grant in Jones v. Jones (a), repeating what Lord Rosslyn 
had said in Lady Shaftesbury v. Arrowsmith, that “all 
the family deeds together would not make the title of the 
heir at law either better or worse. If he cannot set aside 
the will, he has nothing to do with the deeds.” 


In Aston v. Lord Exeter(b), Lord Eldon points out a 
further objection to granting production of deeds upon a 
motion of this nature. He says, it would not only be con- 
trary to the authority of Lord Rosslyn in Lady Shaftes- 
bury’s case, but would, in effect, enable the Plaintiff to 
proceed at law without the authority and control of this 
Court. Any such proceeding must be under the authority 
and control of the Court; and if the Court made the order 
for production, the Plaintiff would be able to avail himself 
of it at law, where the proceedings would be beyond such 
authority and control. 


It was argued in support of this motion, that the Plain- 
tiff has an equal interest with the Defendants in the deeds 
and writings prior to the alleged will, as forming a neces- 
sary part of his evidence of the seisin of his ancestor. But 
Bennett v. Glossop(c) is a direct authority against that 
contention. There the very same argument was urged on 
behalf of the heir at law; but the answer of the Vice- 
Chancellor was, that no issue was raised as to the ancestor’s 
seisin. ‘I do not say,” he adds, “that, if it appeared that 
the heir at law would be unable to make out his title in 
ejectment, without the aid of an instrument under which the 
Defendant also claimed, by reason that the freehold was in 
a married woman at the time of her death, or for any other 
reason, he might not be entitled to a discovery of that 
trust; but no case of that kind is made upon the plead- 


(a) 3 Mer. 161, 172. (b) 6 Ves. 288. (c) 3 Hare, 578, 
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CASES IN CHANCERY. 


ings.” So here, I understand that the seisin of Lord 
Rancliffe is not in issue. 


My only doubt is, whether, in case any portion of the 
deeds and writings of which production is sought by this 
motion tends to show, or relates to, the pedigree of the 
Plaintiff, he would not be entitled to production of that 
portion. In Hylton vy. Morgan(a), where Lord Eldon 
refused, upon motion, to aid the Plaintiff in proceeding at 
law without the authority of this Court—in which he 
was followed by Sir John Leach in Barney v. Luckett (b) 
and Northey v. Pearce(c)—he still says, “as to the pedi- 
gree, I apprehend a production would be ordered;” and 
that is the inclination of my own opinion. 


OrpER that Defendants do make and file an affidavit stating 
whether any and which of the documents mentioned in the schedule 
to their affidavit, and what part or parts thereof, relate to or tend to 
show the pedigree of the Plaintiff, with liberty for the Plaintiff to 
inspect and peruse such of the said documents, or such part or parts 
thereof as relate to the said pedigree, and to take copies, &c. And 
that Defendants do produce such documents on the examination of 
witnesses in this cause, and at the hearing thereof. But Defendants 
are to be at liberty to seal up such parts of the said documents as, 
according to such affidavit, do not relate to or tend to show the said 
pedigree. 


(a) 6 Ves. 293.  (b) 1Sim.& St. 419. (c) Id. 420. 


Qk ees RENN Ty 


INDEX 


TO THE 


REN CLP A L 


ABSOLUTE INTEREST. 
See WILL, 16, 20, 24. 


ACCOUNTS. 


See CONTRACT, 2. 
Trusterss, 3. 


ACCUMULATION. 
See WILL, 2. 


ADMINISTRATION. 


Where a fund, paid into Court in 
a creditors’ suit, has been distributed 
by mistake among specialty and 
simple contract creditors to the ex- 
clusion of a mortgagee, this Court 
holds such creditors liable to repay, 
not zn solido but pro rata; and no 
creditor will be fixed with lability 
in respect of the rateable part which 
the mortgagee may fail to recover 
from a creditor, who, since sharing 
in the fund, has become insolvent, or 
cannot now be found. 

Pursuant to a decree in a creditors’ 
suit, real estate was sold, and the 
purchase money paid into Court. 
In consideration of such payment, a 
mortgagee, who was not a party to 

VOL. UI 
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the suit, but whose mortgage was 
noticed in the conditions of sale, 
executed the conveyance, but the 
fund was distributed among the other 
creditors without any payment being 
made to the mortgagee. 

Held, upon bill filed by his per- 
sonal representative, that the latter 
was entitled to recover as follows : 

(1) From the Defendants who had 
been paid simple contract debts, the 
several sums paid to them, the total 
amount of such sums being less than 
the Plaintiff’s claim. 

(2) From the only specialty cre- 
ditor, so much as might be necessary 
to satisfy what might remain due to 
the Plaintiff for principal moneys 
and interest, after deducting the total 
amount of the moneys paid to the 
simple contract creditors, whether 
parties to this suit or not. 

(8) And from the solicitors of the 
Plaintiff in the creditors’ suit, what- 
ever might be necessary to make 
good any deficiency arising by reason 
of some of the creditors becoming 
insolvent, or of others not being to 
be found, or the like: it being the 
duty of such solicitors to see that 
the purchase money paid into Court 
was properly applied. 

Held, also, that the purchasers, 
KJ. 
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upon payment of the purchase money 
into Court, had discharged the only 
condition incumbent upon them, and 
were relieved from all responsibility 
as to its application. But the pur- 
chaser of the largest lot, having 
allowed the title deeds to remain 
with the mortgagee, the bill, as 
against him, was dismissed without 
costs. 

Held, further, that, although, under 
the circumstances, the mortgagee’s 
solicitor was chargeable, as between 
his client and himself, with gross 
negligence in not placing a stop 
order on the fund in the original 
suit, his duties were dehors that suit, 
in which the primary duty lay with 
the solicitors of the Plaintiff, who had 
the distribution of the fund, and that 
in this suit he could not be made re- 
sponsible. 

Principles by which the Court is 
guided in giving directions as to 
costs in a suit of this nature. Todd 
v. Studholme, 324 


See TRustess, 8. 


ADMINISTRATION OF AS- 
SETS. 


See Witz, 14. 


ADMIRALTY COURT, JUDG- 
MENT OF CONDEMNING 
SHIP. 


See SHIPPING, 2. 


ADMITTANCE. 


See CoryHoups. 


AFFIDAVIT. 


See ANSWER, 2. 
Propuction or Documents, 1. 


ANSWER. 
AFFIDAVITS, COPIES OF. 


See Costs, 4. 


AGENCY. 


See Contract, 2. 


AGENT AND PRINCIPAL. 
See FRAupD. 


AGREEMENT WITH NEGA-~ 
TIVE TERM. 


See Conrract, l. 


ALIENATION BY FEME 
COVERT. 


See Husspanp AND WIFE, 2. 


ALIENATION, FORFEITURE 
ON, ATTEMPTED. 


See Mortcace, 1. 


ALIENATION, RESTRAINT 
ON. 


See MortcGacs, 1. 
Wir, aly 


AMENDMENT. 


See Costs, 1. 
DEMURRER. 


ANSWER. 


1. A defendant filed an answer in 
a suit, and thereby referred to a 
printed document, which was not 
filed, as an exhibit, and verified the 
statements in it, and constantly 
referred to them as part of the 
answer :—Held, that the answer 
which was filed was incomplete 
without the printed document, and 


ANSWER. 


that the Clerk of Records and Writs 
was justified in refusing to file 
replication to it. Lafone v. The Falk- 
land Islands Company (No.2), 267 


2. Except on a motion for decree, 
answers of Defendants cannot be read 
as affidavits, upon notice that they 
will so be used at the hearing; but 
to make them affidavits, the respec- 
tive Defendants must confirm their 
answers by short affidavits referring 
to them as exhibits. Barrack v. 
M‘Culloch, 110 


ANSWER, EVASIVE. 
See PRAcTICE, 2. 


ANSWER, TAKING OFF THE 
FILE. 


See Pracricn, 2. 


ANSWER, TIME TO. 
See PRACTICE, 2. 


APPORTIONMENT. 


Devise in trust for one for life, 
remainder for his first and other 
sons in tail, remainder for testator’s 
own right heirs. The devisee for 
life proved to be heir at law of the 
testator, and died intestate, and 
without having had any issue :— 
Held, that, notwithstanding the inter- 
position of an estate tail which 
might have arisen and prevented 
the remainder in fee from vesting 
absolutely, the death of the devisee 
was not a “determination of his 
interest” within the meaning of the 
Act 4 & 5 Will. 4, ec. 22; and there- 
fore, following Browne v. Amyot 
(3 Hare, 173), the rents were not 
apportionable between his heir and 
his personal representative. 

Where it can be predicated that 
the interest mentioned in the 2nd 


ARBITRATION. 755 
section of the Act has been deter- 
mined, the rents and other payments 
there mentioned shall be apportioned. 
But where this cannot be predi- 
cated, the contest being between the 
heir and the executor, the heir shall 
take the whole, and there shall be 
no apportionment. In re Clulow’s 
Estates, 689 


ARBITRATION. 


Upon a motion to set aside an 
award, or to refer it back to the 
arbitrators, the Court will receive 
evidence by affidavit. 

Pending a reference to arbitration, 
the umpire held a communication 
with the agents of one of the parties: 
this fact being known to all the 
parties at the time, and not objected 
to by any of them, and the reference 
having proceeded, and the award 
having been subsequently made :— 
Held, that it was too late for either 
of the parties, after the award was 
made, to object to it, on the ground 
of such communication between the 
umpire and the agents of one of 
them. 

The 8th section of the Common 
Law Procedure Act, 1854, does not 
authorise the Court to send back the 
award for reconsideration by the 
arbitrators on any ground except 
such as before that statute would 
have induced it to set aside the 
award, or to treat it as a nullity 
in an action brought upon it. 

The object of that section was, 
where any error, formal or otherwise, 
had occurred which would vitiate 
the award, to enable the Court to 
send it back, if they thought fit, to 
the arbitrators to correct such error, 
instead of setting the award wholly 
aside. 

If a mistake has been made in the 
award, not apparent on the face of 
it, and such mistake is admitted in 
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an affidavit by the arbitrators, such 
an admission is sufficient to authorise 
the court to set aside the award 
under the former practice, or to 
refer it back under that statute. So 
also, if the arbitrators insist that 
they have made no mistake, but 
state the principle upon which they 
made the award, and the Court is 
of opinion that such principle is not 
consistent with the reference. Jills 
v. The Master, Wardens, and Society 
of the Mystery of Bowyers, in the City 
of London; The Master, §c. of the 
Mystery of Bowyers, ¢c. v. Mills, 66 


See JURISDICTION, 3. 


ARREARS, RIGHT TO. 
See PREFERENCE SHARES. 


ASSENT OF EXECUTOR. 
See WI, 6. 


ASSETS. 
See SETTLEMENT, 3. 


ASSETS, ADMINISTRATION 
OF. 


See Wit, 14. 


ASSETS, MARSHALLING OF. 
See Wii, 14. 


ASSIGNEE. 
See SETTLEMENT, FRAUDULENT, 1. 


ASSIGNMENT. 


See Cuosr in ACTION. 
Stock, 2. 


ATTORNEY AND CLIENT. 
See SOLICITOR AND CLIenr. 


BANKRUPTCY. 


ATTORNEY, SURRENDER OF 
COPYHOLDS BY. 


See COPYHOLDS. 


AUTHOR AND PUBLISHER. 


See Copyricut, 1. 


AWARD, CORRECTING. 


See ARBITRATION. 


BANKRUPTCY. 


A bankrupt’s reversionary interest 
in a legacy :—He/d, upon rehearing, 
(following the authority of the Lords 
Justices in Bartlett v. Bartlett), not 
to be exempted from the rule as to 
“order and disposition,’ by the 
mere circumstance of such interest 
being reversionary at the time of the 
act of bankruptcy. 

But to bring such an interest 
within the operation of the rule, it 
must be in the order and disposition 
of the bankrupt “with the consent 
of the true owner,” and where the 
true owner has no knowledge, nor 
any means of knowing, of the bank- 
rupt’s interest, ‘ consent” on his 
part cannot be predicated. 

Therefore, where a bankrupt, upon 
the occasion of a previous insolvency, 
suppressed the circumstance of his 
being entitled to a reversionary in- 
terest, and excluded it from his 
schedule, and it did not appear that 
the assignee in insolvency had any 
knowledge or notice of that cireum- 
stance, the latter was held entitled, 
notwithstanding his title had not 
been perfected by notice to the trus- 
tee; the Court being of opinion, 
under the circumstances, that there 
were no laches on his part. 

But, semble, laches on his part 
would have been equivalent to ‘ con- 


BANKRUPTCY. 


sent” within the meaning of the 
rule. In re Rawbone’s Trust, 476 


BANKRUPTCY, PROVISO FOR 
FOREITURE IN THE EVENT 
OF. 


See MorteGace, 1. 


BEQUEST, ABSOLUTE. 
See Writ, 16. 


BEQUEST, DEFERRED. 
See Wii, 12. 


BEQUEST, SPECIFIC. 
See Witt, 6, 7. 


BILL. 
See JURISDICTION, 1. 


BILL OF PEACE. 


See JURISDICTION, 1. 


BILL OF COSTS, TAXATION 
OF, UNDER 6 &7 VICT. c. 73, 
Soros 


See SoLiciIToR AND CLIENT, 1. 


BONUS. 
See Srock, 2. 


BOUNDARIES, CONFUSION 
OF. 


Testatrix by her will appointed 
the manor of W. (over which she 
had an equitable power of appoint- 
ment) to uses, under which the 
plaintiff became entitled as tenant in 
tail in possession, and devised her 
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residuary real estate to trustees upon 
trust to sell. The trustees sold 
(inter alia) a field, part of which 
was shown by the abstract to be 
parcel of the manor, and procured 
the legal estate in the whole to be 
conveyed to the purchaser :—Held, 
that, notwithstanding the fault of 
the confusion lay with the party 
through whom the Plaintiff claimed, 
the Plaintiff was not precluded from 
establishing in this Court a claim to 
his portion of the land, and to a 
proportional part of the rents from 
the time when he came of age. 
And an inquiry was directed, in 
what part of the field the Plaintift’s 
portion was situate. Hicks v. 
Hastings, 701 


BOUNDARY, DISCOVERY IN 
QUESTION OF. 


See PRActicg, 5. 


CALLS, VALIDITY OF. 
See Company, Joint Sroc.. 


CESSER OF EQUITABLE LIFE 
ESTATE, PROVISO FOR. 


See Witu, 17. 


CHAMBERS, PRACTICE IN. 


See PRACTICE IN CHAMBERS. 


CHARGE, ENLARGEMENT 
OF INDEFINITE, 


See Wii, 5. 


CHARGE OF DEBTS. 
See Wix1, 14. 
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The circumstance that trustees of 
a charity to which money is be- 
queathed may consistently with their 
trust apply the fund in a manner 
which would be illegal under stat. 
9 Geo. 2, c. 36, is not, of itself, sufli- 
eient ground for withholding the 
fund. The question is whether they 
must So apply it. 

If the Court sees that the trust can 
be duly performed without neces- 
sarily applying any part of the fund 
in an illegak manner, it will declare 
the trustees entitled, but with a fur- 
ther declaration in the case supposed 
above, to prevent the illegai applica- 
tion. With these deelarations the 
Court will hand over the fund to the 
trustees. 

Bequest to four persons, upon 
trust, to pay the same to the trea- 
surers of a charitable society. B 
an earlier deed the object of the 
society was declared to be to pro- 
mulgate the Gospel by (inter alia) 
“opening and supporting Sunday- 
schools, by the erection or providing 
of places for religious worship, and 
by such other means as to the society 
should seem meet.” 

Held, that the bequest was good 
within the stat. 9 Geo. 2, ¢. 36, inas- 
much as the deed recited that lands 
had been already purchased with the 
money of the society, and notwith- 
standing the deed contained a further 
recital that other lands might there- 
after be conveyed for the purposes 
of the society; for the erections 
might be on the lands then already 
held in mortmain. But, having 
regard to the latter recital, Declared, 
that the application of any part of 
the fund towards the purchasing of 
additional land by the charity would 
be illegal. 

The preceding bequest was fol- 
lowed by a codicil, by which, in case 


CHARITY. 


any part or parts of testator’s per- 
sonal estate previously settled or be- 
queathed by him to charitable uses. 
should by any statute or law then in 
being be considered not to have 
their full operation for the intents 
and purposes for which he had de- 
signed them, the testator bequeathed 
all such monies to the same four per- 
sons as joint tenants, free from any 
trust or condition whatever, ex- 
pressed or implied :— Held, that, 
even if the bequest in the will had 
been void under the statute, the be- 
quest in the codicil would have been 
valid; and that notwithstanding the 
survivor, by his counsel at the bar, 
professed that, having regard to the 
contents of the will and codicil, he 
should feel bound to hand over the 
fund to the charity. 

In such a ease it is impossible for 
the Court to intend any trust, unless 
it can convert the legatees into trus- 
tees, by proof of some communica- 
tion between them and the testator,. 
importing that he intended a trust, 
which they, in effect, undertook, and 
by which, therefore, their consciences: 
would be bound—semble. 

Lord Northington’s decision in the 
Attorney-General v. Tyndall (2 Eden, 
207) that a gift over for charitable: 
uses, in the event of a previous gift 
being void under the statute, must 
be taken as in fraud of the law, and 
intended to intimidate the heir or 
next of kin, and prevent their dis-. 
puting the charity, and therefore. 
void—Disapproved. 

Lerd Northington’s other proposi-. 
tion in’ the same case, to the effect 
that the building on land already 
held in mortmain, inasmuch as it 
improves the estate, and renders it 
more valuable, is a transeression of: 
the statute 9 Geo. 2, ¢. 36, has been: 
overruled by a series of subsequent: 
decisions. 

Further observations on that case, 
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and observations on the Attorney- 
General v. Bowles (8 Atk. 806). 

In a deed like the above, the 
Court would read the trust as a trust 
to promulgate, &c., by all or any of 
the means there specified. Carter v. 
Green, 591 


See W111, 21, 


CHILDREN, YOUNGER. 


See SETTLEMENT, 4. 


CHOSE IN ACTION. 


Notice of an assignment of a chose 
in action, although derived aliunde, 
and not from assignor or assignee, is 
sufficient to give priority—semble. 
In re Rawbone’s Bequest, 300 


See BANKRUPTCY. 


CLASS. 
See Witx, 8, 4, 10, 


CLIENT AND SOLICITOR. 


See ADMINISTRATION. 
SoLiciror AND CLIENT, 1, 


COMMISSION, 
See TRUSTEES, 2. 


COMMON LAW PROCEDURE 
ACT, 1854, Srcr. 8. 


See ARBITRATION. 
JURISDICTION, 3. 


COMPANY INCORPORATED. 
BY ACT OF PARLIAMENT. 


1. Although it is competent to 
the directors of every railway com- 
pany, on complying with the Wharn- 
clife Order, to apply to Parliament 
for an extended line, or for any 


other extension of their powers, they 
will be restrained from defraying the 
expenses of such application out of 
the assets of the company, and from 
issuing new shares, purporting to be 
shares in the company, except for 
the purposes and under the powers 
of existing Acts. Vance v. The 
East Lancashire Railway Company, 50 


2, Bill by a canal company for 
specific performance by a railway 
company of an agreement to pur- 
chase the canal for 12,000/., entered 
into by the projectors of the railway, 
with a view of obviating bond fide 
opposition on the part of the Plain- 
tiffs to Defendants’ Act—Dzismissed, 
on the ground that there was no 
agreement under seal, or signed by two 
of the directors of the railway com- 
pany as required by the 97th section 
of the Companies Clauses Consolida- 
tion Act (8 & 9 Vict. c. 16) notwith- 
standing the Plaintiffs had, upon the 
faith of the agreement, withdrawn 
their opposition, and had further 
performed their part of the agree- 
ment, by obtaining an Act author- 
ising the sale and purchase of the 
canal, and notwithstanding other 
circumstances tending to show part 
performance, and a bond fide inten- 
tion by both parties to complete. 

By the Act authorising the sale 
and purchase of the canal, the De- 
fendants were “authorised and re- 
quired,” with consent of three-fifths 
of the proprietors present at a special 
meeting, ‘to purchase the canal 
upon such terms and conditions as 
shall be or may have been agreed 
upon between the said companies.” 
The proprietors present at a special 
meeting, duly held and called in 
every respect as required by the 
Act, passed a unanimous resolution 
(afterwards communicated to the 
Plaintiffs) authorising the directors 
to purchase the canal for 12,0001, 
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upon such terms and conditions as 
to them should seem meet. 

Held, 1st, that the Act, not refer- 
ring to the previous imperfect agree- 
ment, did not give validity thereto. 
2nd, that, notwithstanding the meet- 
ing had been held, and the requisite 
consent of the proprietors obtained, 
the company were’ not bound by the 
words “authorised and required to 
purchase,” inasmuch as the purchase 
was to be subject to such terms and 
conditions as should be agreed upon 
‘“‘ between the said companies.” And 
the proprietors having referred it to 
their directors to settle such terms 
and conditions, the latter could only 
do so in the mode prescribed by the 
97th section of the Companies 
Clauses Consolidation Act, viz. by 
an agreement signed by two at least 
of their number. 

Besides, where there is not already 
an agreement under the company’s 
seal, or signed by two of the direc- 
tors, or where there is any question 
left open as to the terms or condi- 
tions of the agreement, the proper 
mode of enforcing such a direction 
in an Act of Parliament is by man- 
damus, and not by suit for specific 
performance—semble. 

Had the Plaintiffs obtained from 
the directors a conditional agreement, 
stipulating, that, in the event of an 
Act being obtained authorising a 
sale and purchase of the canal, they 
would bind the company to carry 
out the imperfect agreement, then, 
on the passing of such Act, the 
company might have been completely 
and effectively bound—Obiter. 

_ All that was decided by the 
House of Lords in The Caledonian 
and Dumbartonshire Railway Company 
v. The Magistrates of St. Helensburgh 
(2 Macqueen, 391) is, that what 
directors cannot do after the incor- 
poration of a company, provisional 


directors cannot do before, for the 
purpose of binding the sharehold- 
ers. 

Observations on the necessity in 
dealing with public companies of 
obtaining agreements drawn up and 
executed in the most legal, solemn, 
and binding form; experience show- 
ing, that, in such transactions, good 
faith cannot be reliedon. The Com- 
pany of Proprietors of the Leominster 
Canal Navigation v. The Shrewsbury 
and Hereford Railway Company, 654 


3. By a railway company’s Act, 
after reciting that the company had 
issued certain ‘ preference shares,” 
on the terms of the holders thereof 
being entitled to. “ fixed preferential 
dividends thereon, payable out of 
the revenues of the company,” at 
certain rates in the Act mentioned, 
it was enacted, That the income of 
the company, from time to time ap- 
plicable to the payment of interest 
on moneys borrowed and dividends 
on shares, should be applied, first, 
in payment of the interest, from 
time to time accruing, on mortgages 
and bonds; next, in payment of the 
preferential dividends on the several 
classes of preference shares, in the 
order in the Act specified; and, 
lastly, in payment rateably of divi- 
dends on original shares. The con- 
tracts upon which the preference 
shares had been issued and taken up 
(irregular in themselves, but ren- 
dered valid by the Act) were to the 
effect that such preference shares 
should be entitled, some to a divi- 
dend at a certain given rate per 
cent. for a given number of years, 
and at a lower given rate in perpe- 
tuity thereafter ; others to a given 
rate per cent. without restriction as 
to time; and others at a given rate 
per cent. for a term certain, and 
thereafter until such time as they 
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were redeemed by the company :— 
Held, that, coupling the enacting 
part of the Act with the recitals in 
its preamble, and having regard to 
the contracts upon which the shares 
were issued, the holders of such 
preference shares were entitled, ac- 
cording to their priorities inter se, 
to arrears of former dividends before 
any dividend could be paid to the 
holders of ordinary shares; for the 
word ‘“ dividend” is not, ex vi 
termini, restricted to profits accruing 
during any given period ; and here, 
the consequences of so restricting it 
would be to enable the holders of 
ordinary shares so to arrange the 
declaration of their dividends as to 
prevent the holders of preference 
shares from deriving any of the 
advantages for which they had sti- 
pulated. Crawford v. The North 
Hastern Railway Company, 723 


COMPANY, JOINT STOCK. 


The 25th section of the Joint 
Stock Companies Act, 1856 (19 & 20 
Vict. c. 47), enabling a shareholder, 
whose name is without sufficient 
cause omitted to be entered in the 
company’s register, to ‘apply by 
motion for an order that the register 
may be rectified, was not meant to 
give to every shareholder ex debito 
justitie this summary remedy. ‘The 
object of that section was, to enable 
the Court to avoid the inconvenience 
and injustice which occasionally 
arise from capricious or frivolous ob- 
jections on the part of companies to 
complete the registration of their 
shareholders. It was not intended 
by the Act, that, in the event of 
there being a serious question to be 
tried, the matter should be disposed 
of summarily. 

A resolution for a call may be 
good, though resolutions for calls for 


smaller sums had been previously 
negatived at the same meeting. 

Whether, provided shareholders 
have had notice by means of circu- 
lars of a meeting for the purpose of 
making calls, a shareholder, who has 
attended such meeting, can object 
to calls made thereat, on the mere 
ground that the company omitted to 
advertise the meeting in any news- 
paper, as required by their deed of 
settlement—quere. 

But where a shareholder, having 
so attended at such meeting, had 
allowed others to pay their calls, and 
after lying by for six months, had as- 
signed his shares :—Held, that his 
assignees could not, by motion under 
the 25th section of the Act, apply to 
have his name entered on the regis- 
ter, so long as the calls remained 
unpaid; and his motion was dis- 
missed with costs. Jn the Matter of 
The British Sugar Refining Company, 
and In the Matter of The Joint Stock 
Companies Act, 1856, 408 


COMPANY, JOINT STOCK, 
CONTRACT TO FORM. 


See CONTRACT, 1. 


COMPROMISE. 
See Statute or Limiratrons, 1. 


“CONCEALED FRAUD.” 
See Sratute or Limirattons, 1. 


CONDITION, PRECEDENT. 
See Witt, 13. 


CONFUSION OF BOUNDARIES. 
See BOUNDARIES. 


“CONSENT OF TRUE 
OWNER.” 
See BANKUPTCY. 
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CONSTRUCTION. 
See DEED. 
SETTLEMENT, 2, 4. 
STATUTE, SPECIAL, 
TION OF, 1. 
Wilh, ly Oss Oy Wo enn e Os. 19, 
20, 22, 23. 


ConstRuUCc- 


CONTINGENT REMAINDERS, 
See DEED. 


CONTRACT. 


1. The Plaintiff, being the owner 
of certain patents, entered into a 
written agreement with other per- 
sons to form a joint stock company 
for the purpose of working these 
patents, he agreeing on his part to 
sell the patents to the company upon 
certain terms, and to take all requi- 
site measures for obtaining patents 
in foreign countries, and to give 
his whole services to the company 
for two years, and to do his best to 
improve the invention, and to impart 
such improvements to the company : 
—Held, that the Plaintiff could not 
obtain specific performance of this 
agreement against his co-promoters, 
because, from the nature of his own 
part of the agreement, the Court 
could not compel specific perform- 
ance of it by him. 

The difference in the cases where 
a negative term of an agreement has 
been enforced by injunction, although 
the rest of the agreement could not 
have been specifically performed in 
equity, is, that the Court could, at 
any time, upon a breach of any 
other term in the agreement, restore 
the parties to their former position, 
or nearly so, by dissolving the in- 
junction ; but if in such a case as 
this the Court were to compel the 
Defendants to become a registered 
company, that could not afterwards 
be undone, if the Plaintiff were to 
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fail in his part of the agreement. 
Stocker v. Wedderburn, 393 


2. A railway company granted to 
two lessees the sole and exclusive 
license and privilege, for ten years, 
of selling books and other publica- 
tions at such of the company’s sta- 
tions as the lessees should think fit, 
and of using the book-stalls thereat 
respectively ; covenanted that all 
books, &e., sent by the lessees to be 
sold pursuant to such licence, should 
be conveyed by the company’s trains 
to any such station without any 
charge; and warranted quiet and 
peaceable enjoyment. 

Held—\st, as to stations where 
book-stalls were in existence at the 
date of the grant, that the company 
must be taken to have granted the 
user of those specific stalls; and if 
not, still it was incumbent on the 
company to show that stalls to which 
they attempted to remove the lessees 
would be equally convenient. 2nd, 
as to other stations, that, if the 
lessees could be entitled in any case 
to erect stalls thereat, this Court 
would not make a declaration to 
that effect, because this Court could 
not judge whether sales from stalls 
or by colportage should be adopted ; 
and also because such a declaration 
would lead to continual applications 
with reference to the gradual in- 
crease in size of the stalls. 38rd, 
that the privilege of selling books, 
&c., authorised a bona fide sale ta 
passengers, and such other persons 
as ordinarily attended at the com- 
pany’s stations on business connected 
with the railway, and not a general 
agency; consequently, that the 
lessees were not entitled to free car- 
riage except in respect of books to be 
so sold. 

And on bill filed by the lessees, 


an injunction was granted, restrain- 


ing the company from evicting 


CONTRACT. 


Plaintiffs from book-stalls existing at 
the date of the agreement, notwith- 
standing Plaintiffs failed in their 
contention as to the second and 
third points, and notwithstanding 
misconduct on the Plaintiffs’ part in 
not strictly and honourably per- 
forming their part of the agreement ; 
the Court being of opinion that it 
would be impossible, under the cir- 
cumstances, to estimate the damages 
to which Plaintiffs would be exposed 

if an injunction were not granted. 
This Court will not direct an ac- 
count as to a part of an agreement 
where it cannot decree specific per- 
formance of the whole: nor will 
this Court make any declaration of 
right upon a contract except as to 
so much of it as has been, or is 
about to be, broken. Holmes v. The 

Eastern Counties Railway Company, 
675 


See Company INCORPORATED BY ACT 
OF PARLIAMENT, 5. 


CONVERSION. 
See Star. 138 & 14 Vicor. oc. 60. 


COPY HOLDS. 


When copyholds are surrendered 
by attorney, and the attorney exceeds 
his power, the admittance is cut 
down to the limits of the surrender 
authorised by the power. Carter v. 
Carter, 617 


COPYRIGHT. 


1. An agreement between an 
author and a publisher, that the 
latter should publish a certain work 
at his own expense and risk, and 
after deducting from the produce of 
the sale thereof the charges for print- 
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ing, paper, advertisements, embellish- 
ments, and other incidental expenses, 
including the allowance of 10/. per 
cent. on the gross amount of the sale 
for commission—the profits remain- 
ing of any edition that should be 
printed, should be divided equally 
between author and publisher. The 
books sold to be accounted for at the 
trade sale price, unless it should be 
thought advisable to dispose of any 
copies or of the remainder at a 
lower price, which was left to the 
publisher’s discretion :— Held, that 
this did not amount to an agreement 
for the sale of the copyright; that 
it was to be inferred from the agree- 
ment that the publisher was to fix 
the selling price of the book, and 
that he was to be at liberty to pub- 
lish more than one edition. 
Whether the agreement created a 
partnership pro hac vice between 
the author and publisher — quere. 
Reade v. Bentley, 271 


2. The 23rd section of the Copy- 
right Act (5 & 6 Vict. c. 45) does 
not give to the registered proprietor 
of a copyright in any book a right 
in this Court to more than the usual 
account of the net profits of all copies 
of the book. He has no right in 
this Court to an account of the gross 
proceeds. 

To recover the pirated copies, he 
must proceed at law. Delfe v. 
Delamotte, 581 


3. If any person by pains and 
labour collects and reduces into the 
form of a systematic course of in- 
struction those questions which he 
may find ordinary persons asking in 
reference to the common phenomena 
of life, with answers to those ques- 
tions, and explanations of those 
phenomena, whether such explana- 
tions and answers are furnished by 
his own recollection of his former 
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general reading, or out of works con- 
sulted by him for the express pur- 
pose, the reduction of questions so 
collected, with such answers, under 
certain heads and in a scientific 
form, is sufficient to constitute an 
original work, of which the copy- 
right will be protected. 


But another person may originate 
another work in the same general 
form, provided he does so from his 
own resources and makes the work 
he so originates a work of his own 
by his own labour and industry be- 
stowed upon it. 


The question in determining whe- 
ther an injunction should be ordered 
where the matter of the Plaintiffs’ 
work is not original, is, how far an 
unfair or undue use has been made 
of the work. 

Instances of unfair or undue use, 
and the contrary, in works of this 
description. 

If, instead of searching into the 
common sources and obtaining your 
subject-matter from thence, you 
avail yourself of the labour of your 
predecessor, adopt his arrangement 
and questions, or adopt them with a 
colourable variation, it is an illegiti- 
mate use. 

Falsely to deny that you have 
copied or taken any idea or language 
from another work, strong indication 
of animus furandi. 


Notwithstanding Bell v. White- 
head (18 Jur. 68), if the Court is led 
to the conclusion that there has been 
piracy, it will not grudge any labour 
that may be requisite in order to 
ascertain how far the injunction 
should extend. 


Form of injunction where certain 
distinct parts of a work like the 
above are unobjectionable and others 
contain piracies. Jarrold v. Houls- 
ton, 708 


COUNSEL. — 
COSTS. 


1. Costs occasioned by a notice 
of motion which was rendered inef- 
fective by a subsequent amendment 
of the Bill, must be paid by the 
Plaintiff. The London and Black- 
wall Railway Company v. The Board 
of Works for the Limehouse eek 

3 


2. The higher scale of costs men- 
tioned in the Orders of January 30, 
1857, applies to all cases except 
those specified in such Orders as 
subjects of the lower scale. Reade 
v. Bentley, 271 


3. In a suit for partitionycosts of 
infants, including as well the costs 
incurred before the issuing of the 
commission, as those incurred sub- 
sequently thereto, charged upon and 
ordered to be raised out of the shares 
allotted to such infants respectively 
in severalty. Cox v. Coz, 554 


4. Trustees who have paid trust 
funds into court under the Trustee 
Relief Act, and take copies of affi- 
davits of parties claiming to be bene- 
ficially interested in the fund, will 
not be allowed their costs of the 
copies of affidavits so taken by them. 
In re Lazarus, 555 


5. In charity cases, where no im- 
proper point is raised on behalf of 
their next of kin, the latter are 
entitled to their costs as between 
solicitor and client. Carter v. Green, 

591 
Sce ADMINISTRATION. 
DEMURRER. 
SHIPPING, 2. 
Trustres, 1, 5. 


COUNSEL. 


See PRACTICE IN CHAMBERS. 


CREDITORS. 


COVENANT. 
See SrtrLeMent, 3. 


CREDITORS. 


Since the passing of the 1 & 2 
Vict. c. 110, an investment of money 
in the purchase of stock in the names 
of trustees, upon trust for the child- 
ren of the settlor, he not having at 
the time sufficient property besides 
the money so invested to pay the 
debts he then owed, is void under 
13 Eliz. c. 5; because, by the 1 & 2 
Vict. c. 110, money or stock may be 
taken in execution, and therefore 
the effect of such a settlement would 
now be to delay, hinder, or defraud 
the creditors of the settlor. 

For the same reason, any pur- 
chase of property by a settlor so in- 
debted, in the name of a child or 
other person, would now be void 
under the statute of Elizabeth. 

Money received by a married 
woman out of the proceeds of her 
husband’s business, or saved by her 
out of moneys given to her by him 
for household purposes, dress, or the 
like, and invested by her in her own 
name, belongs to her husband. 

Secus as to moneys saved by her 
out of the income of her separate 
estate, and so invested. 

Where such investment had been 
made by her husband for her, upon 
its being impeached by his creditors 
after his death,—held, that the onus 
was upon her to prove that the 
moneys were the savings of her sepa- 
rate estate. 

She proved that they were saved 
out of rents of furnished houses, 
which were settled to her separate 
use :—Held, that threw back upon 
the creditors the onus of proving 
that the furniture belonged to the 
husband, and, also, what part of the 


rs 
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rents were to be attributed to the 
furniture. Barrack v. M‘Culloch, 110 


See ADMINISTRATION. 
SETTLEMENT, FRAUDULENT, 1. 


CREDITORS, EQUITY OF, TO 
HAVE A FUND SECURED. 


See Wit, 18. 


CREDITORS’ SUIT. 


See ADMINISTRATION. 


CROSS-EX AMINATION. 
See -Practice, 1. 


CROWN, RIGHTS OF THE. 
See Forrest or Dran. 


DAMNOSA HAREDITAS. 
See WILL, 6. 


DEBTS, CHARGE OF. 
See Wii, 14. 


DEBTS, SATISFACTION OF. 
See Wit, 15. 


DEBTS, SPECIALTY. 


Q 


See SETTLEMENT, 3. 


DECLARATION OF RIGHT. 


See CONTRACT, 2. 


DECREE FOR SALE. 
See WI, 6. 


DEED. 


DEED. 


Limitation in a deed io trusiess 
“and their heirs,” (without words 
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restricting it to the lives of presediug — z 
| demurrer kas beeem set down for 


tenants for life), upon trust i pre- 
serve contingent remainders -—H#ié, 
that, although the omission of suck 
words was probably an oversigix. 
yet, the instrument beimg a deed 
the Court could not construe ihe 
limitation as restricted, notwuk- 
standing an estate in fee wasa lerger 
estate than was required for the pur- 


poses of the trust, and the limitation © 


was repeated in a subsequent part of 


the deed, and was followed by 2 


term of years in a third party, upon 
trust to raise portions, and by a 
power for the tenants for ide mw» 
grant leases. 

To justify the Court in restricting 
such a limitation by deed to am 
estate pur autre vie, it musi be 
shown that the intention of the 
parties, as manifested by the deed 
cannot be carried into effeet, umless 
the limitation be so restricted. 

Distinction in this respect between 
deeds and wills. In the latter 2 
greater latitude is allowed m the 
construction of legal terms, the tes- 
tator being supposed inops consi. 
Lewis v. Rees, 132 


DEED, CONSTRUCTION OF- 


See CHARITY. 


DEEDS, POSSESSION OF 
TITLE. 


See ADMINISTRATION. 
Morteace, 2. 


DEFERRED BEQUEST. 
See Wi, 12. 


cieammimg leave to amend before the 


zwrpmment, covers all the costs of 


pe=pering and filmg such demurrer. 
Bac the enst= of preparing a de- 
mater which was prepared but not 
ied before amendment, are costs of 
sa. Bambrigge v. Moss, 62 


DEVISE. 
See Wirt, 3, 5, 24. 


DEVISE OF TRUST ESTATES 
BY SUBVIVING TRUSTEE. 


Seve Teustess, 6. 


DISCHARGE, RIGHT OF . 
TRUSTEES TO. 


See Trustess, 5. 


DISCOVERY. 


Se Sczmsmiction, 3. 
Pizspive. 1. 
Prszcnecr. a. 
Propectios or Documents, 2. 


DISCRETION. 
See Wirz, 18, 19, 21. 


DISMISSING A BILL. 
See Practice, 4. 


DISTRIBUTION. 
See Wi, 4. 


DISTRIBUTION BY MISTAKE, 
See ADMDMISTRATION. 


DIVIDENDS. 


DIVIDENDS. 


See Company InNcorPoRATED BY 
ACT OF PARLIAMENT, 3. 


DOWER. 
See WILL, 11. 


EJECTMENT. 
See PRopuCTION or Documents, 1. 


ELECTION. 
See Wit, 6, 11. 


ENCROACHMENT. 
See Forest oF DEAN. 


ENLARGING TIME. 
See Practice, 1. 


ESTATE IN FEE. 


See DrEpb. 


ESTATE PUR AUTRE VIE. 
See DEED. 


ESTOPPEL. 


See LANDLORD AND TENANT, 1. 
Morteacr, 1. 


EVIDENCE. 


See ARBITRATION. 
JURISDICTION, 1. 


EVIDENCE, PAROL. 


See QUALIFICATION, l. 
Wibt;-23: 
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EXCEPTIONS TO ANSWER. 


See PLEADING, 1. 


EXECUTORS. 
See TRUSTEES, 3. 


EXECUTORS, ASSENT OF. 
See WIxz, 6. 


FEE SIMPLE, WHAT WORDS 
SUFFICIENT TO PASS. 


See WILL, 22. 


FICTITIOUS NAME, TRANS- 
FER OF STOCK INTO. 


See Stock, 1. 


FOREIGNER. 
See TRADE Mark, 1. 


FOREST OF DEAN. 


The Act 1 & 2 Vict. c. 42, for 
confirming the titles to and granting 
leases of encroachments in the Forest 
of Dean, was not intended to affect 
equities to which the property might 
be subject in the hands of those who, 
at the passing of the Act, were the 
holders of such encroachments, or 
the rights of parties claiming in re- 
mainder expectant upon the deter- 
mination of their estates. 

Therefore, where it appeared that 
a party, who was holder and in pos- 
session of an encroachment at the 
passing of the Act, and, as such, 
had obtained a conveyance in fee 
under the 8th section, was so in pos- 
session under a devise to her for her 
life only, with remainders over :— 
Held, that she had acquired the fee 


768 FOREST OF DEAN. 

not only for her own benefit, but 
also for the benefit of those in re- 
mainder; and that the latter were 
entitled to call upon her devisees for 
a conveyance of the fee. 

The 12th section of the Act ex- 
plained. It was intended to provide 
for disputes between parties claiming 
adversely the legal right (speaking 
without regard to the Crown’s title) 
to be in possession and treated as 
holders. It has no reference to the 
case of parties claiming as equitably 
interested, or as entitled in remain- 
der. Yem v. Edwards, 564 


FORFEITURE, PROVISO FOR, 
ON ATTEMPTED ALIENA- 
TION OR BANKRUPTCY. 


See MortGace, 1. 
Warnteel 7 


“FOUNDATION,” EFFECT OF 
THE TERM, IN REFERENCE 
TO THE LAW OF MORT- 
MAIN. 


See Witt, 21. 


FRAUD. 


Four out of five persons, who 
entered into a provisional contract 
to purchase a mine, which they 
agreed to sell for their joint benefit 
to a company, were deceived by the 
fifth, who, assuring them that the 
vendors would not take less than 
85,714/., obtained secretly from the 
latter an agreement, that, if the con- 
tract were perfected, and the money 
paid, he should receive thereout a 
bonus of 20,000. for his pains in 
effecting the sale. 

Two of the four, having absolute 
powers from the rest to sell to the 
intended company, then formed them- 
selves with others into a committee 
of management, and, still ignorant 


FURTHER CONSIDERATION. 


of the surreptitious agreement, issued 
a prospectus, stating that a contract 
had been entered into for the pur- 
chase by the company of the entire 
property for 125,000/., “including 
all preliminary expenses, and a pre- 
mium to the parties who incurred 
the risk and responsibility of the 
original purchase.” The company 
having been established, the requi- 
site capital paid up, and the provi- 
sional contract perfected: — Held, 
that the 20,000/. transaction was 
fraudulent, and void not only as 
against the four original purchasers, 
but also as against the company, 
notwithstanding the mine proved 
cheap at the price (125,000/.) at 
which they became shareholders. It 
was not enough that the company 
got the whole of their bargain. They 
had a right to the best bargain which 
the two members of the committee 
of management, had they known the 
facts, would have been in a position, 
acting fairly and rightly, to give 
them. Beck v. Kantorowicz; Kan- 
torowicz v. Carter; Kalb vy. Kanto- 
TOWICZ, 230 


See SETTLEMENT, VOLUNTARY, 1. 
SOLICITOR AND CLIENT, 1. 
Trape Marx, 1. 


FRAUD CONCEALED. 
See Statute oF Limitations, 1. 


FRAUD ON THE LAW. 


See QUALIFICATION, 1. 


FUND IN COURT. 


See ADMINISTRATION. 


FURTHER CONSIDERATION. 
See Practice, 4. 
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GIFT OVER, CONTRADICTORY. 


GIFT OVER, CONTRADIC- 
TORY. 


See WiLL, 22. 


GIFT OVER, IN EVENT OF 
INTESTACY. 


See WILL, 20. 


HEIR. 


See Propuction or Documents, 
2. 


HUSBAND AND WIFE. 


1. Any agreement made before or 
after marriage, which contemplates 
a voluntary separation of husband 
and wife, is void as contrary to the 
policy of the law. 

By an ante-nuptial settlement, 
property of the husband was limited 
during the joint lives of himself and 
the wife, “if she should so long 
continue to live with him, and should 
not live separate and apart from him 
through any fault of her own,” in 
trust for the separate use of the wife, 
without power of anticipation ; and 
after the decease of either, “or in 
the event of the wife living separate 
and apart from her husband through 
any such fault,” for the survivor, or 
for the husband, as the case might 
be; and after the death of the sur- 
vivor, “or in the event of the wife 
living separate and apart from her 
husband through any such fault as 
aforesaid,” for the children of the 
marriage :— feld, that the limita- 
tions over upon the separation of the 


wife and husband were void as con- 


trary to the policy of the law; for 
such a limitation in favour of the 
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the wife, to continue. AH. v. W., 
382 


2. Settlement, in contemplation of 
marriage, of an annuity secured by 
bond to WV. (the intended wife), to- 
gether with arrears then due, upon 
trust for her separate use; the re- 
ceipts of N., her appointees or 
assigns, to be good discharges for 
the annuity and all arrears, and all 
future and growing payments; and 
after her decease upon trust to pay 
all and singular the said trust moneys, 
or such of them as should be unpaid 
or undisposed of at the time of 
her decease, (in the events which 
happened) to her children (nomina- 
tim), with provisions for their 
maintenance, education, and ad- 
vancement, 

Subsequently, the annuity being 
in arrear to an amount exceeding 
8000/., V. and her trustee released 
the annuity and all arrears and 
future payments, and in considera- 
tion of such release the obligor con- 
veyed certain hereditaments to 
trustees upon trust to sell, and out 
of the proceeds to pay 3000/. to W., 
her executors or administrators, and 
the surplus to himself, N. being a 
party to such conveyance. 

Held, that upon N.’s death the 
3000/. passed to her husband, and 
was not impressed with any trust for 
the benefit of her children. Calvert 
v. Johnston, 556 


See CREDITORS. 
SETTLEMENT, 2. 
SETTLEMENT, FRAUDULENT, 1. 


INCAPACITY, MENTAL. 
See Sratutr or Limrarions, 1. 


5 e A Ti S CNT af ry 
husband, if valid, would be a direct INCONSISTENC 
; ‘ a pani Nowe a 
inducement to permit astate of sepa- | See StaruTEs, SrectIAL, CoNsTRUC- 
ration, capriciously commenced by TION OF. 
VOL. III. EEE K. J. 
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INCUMBRANCE, PRIORITY 
OF. 


See MortGace, 1. 


INFANT. 


Money belonging absolutely to a 
young lady under age, having been 
paid into Court under the Trustee 
Relief Act, and an order made upon 
petition under that Act for payment 
of part of the dividends to her testa- 
mentary guardian for her mainte- 
nance, in pursuance of an order for 
an allowance for her maintenance 
made upon an application at Cham- 
bers :—Held, that the infant was 
thereby made a ward of Court. Jn 
the Matter of The Trustee Relief Act ; 
In the Matter of the Trusts of Hodge's 
Settlement; In the Matter of The 
Trusts of Coggan’s Will; In the 
Matter of M. OC. L. Hodges, an 
Infant; In the Matter of the 18 g 19 
Vict. c. 48, The Infants Settlements 
Act, ie 


INFANTS, COSTS OF, IN SUIT 
FOR PARTITION. 


See Costs, 3. 


INJUNCTION. 


See Company IncorPorarep By Act 
oF PARLIAMENT, 1. 
Contract, 1. 
Coryrrieut, 3. 
Mines AND Minerats, 1. 
SHIPPING, 2. 
Trapvre Mark, 1. 


INQUIRY. 


See Trustees, 38. 


INTESTACY, GIFT OVER IN 
EVENT.OF. 
See WIxz, 20. 


JURISDICTION. 


ISSUE DEVISAVIT VEL NON. 
See JURISDICTION, 1. 


JOINT STOCK COMPANY. 
See Company, JoInT STOCK. 


JOINT STOCK COMPANY, 
CONTRACT TO FORM. 


See Contract, 1. 


JURISDICTION. 


1. This Court can entertain a suit 
to establish a will against parties 
claiming under a prior will, and 
disputing the Plaintiffs claim: a 
devisee being entitled to have the 
will established and his title quieted 
not only against the heir, but against 
all persons setting up adverse rights. 

But whether the Court can estab- 
lish a will against a devisee claiming 
under another instrument, without 
directing an issue, (except where an 
issue would be merely frivolous and 
vexatious )—quere. 

Observations on the impropriety, 
in such cases, of detailed evidence on 
the part of the defence. Lovett v. 
Lovett, if 


2. This Court has jurisdiction to 
dissolve a partnership of which the 
business cannot be carried on at a 
profit without further capital, each 
partner having contributed his share 
of capital ; and it is not necessary to 
show that the concern is embarrassed. 

Dissolution ofa partnership decreed 
on that ground in a case involving 
other and special circumstances, on 
which, however, the Court did not 
rely as essential to the decree. 
Jennings v. Baddeley, 78 


_ 3. Courts of Equity have juris- 


z 


* JURISDICTION. 


diction to entertain a Bill for dis- 
covery merely, in aid of a compul- 
sory reference to arbitration, ordered 
under the 3rd section of the Common 
Law Procedure Act, 1854 (17 & 18 
Vict. c. 125). And this jurisdiction 
is not affected by the powers given 
by the 7th section of the Act, of 
compelling discovery independently 
of the assistance of Courts of Equity. 

To such an arbitration, Lord 
Lldons dictum, in Street v. Rigby (6 
Ves. 821), as to the reluctance of 
Courts of Equity to be auxiliary to 
domestic forums, has no application. 

Demurrer to a Bill of this des- 


cription overruled with costs. The 
British Limpire Shipping Company 
433 


(Limited) v. Somes, 


LACHES. 


See BANKRUPTCY. 
SoLiciIroR AND CLIENT. 
VENDOR AND PURCHASER, 2. 


LANDLORD AND TENANT. 


The doctrine of estoppel between 
landlord and tenant is founded upon 
the principle, that a lessee, having 
accepted a lease, may not plead to 
the action of his lessor nil habuit in 
tenementis. 

But the lessee may plead to such 
an action, that the lessor had an 
interest at the date of the lease, but 
that such interest had determined 
before the alleged cause of action 
arose. 

Therefore, if a tcrmor affect to 
erant a lease for a term exceeding 
his own term in duration, and to 


reserve an annual rent, that would . 


operate as an assignment of his term, 
and there would be no estoppel be- 
tween him and the person to whom 
he made such assignment; and, 
accordingly, it would be doubtful 
whether the assignor would have 


LANDS CLAUSES ACT. 771 


any remedies for recovering the rent. 
The statute 4 Geo. 4, c. 28, does 
not give power to distrain for sucha 
rent. . Langford v. Selmes, 220 


See Mines AnD MINERALS. 


LANDS CLAUSES CONSOLI- 
DATION ACT. 


A railway company takes pos- 
session of land under a contract for 
a sixty years’ title. The vendor 
fails to show more than a possessory 
title for thirty-six years :—Aeld, that 
he cannot compel the company to de- 
posit the purchase money in the Bank 
under the 76th section of the Lands 
Clauses Consolidation Act, 1845. 

By the term “owner ” in that sec- 
tion, the Legislature meant a person 
having some title ; and in providing 
for the event of an owner “ failing 
to make out a title to the satisfaction 
of the promoters of the undertaking,” 
they had in contemplation the possi- 
bility of the land being subject to 
dower or jointure, or some other 
independent estate or interest out- 
standing in a third party, who is 
under no legal or equitable obliga- 
tion to concur in the sale, but which 
does not displace the owner’s title. 

A surviving partner, selling part- 
nership lands in discharge of his 
duty, as survivor, to wind up the 
partnership, is an owner within the 
meaning of the 76th section; and, 
by virtue of that and the 77th sec- 
tion, the promoters of the undertak- 
ing, depositing the purchase money 
in the Bank to the credit of the 
vendor and of the representative of 
his deceased partner, would acquire 
all the estate and interest of both. 

A person in possession, but show- 
ing a bad title, is not the “ owner ” 
within the meaning of the 76th sec- 
tion; and where the lands are in 
such possession, and the true owner 


EEE 
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cannot be found, the promoters must 
have recourse to the jury clauses of 
the Act—obiter. Douglass v. The 
London and North Western Railway 
Company, 173 


LANDS CLAUSES CONSOLI- 
DATION ACT, Sect. 79. . 


See PRACTICE, 3. 


LAW, FRAUD ON THE. 


See QUALIFICATION. 


LAW, POLICY OF THE. 
See Huspanp AND WIFE, 1. 


LEASES. 


See LANDLORD AND TENANT. 


“LEAVING” CONSTRUED AS 
“HAVING.” 


See WIx1, 22. 


LEGACIES, CHARGE OF, ON 
REAL ESTATE. 


See WIi1, 8. 


LEGACY, REVERSIONARY IN- 
TEREST OF BANKRUPT 
IN A. 


See BANKRUPTCY. 


LEGAL ESTATE, PROTEC- 
TION AFFORDED BY. 


See Morteace, 1. 


LIFE ESTATE, EQUITABLE. 
See Witt, 17. 


MINES AND MINERALS. 


MAINTENANCE. 
See Witt, 19. 


MANAGING OWNER. 
See SHIPPING, 1. 


MANDAMUS. 


See Company INCORPORATED BY 
AcT OF PARLIAMENT, 2. 


MARSHALLING OF ASSETS. 
See Wit1, 14. 


MEETINGS OF PUBLIC COM- 
PANIES. 


See Company, Joint-Stock, 1. 


MENTAL INCAPACITY. 


See STATUTE oF LimirTatrons, 1. 


MERCHANT SHIPPING ACT, 
1854. 


See SHIPPING, 2. 


MINES AND MINERALS. 


There is a prima facie inference at 
common law upon every demise of 
minerals or other subjacent strata, 
where the surface is retained by the 
lessor, that the lessor is demising 
them in such a manner as is con- 
sistent with the retention by himself 
of his own right to support. In the 
absence of express words showing 
clearly that he has waived or quali- 
fied his right, the presumption is, 
that what he retains is to be enjoyed 
by him modo et forma, and with the 
natural support which it possessed 
before the demise. 


MINES AND MINERALS. 


Inquiry directed upon this prin- 
ciple, with a view to an injunction. 
Dugdale v. Robertson, 695 


MISJOINDER. 
See PLEADING, 2. 


MISTAKE, DISTRIBUTION OF 
FUND IN COURT BY. 


See ADMINISTRATION. 


MONEY PAID INTO COURT. 
See ADMINISTRATION. 


MORTGAGE. 


1. Review of the principal authori- 
ties on the protection afforded by 
this Court to a purchaser for valu- 
able consideration without notice of 
a prior incumbrance, where he has 
got in the legal estate or obtained 
possession of the title deeds. 

Semble, the earlier authorities on 
this subject have gone to a greater 
length than would be supported by 
more modern decisions. 

The authorities establish that a 
purchaser from a person in posses- 
sion, purchasing without notice of 
any prior charge or trust, and obtain- 
ing a conveyance of the legal estate 
from a trustee of a satisfied term, or 
a mortgagee whose mortgage is satis- 
fied, will be protected in this Court 
against a prior incumbrancer or 
cestui que trust, provided the party 
so conveying the legal estate have 
no notice of the prior trust or in- 
cumbrance. 

But it has never yet been decided, 
that, where the party so conveying 
has notice of an express prior trust 
or incumbrance, the purchaser can 
protect himself therefrom by means 
of the legal estate. 


MORTGAGE. 773 

And, semble, such a decision would 
be contrary to the principles of this 
Court. 

J. C., believing himself and three 
others to be entitled under a will to 
four-eighths of certain freehold and 
copyhold estates, joined them in a 
mortgage of all his estate in the 
four-eighths to P. Subsequently, it 
was discovered that the supposed 
last will had been revoked by a later 
will, by which all the estates were 
devised to J. C. for life, but subject 
to several annuities, with remainders 
over. 

Hleld, that the mortgage to P. 
passed J. C.’s life interest in the entire 
four-eighths, and was the first in- 
cumbrance on one-eighth of the copy- 
holds to which P. had been admitted. 
But, 

Held, further, that although P. had 
acquired the legal estate in this one- 
eighth for valuable consideration, as 
it were, by accident, and without 
notice that the former will had been 
revoked, so that his conscience was 
not affected by any of the trusts to 
which, by the subsequent will, the 
estate was subjected, he must hold 
subject to those trusts, since the 
will by which they were created was 
the very instrument upon which his 
title to the legal estate depended. 
And, 

Semble, the absence of fraud on 
the part of the mortgagor did not 
affect the question. 

Estoppel.—Estoppel is always in 
some action or proceeding based 
on the deed in which the fact in 
question is recited. In a collateral 
action or proceeding there can be no 
estoppel. 

Therefore, although the mortgage 
to P. recited that the first will was 
the last will, and was not revokec, 
and that under the first will three 
other persons, parties to the deed, 
were entitled to three-eighths, which 
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they mortgaged to P. thereby, this 
did not prevent a prior mortgagee 
from showing, in a suit for adminis- 
tration of testator’s estate, that the 
recital was untrue, and that by the 
real last will the three-eighths in 
question were vested in J. C. for 
life. 

Forfeiture—Three other persons 
named in the first will as tenants in 
common, believing themselves enti- 
tled under that will each to one- 
eighth, executed mortgages of their 
supposed shares and all their estates 
and interests in the testator’s estates. 
They had, in fact, under the subse- 
quent will annuities merely, charged 
on the testator’s estates, and given to 
them for life, or until they should do 
any act which but for that condition 
would have the effect of alienation. 
—RHeld, that the annuities ceased 
from the dates of such mortgages 
respectively, notwithstanding the an- 
nuitants were then in ignorance of 
he existence of the will restraining 
lienation. 

But, semble, had such mortgages 
been of all their shares under the 
first will, and all their estates and 
interests in the premises thereby 
mortgaged—secus. 

Observations on J*aussett v. Car- 
penter (2 Dow & Cl. 232). Carter v. 
Carter, 617 

2. Possession of Title Deeds.—In 
order to postpone any party to a 
cause in respect of a prior mort- 
gage or incumbrance on the ground 
that you have got the title deeds, 
it must be shown that you have got 
them through gross negligence on 
the part of the person you seek to 
postpone; and ihe onus is on you 
of showing this. 

Instances of gross negligence and the 
contrary :—To allow title deeds to 
reinain with a party, who, besides 
having a beneficial interest in the 
property, is also a trustee for others, 


NOTICE. 


not gross negligence; for, gua 
trustee, he is the right person to hold 
them. 

To allow them to remain with one 
of several tenants in common after 
he has mortgaged his share, not gross 
negligence—semble. Lhid. 


MORTGAGEE. 


See ADMINISTRATION. 
Srat. 13 & 14 Vict. c. 60. 


MORTMAIN. 


See CHARITY. 
Wii, 2a 


MOTION FOR DECREE. 


See PRActIcE, 1. 


MOTIONS AT MEETINGS OF 
PUBLIC COMPANIES. 


See Company, Joint Stock, 1. 


NEGATIVE TERM 
CONTRACT. 


See Conrract, 1. 


IN A 


NEPHEWS AND NIECES. 
See WILL, 10. 


NOTICE. 


See BANKRUPTCY. 
CrHosE In ACTION. 


NOTICE, PURCHASER 
WITHOUT. 


See MortGace, 1. 


ONUS OF PROOF. 


ONUS OF PROOF. 
See CREDITORS. 


ORDER AND DISPOSITION. 
See BANKRUPTCY. _ 


ORDERS OF 1828. 


See DEMURRER. 


OVERCHARGES, GROSS, IN 
A SOLICITORS BILL OF 
COSTS. 


See SOLICITOR AND CLIENT. 


PARLIAMENT, APPLICATION 
TO. 


See COMPANY INCORPORATED BY ACT 
OF PARLIAMENT, 1. 


PARLIAMENTARY BUSINESS, 
TAXATION OF SOLICITOR’S 
BILL OF COSTS FOR. 


See SOLICITOR AND CLIENT. 


PAROL EVIDENCE. 


See QUALIFICATION. 
Wann, 23% 


PARTIES. 


See SETTLEMENT, FRAUDULENT. 


PARTITION SUIT, COSTS IN, 
PREVIOUS TO COMMISSION. 


See Costs, 3. 


PARTNERSHIP. 


See Copyricnt, 1. 
JURISDICTION, 2. 


PLEA. 77 


PATENT SUITS. 
See PLEADING, 1. 


Or 


PAYMENT INTO COURT UN- 
DER TRUSTEE RELIEF 
ACT. 


See TRusTEEs, 5. 


PEDIGREE. 
See Propuction or Documents, 2. 


PER CAPITA, OR PER 
STIRPES. 


See Wit, 1. 


PERPETUITY. 


See SETTLEMENT, 1, 
WIL, 2. 


PERSONAL ESTATE, LIMITA- 
TION OF, BY REFERENCE 
TO THAT OF REAL ES- 
TATE. 


See SETTLEMENT, 1. 


PERSONALTY. 


See SETTLEMENT, 2. 


PETITION, SERVICE OF, ON 
INCUMBRANCERS, UNDER 
SVICT. ©.AS, 8.109. 


See PRACTICE, 3. 


PIRACY. 


See CopyRIGHt, 3. 


PLEA. 
See PLEADING, 1. 
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PLEADING. 


1. When Plaintiff’s right to relief 
at the hearing is clear assuming the 
title stated by his bill, Defendant, 
by his answer denying that title, is, 
in certain cases, protected from dis- 
covery. 

Thus, in a suit to restrain an al- 
leged infringement of a patent, the 
Defendant, by his answer denying 
the fact of infringement, is protected 
from making any discovery immate- 
rial to that question, and which 
when that question is decided would 
be given under the decree. 

And it it is not necessary to set 
up a defence of this nature by plea. 
De la Rue v. Dickinson, 888 


2. Bill dismissed for misjoinder, 
and because, though one Plaintiff 
had an interest to maintain the suit, 
the other had not, and the in- 
terest of the former was not that 
claimed by the bill. Barton v. 
Barton, 012 


See QUALIFICATION. 
TRUSTEES, 3. 


POLICY OF THE LAW. 


See HusBanp AND Wier, 1. 


POWER. 


See SeTTLEMENT, 1. 
Watiiy 16,18: 


PRACTICE. 


1. The 15 & 16 Vict. c. 86, and 
the Orders made in pursuance thereof, 
do not so far change the practice of 
taking evidence in equity as to make 
it essential that a Defendant should 


PRACTICE. 


know all the Plaintiff’s evidence be- 
fore he adduces his own. 

Therefore, the Court will not, on 
a motion for decree, enlarge the time 
for the Defendant to file his affidavits, 
simply to enable him to cross-examine 
the Plaintiff’s witnesses before doing 
so. 
But it would probably grant this 
indulgence if the Defendant could not 
afford the expense of a special ex- 
aminer, and if his application for an 
enlargement of time were made 
without delay. The Marchioness of 
Londonderry v. Bramwell, 162 


2. A Defendant having several 
times obtained an extension of time 
to answer—once upon an affidavit 
that the answer would be ready in a 
few days—filed at last a document 
answering only one immaterial inter- 
rogatory, hoping to gain time by 
driving the Plaintiff to file exceptions 
for insufficiency. On motion by the 
Plaintiff, this document was ordered 
to be taken off the file, and the De- 
fendant was made to pay the costs of 
the motion, and all other costs occa- 
sioned to the Plaintiff by filing such 
an answer. Read v. Barton, 166 


3. Upon a petition for payment 
to the petitioner of the income of a 
fund arising from the sale of land to a 
railway company, the petitioner be- 
ing in possession at the time of the 
sale as tenant for life, subject to 
mortgages created by himself, the 
Court will make an order, without 
requiring the mortgagees to be served 
with the petition. 

But, semble, such service could 
not have been dispensed with, in 
case the tenant for life had been 
out of possession at the date of the 
sale. In re Hungerford’s Trust, 455 


4. After a decree merely directing 
accounts and inquiries, a bill may be 


ee 


PRACTICE. 


dismissed on further consideration. 
Barton v. Barton, 512 


5. Where the issue is, whether a 
piece of land called O is or is not 
identical with or part of land called 
F, the Plaintiff averring the nega- 
tive is entitled to production of what- 
ever documents may aid him in es- 
tablishing his negative averment, 
notwithstanding such documents may 
also evidence the Defendant’s title. 

Therefore, in a case of this de- 
scription, the Defendant was ordered 
to produce all maps, plans, and ter- 
riers, and all deeds and other docu- 
ments relating to the matters at issue, 
but with liberty to seal up such parts 
of the deeds and other documents as 
did not describe or relate to parcels. 
Earp v. Lloyd, 549 


See Propuction oF Documents, 1, 2. 
TRUSTEES, 3. 


PRACTICE IN CHAMBERS. 


The practice on proceedings in 
Chambers is, that, if one side only 
desires to be heard by counsel, the 
judge hears the argument in Cham- 
bers—if both desire to be so repre- 
sented, the matter is adjourned to 
be heard in Court. Rumbold v. 
Frorteath, 44 


PRE-EMPTION. 


Sce VENDOR AND PURCHASER, 2. 


PREFERENCE SHARES. 


See Company INCORPORATED BY ACT 
OF PARLIAMENT, 3. 


PRINCIPAL AND AGENT. 


See FRAUD. 


PRODUCTION. 77 
PRINCIPAL AND SURETY. 


A creditor upon giving time to his 
principal debtor may reserve his 
rights against the surety, and this 
without communicating the arrange- 
ment to the surety. 

But when the creditor gives a re- 
lease to the debtor he cannot reserve 
any right against the surety, because 
the debt is gone at law. 

An agreement between a bond 
debtor and his creditor, that the 
latter shall take all the debtor’s pro- 
perty, and shall pay his other cre- 
ditors five shillings in the pound, 
though not a discharge of the bond 
at law by way of accord and satis- 
faction, because not under seal, still 
operates in equity as a satisfaction of 
the debt; and it is not possible in 
equity, upon such a transaction as 
that, to reserve any rights against 
the surety ; and any attempt to do 
so would be void as being inconsis- 
tent with the agreement. Webd v. 
Hewitt, 438 


PRIORITY OF INCUMBRANCE. 
See Mortaace, 1. 


PROCEEDINGS IN REM. 


Sce SHIPPING, 2. 


PRODUCTION OF DOCU- 
MENTS. 


1. Ina suit by the heir at law for 
discovery in aid of an action of 
ejectment brought by him against 
persons in possession, claiming as 
devisees of the ancestor :—Held, that 
the Defendants, whether bound to 
produce any documents or not, must 
make the usual affidavit in answer to 
a summons for production by the 
Plaintiff. Rumbold v. Forteath, AA 
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2. The right of the heir at law, 
and that of the heir in tail, to pro- 
duction of documents upon bill for 
discovery in aid of an action of 
ejectment, distinguished. 

The principle upon which, in such 
a suit, the heir in tail is entitled to 
inspect deeds of settlement creating 
estates tail, has no application to a 
suit by the heir at law. 

But in a suit of this nature the 
heir at law is entitled to produc- 
tion of all such parts of deeds and 
writings admitted by Defendants as 
relate to or tend to show his pedi- 
gree. 

Form of an order for this purpose. 
S. C. (No. 2), 748 


See PRACTICE, 5. 


PROPERTY QUALIFICATION. 
See QUALIFICATION. 


PUBLISHER AND AUTHOR. 


See Copyricut, 1. 


PURCHASER FOR VALUE 
WITHOUT NOTICE. 


See Mortcace, 1. 


PUCHASER PAYING MONEY 
INTO COURT. 


See ADMINISTRATION .° 


PURPRESTURE. 
See Forrest oF DEAN. 


QUALIFICATION. 


The statutes relating to the Bed- 
ford Level require, that a person to 
be eligible as governor or bailiff 


REFUND, LIABILITY TO. 


should have at least 400 acres of 
land within the Level:—Held, that 
this must mean, he must have the 
beneficial interest in so much land, 
because the governors and_ bailiffs 
have large powers and public duties, 
which it could not be intended that 
a pauper might exercise. 

A father conveyed, by a regis- 
tered deed, 900 acres of land in the 
Bedford Level to his son, in order to 
make him eligible as a bailiff. The 
son died shortly afterwards, without 
being aware of the conveyance, and 
without having been elected a bailiff: 
—Held, that the father could not 
recall the gift, but that the heir of 
the son was entitled toit for his own 
benefit. 

The deed itself not disclosing the 
motive for the gift, but being simply 
a conveyance to the son in consi- 
deration of affection and a nominal 
money payment :—Held, that a plea 
of the Statute of Frauds would pre- 
vent the admission of parol evidence 
to raise a resulting trust. Childers v. 
Childers, 310 


RAILWAY COMPANY. 


See Company IncORPORATED BY ACT 
OF PARLIAMENT, 1. 
Lanps Ciauses CONSOLIDATION 
Act, 1. 
PRaActTIcE, 38. 


RAILWAY SHARES. 


Sce PREFERENCE SHARES. 
Stock, 1. 


REAL ESTATE. 


See SETTLEMENT, 1. 


REFUND, LIABILITY TO. 


See ADMINISTRATION. 


EN 


“RELATIVES.” 


“ RELATIVES,” 
AS. 
See Wii, 21. 


WHO TAKE 


RELEASE, RIGHT OF TRUS- 
TEES TO. 


See Trustess, 5. 


REMAINDERS, CONTINGENT. 
See DEED. 


RENT. 


See APPORTIONMENT. 
TrusteEss, 2. 


RENT, REMEDIES 
RECOVERING. 


See LANDLORD AND TENANT. 


FOR 


REPLICATION. 
See ANSWER, 1. 


REPUGNANCY, GIFT OVER 
VOID FOR. 


Sce Wii, 20. 


RESIDUARY DEVISE. 
See Witt, 8. 


RESOLUTIONS AT MEETINGS 
OF PUBLIC COMPANIES. 


See Company, JomnT Srock, 1. 


RESTRAINT ON ALIENATION. 
See Witx, 17. : 


RESULTING TRUST. 


See QUALIFICATION. 


SETTLEMENT. 779 


REVERSIONARY INTEREST. 
See Stock, 2. 


REVERSIONARY INTEREST 
OF BANKRUPT. 


See BANKRUPTCY. 


REVOCATION OF GIFT. 
See QUALIFICATION. 


SATISFACTION OF DEBTS. 
See Witz, 15. 


SAVINGS OF MARRIED 
WOMEN. 


See CREDITORS. 


SEPARATE PROPERTY OF 
MARRIED WOMEN. 


See CREDITORS. 


SEPARATE USE. 


See HusBAND AND WIFE, 2. 


SEPARATION. 


See HusBAND AND Wires, 1. 


SETTLEMENT. 


1. A settlement on marriage, of real 
estate, upon trust for the intended 
wife for life, remainder to the hus- 
band for life, and, after the death of 
the survivor, ‘‘in trust for and to be 
released and conveyed unto” the 
children, as the parents or the sur- 
vivor should appoint ; in default, ‘in 
trust for and to be released and con- 
veyed unto” the children as tenants 
in common in tail; and in default of 
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issue, if the wife should survive the 
husband, “in trust for and to be re- 
leased and conveyed unto” the wife, 
‘her heirs and assigns for ever.” 
By the same deed, personal property 
was assigned to the same trustees, 
upon trust to pay the income and 
principal “‘to such person and per- 
sons, for such uses, ends, intents, 
and purposes, and in such manner 
and form, and subject. to the same 
powers, provisoes, contingencies, de- 
clarations, and agreements as were 
thereinbefore expressed concerning 
the payment by the trustees of the 
rents and profits of the said real 
estate thereby conveyed, and con- 
cerning their release and conveyance 
of the same, or as near thereto as 
circumstances and the nature of the 
case would admit :”—feld, that this 
trust of the personalty was not ren- 
dered executory by reference to the 
direction to release and convey the 
real estate, such direction being 
merely superadded to a distinct de- 
claration of trust of such real estate. 

This construction was not altered 
by a proviso immediately following 
the limitation of the personal estate, 
that the ultimate limitation in favour 
of the heirs of the wife should, with 
respect to the personal estate, be 
construed to be for her next of kin; 
the meaning of such proviso being 
only, that if, by the failure of the 
preceding limitations, the real estate 
should at any time become vested 
in possession in the heirs of the wife, 
the personalty, which was settled 
upon corresponding trusts, should 
belong to her next of kin. 

There was only one child of the 
marriage, who died an infant in the 
lifetime of his father. On the sub- 
sequent death of the father :—Held, 
that such child took an absolute 
interest in the personalty, subject to 
open and let in other children, if 
any. 


SETTLEMENT. 


Part of the personal property 
consisted of a share of real estate 
under a will, by which it had been 
devised in trust for sale; and the 
settlement contained a power for the 
trustees, with the consent of the 
husband and wife, and with the con- 
currence of the persons entitled to 
the other shares of this property, to 
elect to take it as real estate, and to 
hold it upon the trusts of the other 
real estate contained in the settle- 
ment :—Held, that this power did 
not alter the construction of the 
limitations of the personal estate ; 
but that, when the settled personal 
estate became the absolute property 
of the child, the power could no 
longer be exercised. Doncaster v. 
Doncaster, 26 


2. In a settlement, the expression 
“‘in case she (the wife) had died in- 
testate and wnmarried,”—held equiva- 
lent to “in case she had died in- 
testate and a widow.” 

Accordingly, under a limitation, 
at the wife’s death, to the persons 
who, in the event above mentioned, 
would have been entitled to her per- 
sonal estate :—Held, her first hus- 
band having died without issue, that 
her children by a second husband, 
who survived her, were the persons 
designated. 

Dictum on this subject in Smith v. 
Smith (12 Sim. 826, 327), disap- 
proved. In re Saunders’ Trust, 152 


3. Covenant by a father in his 
son’s marriage settlement, by will or 


- otherwise, in his lifetime, to settle 


30001, to be charged upon all real 
and personal property of which he 
should at or immediately before his 
death be seised or possessed, so as, 
immediately after the decease of the 
survivor of himself and wife, to 
become well and effectually vested in 
the trustees of the settlement, upon 
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trust for the son’s widow and the 
issue of the marriage:—Held, to 
create a specialty debt, to be proved 
accordingly in the administration of 
the father’s estate. Lyre v. Monro, 

305 


4. A limitation by settlement of a 
fund vested in trustees, upon trust, 
to pay the income to M. for life, and 
at her death “to pay or transfer the 
capital to all her children (except 
her eldest or only son) in equal 
shares at their respective ages of 
twenty-one years,” confers a vested 
interest on all the children of M. 
who attain twenty-one, although 
they may die before the period of 
division. 

A younger son attained twenty- 
one, and then became the eldest by 
the death of his elder brother before 
the period of division :—Held, that, 
as there was no reason shown by 
the settlement for excluding the 
eldest son, such as his accession to 
another estate, the share that was 
vested in the younger son was not 
devested by his becoming the eldest. 
In the Matter of Theed’s Settlement ; 
In the Matter of the Trustee Relief 
Act, 375 


See HusBanpD AND WIFs, 1. 


SETTLEMENT, FRAUDU- 
LENT. 


A settlement, for valuable consi- 
deration, made with the intention of 
defrauding creditors, is void under 
13 Eliz. ¢. 5. 

The mere fact of a settlement 
being voluntary is not sufficient to 
render it void against creditors ; but 
if the settlor was at the time of 
making the settlement—not neces- 
sarily insolvent—but so largely 
indebted as to induce the Court to 
believe that the intention of the 
settlement was to defraud his cre- 


ditors, and some of those debts are 
still unpaid, the settlement may be 
set aside. 

Quere, whether such a settlement 
can be treated as void at the suit 
of subsequent creditors. 

A voluntary settlement, by which 
the settlor gives to the trustees of 
his property an absolute discretion 
to apply it in the maintenance and 
support of himself, his wife, and 
children, or any of them, in such 
manner as they should think fit, is 
not fraudulent against subsequent 
creditors. A fortiori, is such a 
settlement valid if for valuable 
consideration. 

A., being entitled to a life interest 
in the dividends of 9000/. Consols, 
and being largely indebted: his 
brother agreed to pay all debts not 
charged on A.’s life interest, upon 
condition that such life interest 
should be settled so as to be appli- 
cable for the maintenance of A., his 
wife, and children, or any of them, 
at the absolute discretion of the 
trustees. This transaction having 
been carried into effect :—Held, that 
such settlement was valid against 
subsequent creditors, and also 
against a person who was a creditor 
of A. at the time of making the 
settlement, and whose debt was 
concealed by A. from his brother, 
and was the only one not paid by 
him. 

During the negotiation which 
preceded this arrangement, the 
solicitor of A.’s brother wrote to A. 
— The only object of your brother 
is to save your life interest, in case 
anything happens to you, and to 
effect this, he was willing to pay 
your debts.” And again he wrote 
to A.’s solicitor :—‘* The income will 
of course be paid to A. as long as 
this can safely be done; but our 
conveyancer states that it will be 
quite impossible to give A. any inter- 
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rest, however slight, without such 
interest passing to creditors in the 
case of bankruptcy or insolvency”: 
—Held, that these letters did not 
amount to a secret trust for A.’s 
benefit; and that, therefore, they 
could not affect the validity of the 
settlement. 

The discretion of the trustees 
being absolute :—Held, that the 
Court could not apportion the in- 
come between A., his wife, and chil- 
dren, so as to make A.’s part of it 
available:for his creditors. 

The settlor having subsequently 
become insolvent :—AHeld, that his 
assignee in insolvency might insti- 
tute a suit to impeach the deed. 

A married woman being a party 
to a suit respecting her separate 
estate :—AHeld, that her husband 
must also be made a party, notwith- 
standing that he was insolvent, and 
his assignee was a party to the suit. 
Holmes v. Penney, 90 


SETTLEMENT, VOLUNTARY. 


Purchaser for value from the heir 
not entitled, under 27 Eliz. ec. 4, to 
set aside voluntary conveyance by 
ancestor. Burrel’s case (6 Rep. 72), 
and Jones (lessee of Moffett) v. Whit- 
taker (1 Long. & Town. 141), ob- 
served on. Lewis v. Rees, 132 


SHARES. 
See WILL, 23. 


SHARES, PREFERENCE. 


See PREFERENCE SHARES. 


SHIP BROKER. 


See Suiprine, 1. 


SHIPPING. 
SHIPPING. 


1. The managing owner of a ship 
is competent to appoint himself to 
act as broker to the ship in collect- 
ing and distributing the freight, 
there being no incompatibility be- 
tween those services. (as, semble, there 
would be between the services of 
ship’s chandler or ship’s carpenter) 
and his fiduciary character as man- 
aging owner. 

But before allowing him a com- 
mission in respect of the services in 
question, the Court directed an in- 
quiry, whether, according to the 
custom of shipowners or otherwise, 
he, being managing owner, was en- 
titled to any and what commission in 
respect of duties performed by him, 
and which duties are ordinarily per- 
formed by shipbrokers. Smith v. 
Lay, 105 


2. The provisions of the 504th 
section of “The Merchant Shipping 
Act, 1854” (17 & 18 Vict. c. 104), 
limiting the liability of a shipowner 
to the value of his ship and freight ; 
and the provisions of the 514th 
section of the same Act, giving the 
Court of Chancery jurisdiction to 
stop actions and suits pending in 
any other Court in relation to the 
same subject-matter, are applicable, 
notwithstanding the circumstance 
that an adverse claimant has ob- 
tained a definitive sentence or judg- 
ment of the Court of Admiralty con- 
demning the ship; and the utmost 
to which the latter is entitled under 
such a judgment, in respect of the 
loss he has sustained, is to share 
rateably with the other claimants 
in the value of the ship and freight. 

But this Court has no control 
over the ship itself, and cannot pre- 
vent the party who has obtained 
such a judgment from proceeding to 
a sale of the ship, and retaining out 
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of the proceeds such costs as he may 
be entitled to retain under the order 
of the Admiralty Court. 

Subject, however, as above men- 
tioned, the shipowner is entitled to 
an injunction under the 514th sec- 
tion of the Act, restraining the 
party who has obtained such a judg- 
ment from proceeding further in the 
Court of Admiralty.  Leycester v. 


Logan, 446 


SOLICITOR AND CLIENT. 


The Act 10 & 11 Vict. c. 69, does 
not deprive this Court of its jurisdic- 
tion to order taxation of a solicitor’s 
bill of costs for parliamentary busi- 
ness. To entitle a client to an order 
for taxation of his solicitor’s bill of 
costs after the expiration of twelve 
months from its delivery, he must 
show either pressure, or gross over- 
charge amounting to what this Court 
designates as fraud. But it is not 
necessary to show both. 

Taxation of a solicitor’s bill for 
parliamentary business ordered, un- 
der the 37th section of the Act 6 &7 
Vict. c. 73, upon a petition presented 
more than twelve months from the 
delivery of the bill, on the ground of 
gross overcharges, amounting to 
what this Court designates as 
fraud, coupled with misrepresenta- 
tion by him in accounting for one of 
the items overcharged, notwithstand- 
ing the client knew of the circum- 
stances, and had another legal ad- 
viser, within a month of the delivery 
of the bill, and might reasonably 
have availed himself of these circum- 
stances to present his petition within 
the twelve months. 

Dictum of Lord Cranworth, L. J., 
in Re Barnard, 2 D. M. G. 364, ex- 
plained. In re Strother (a Solicitor), 
and In re The Act 6 & 7 Vict. c. 78, 
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SPECIALTY DEBTS. 


See SETTLEMENT, 3. 


SPECIFIC PERFORMANCE. 


See Contract, 1. 
Company INCORPORATED By ACT 
OF PARLIAMENT, 2. 


STATUTE OF LIMITATIONS. 


To prove that a fraud was con- 
cealed within the meaning of the 
26th section of the Statute of Limi- 
tations (8 & 4 W. 4, c. 27), which 
enacts that the right of a person to 
recover land, of which he has been 
deprived by a concealed fraud, shall 
first accrue at and not before the 
time at which such fraud should or 
might with reasonable diligence be 
discovered, it is not sufficient to 
show that he was in such an imbe- 
cile or uncultivated condition of 
mind that it was scarcely possible, 
though the alleged fraud was by an 
open act, that he should have dis- 
covered the fraud, if the condition of 
his mind was not that of actual 
lunacy, for the Court cannot pos- 
sibly estimate for this purpose the 
chance which the state of mind and 
education of a man may afford of 
his making such discovery, and is, 
therefore, compelled to assume that 
every one not actually a lunatic is 
competent to judge of and to obtain 
advice concerning his rights, and to 
assert them if necessary. 

Therefore, a suit cannot be main- 
tained to set aside a compromise of 
an action to recover large estates, 
made eighty years before, upon the 
ground that the compromise was a 
fraud upon the plaintiff in the action, 
and that he was a man of such dull 
intellect, that, though cognisant of 
all the facts, it was necessarily a con- 
cealed fraud as to him. 
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Any man who is not a lunatic 
must be considered competent to 
agree to a compromise of litigation 
in which he is engaged; the circum- 
stances under which the compromise 
was made not being such as to 
afford evidence of fraud. Manby v. 
Bewicke, 342 


STATUTES OF DISTRIBUTION. 


See SETTLEMENT, 2. 
iWangn, le 


STATUTES, SPECIAL CON- 
STRUCTION OF. 


Whenever the Legislature has, by 
a special Act, conferred powers 
upon a corporation or body of com- 
missioners, for an object of public 
benefit, those powers are not affected 
by a subsequent statute giving to 
other persons, for another public 
purpose, inconsistent powers, in 
terms which, from their generality, 
would seem to overrule the powers 
given by the former Act. 

A tailway company were em- 
powered by their special Act to 
widen a branch of their railway 
passing through London, and to build 
additional stations. In conformity 
with the powers so given, they pro- 
ceeded to erect a station on their 
land by the side of a highway, within 
the distance required to be left be- 
tween buildings and highways in 
London, by the Metropolis Local 
Management Act, which had passed 
shortly after the special Act of the 
company :—Held, that the powers 
conferred on the company by their 
special Act were not controlled by 
the later statute, and that the com- 
pany were authorised so to build 
their station. 

By a statute passed prior to the 
Railway Act, the trustees of the 
particular highway had power to 


STAT. 1 & 2 VICT. c. 110. 


prevent any building being erected 
so near to the road as the station 
was being built. The Metropolis 
Local Management Act repealed 
this statute, and vested this authority 
in the managing body thereby con- 
stituted :—Held, that the trustees of 
the road must be taken to have been 
present at the passing of the Railway 
Act, as well as of the Metropolis 
Act, and, therefore, the powers given 
by the Railway Act must prevail. 
The London and Blackwall Railway 
Company v. The Board of Works for 
the Limehouse District, 123 


STAT. 13 ELIZ. c. 5. 


See CrEpIToRS, 1. 
SETTLEMENT, FRAUDULENT, 1. 


STAT. 27 ELIZ. c. 4. 


See SETTLEMENT, VOLUNTARY, 1. 


STAT. 9, GEO. 2, c. 36. 


See CHARITY. 
\WAovis Oil. 


STAT. 8 & 4 WILL. 4, o. 27, s. 6. 


See STATUTE OF LIMITATIONS. 


STAT. 3 & 4 WILL. 4, c. 104. 
See Wii, 14. 


STAT. 4 & 5 WILL. 4.c: 32: 
See APPORTIONMENT. 


SEAT 1&2) VIC G42: 
See Forest of Dran. 


SLA 1 G2 VIG elt: 
See Crepitors, 1. 


STAT. 5 & 6 VICT. c. 45. 


STAT. 5 & 6 VICT. c. 45, ss. 23, 
AND 26. 


See Copyrigut, 2. 


STAT. 6 & 7 VICT. c. 73, s. 37. 
See SOLICITOR AND CLIENT. 


STAT. 8 VICT. c. 16, s. 97. 


See Company INCORPORATED BY ACT 
OF PARLIAMENT, 2. 


STAT. 8 VICT. o. 18, ss. 76; 77, 79. 


See LANDS CLAusEs CONSOLIDATION 
Act, 1. 


) HD 57/8). 
See Practice, 3. 


STAT. 10 & 11 VICT. c. 69. 
See SOLICITOR AND CLIENT. 


STAT. 10 & 11 VICT. c. 96. 
See TrustTEeEs, 1. 


STAT. 13 & 14 VICT. c. 60, 
SSazselo- 


In consideration of money lent, 
real estate was conveyed to the 
lender, his heirs and assigns, upon 
trust, in case the principal money 
and interest should be repaid by a 
given day, for the borrower, his 
heirs or assigns; but, in case default 
should be made, then upon trusts for 
sale; and the trusts of the purchase 
money were declared to be for pay- 
ment of the principal money, interest, 
and costs, and subject thereto for 
the borrower, ‘‘his executors, ad- 
ministrators, or assigns.” Default 
having been made—AHeld, that the 
trust of the surplus being for the 
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borrower, “his executors, adminis- 
trators, or assigns,” and not for him, 
“his heirs or assigns,” the deed 
operated to convert the property as 
between his real and personal repre- 
sentatives. It was, therefore, more 
than ‘merely a security for money” 
—more, that is, than a “ mortgage” 
as defined by the 2nd section of the 
Trustee Act, 1850 (13 & 14 Vict. 
c. 60): it was a deed of “ trust” 
within the meaning of the 15th sec- 
tion of the Act; and the lender 
having died intestate, and it being 
impossible to find his heir, the Court 
had power to make a vesting order 
under that section. Jn re Under- 
wood, 745 


STAT. 15 & 16 VICI c..86, 6254: 
See TRustExgs, 3. 


STAT. 17 & 18 VICT. c. 104, 
ss. 504, 514. 


See SHIPPING, 2. 


STAT. 17 & 18 VICT. co. 125. 


See ARBITRATION. 
JURISDICTION, 3. 


STAT. 19 & 20 VICT. c. 47, s. 25. 
See Company, Jomnr STOCK. 


STOCK. 


1. Where an intestate had ex- 
ecuted transfers of railway shares 
and stock to a fictitious person, the 
Court, on a bill filed by his adminis- 
trator, declared that the intestate 
used the fictitious name as another 
designation of himself, and that the 
Plaintiff, as his administrator, was 
entitled to transfer the shares and 
stock, and to receive the dividends 
thereof. Arthur v. The Midland 


K.J. 
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Railway Company ; Arthur v. The 
London and North Western Railway 
Company, 204 

2. An assignment of 2,000/. South 
Sea Stock, part of a sum of 12,2000. 
like stock, to which the assignor was 
entitled in reversion upon the death 
of his mother, and all his right, title, 
and interest therein :—Held, to pass 
all bonuses which accrued during his 
mother’s life subsequently to the 
assignment. In the Matter of the 
Trustee Relief Act; andin the Matter 
of the Trusts of the Will of James 
Armstrong, deceased, 486 


STOCK, INVESTMENT IN, 
VOID AGAINST CREDITORS. 


See Crepivors, 1. 


SUIT, CREDITORS. 


See ADMINISTRATION. 


SUITORS’ FEE FUND. 
See ANsweEr, 1. 


“SUMS OF MONEY” 


Held to comprise personal estate 
generally.—See Wix1, 28. 


SURETY AND PRINCIPAL. 
See PRINCIPAL AND Surery, 1. 


SURRENDER OF COPYHOLDS 
BY ATTORNEY. 


See CopyHoLps. 


SURVIVING TRUSTEE, DE- 


VISE BY, OF TRUST ES. 
TATES. 


See TRustExs, 6. 


TRANSFER. 


TAXATION. “OF © BILIZ OE 
COSTS, unper 6 & 7 Vict. 
ClO Strode 


See SoLICITOR AND CLIENT. 


TITLE. 


See VENDOR AND PURCHASER. 


TITLE DEEDS, POSSESSION 
OF. 


See ADMINISTRATION. 
Morre@aGe, 2. 


TRADE MARK. 


There is no property in a trade 
mark; but a person who has been 
in the habit of using a particular 
mark, may prevent other persons 
from fraudulently taking advantage 
of the reputation which his goods 
have acquired, by using his mark in 
order to pass off their goods as his, to 
his injury. 

A foreign manufacturer has a 
remedy by suit in this country for an 
injunction and account of profits 
against a manufacturer here, who 
has committed a fraud upon him by 
using his trade mark, for the purpose 
of inducing the public to believe that 
the goods so marked were manufac- 
tured by the foreigner. 

This relief is founded upon the 
personal injury caused to the Plaintiff 
by the Defendant's fraud, and exists, 
although the Plaintiff resides and 
carries on his business in another 
country, and has no establishment 
here, and does not even sell his goods 
in this country. The Collins Com- 
pany v. Brown; Same Company v. 
Cohen, 423, 428 


TRANSFER. 


See Stock, 1. 


TRUST. 
“TRUST,” 


Meaning of, in the Trustee Act, 
1850.—See Srar. 18 & 14 Vict. 
ce. 60. 


TRUST, RESULTING. 


See QUALIFICATION. 


TRUST, WHETHER  PRO- 
PERTY IMPRESSED WITH 
ANY. 


See HusBanp and Wire, 2. 


TRUSTEE ACT, 1850. 
See Stat. 18 & 14 Vicor. c. 60. 


TRUSTEE RELIEF ACT. 


See Costs, 4. 
INFANTS. 
TrusTEEs, 5. 


TRUSTEES. 


1. Trustees, who had paid into Court, 
under the Act 10 & 11 Vict. c. 96, 
an alleged balance, the title to which 
they believed undisputed,—the party 
they believed entitled having pre- 
viously demanded payment, and 
offered a discharge pro tanto :—Held 
not entitled to costs upon a petition 
for payment of the fund out of 
Court. Jn re the Trusts of Demster 
Heming’s Deed; and of the Act 
10 § 11 Vict. c. 96, 40 


2. Certain real estates, subject to 
incumbrances, the interest of which 
more than exhausted the rents, were 
conveyed by the mortgagor to trus- 
tees, upon trust for his creditors. 
After the execution of this creditors’ 
deed, one of the trustees thereof was 
employed by the mortgagees as their 
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agent, to collect the rents :—Held, 
that he could not be allowed any 
commission out of the rents. Nichol- 
son v. Tutin (No. 2), 159 


8. Lord Eldon’s rule, that, in order 
to obtain an inquiry as to wilful 
neglect and default against an exe- 
cutor or a trustee, the Plaintiff must 
allege and prove at least one act of 
wilful neglect or default, is still the 
rule of this Court, and was not in- 
tended to be relaxed by Coope v. 
Carter (2 De G. MN. & G. 297, 
298 ) 

Dicta in that case, from which the 
contrary has been inferred, explained. 

Shortly after a testator’s death, in 
1825, an inventory and appraisement 
was made by his executors, or one of 
them, of all and singular the goods 
and chattels, rights, and credits of 
the testator, showing that the same 
were of the value of £28,665 odd. 
Upon bill filed in 1856 for an ac- 
count, and for an inquiry as to wilful 
neglect and default, in case the esti- 
mated amount had not been realised, 
the Defendants failed, as to a large 
portion of the estimated amount, to 
show that it had been realised :— 
Heid, nevertheless, that the Plaintiff 
was not entitled, at the hearing, 
either to an inquiry expressly di- 
rected to wilful neglect or default, or 
even to a preliminary order of the 
kind indicated in Coope v. Carter, 
viz., an inquiry short of wilful ne- 
glect and default, but upon which a 
new order, expressly so directed, 
might be founded at a future stage: 
the Court being of opinion, first, that 
upon the pleadings, the fact of wilful 
neglect and default could not be 
treated as in issue between the par- 
ties; and, secondly, that, even if it 
could be so treated, there was no 
evidence upon it. 

Accounts, recorded in the Court 
of Chancery in Jamaica in a suit 
instituted against executors who had 


788 TRUSTEES. 


proved testator’s will in that island, 
ordered, in a suit against them in 
England, to be taken, under 15 & 16 
Vict. c. 86, s. 54, as prima facie 
evidence of the truth of the matters 
therein contained; with liberty to 
the Plaintiff to surcharge and falsify. 
Sleight v. Lawson, 292 


4. Lands devised to three trustees, 
upon trust for sale, were sold, and 
the purchase-money paid to one of 
them, who was a solicitor, and acted 
in the matter of the sale as solicitor 
for himself and the other trustees. 

The money having been retained 
by him and lost :—Held, after his 
decease, that it must be taken to 
have been received by him not in 
his capacity of solicitor, it being no 
part of his duty in that capacity to 
receive it, but in his capacity of trus- 
tee; and that the survivor of the 
three could not, upon a common de- 
cree for an account, be held liable 
for itsloss. In re Fryer; Martin- 
dale vy. Picquot, 317 


5. Trustees who have paid a fund 
into court under the Trustee Relief 
Act, cannot prevent its being paid 
out to the cestui que trust absolutely 
entitled to it, on the ground that he 
is about to file a bill against them to 
take the accounts of the trust. 

Trustees have a right to some sort 
of discharge from their cestuis que 
trust, not, perhaps, a release, unless 
the instrument creating the trust 
was under seal; and trustees, be- 
tween whom and their several ces- 
tuis que trust disputes have arisen 
as to the amounts actually due to 
them respectively, are justified in 
paying into court, to the separate 
account of each cestui que trust, the 
sum to which they believe him to be 
entitled, and may have their costs of 
making such payment out of the 
respective funds. Jn the matter of 
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the Trusts of the Will of Mary 
Wright ; and in the Matter of the 
Trustee Relief Act, 419 


6. Devise upon trust thatthe trus- 
tees and the survivors and survivor 
of them, his heirs and assigns, should, 
at such time as they should think 
most advisable, sell, and give re- 
ceipts, which should be good dis- 
charges ; with a power for the trus- 
tees or the survivor to appoint new 
trustees, in the usual form. The 
surviving trustee devised his trust 
estates :—Held, that his devisees 
could make a good title; and semble 
the word “‘assigns’”’ would have been 
sufficient for this purpose, without 
the power to appoint new trustees. 
Hall v. May, 585 


See Forest oF DEAN. 
Fravp, 1. 
Supping, 1. 
Wut, 18, 19. 


TRUSTEES, COSTS OF. 
See Costs, 4. 


TRUST FOR CHILDREN. 


See CREDITORS, l. 


UNCERTAINTY. 
See W111, 21. 


“UNMARRIED,” CONSTRUC- 
TIONT OR: 


See SETTLEMENT, 2. 


VENDOR AND PURCHASER. 


1. A purchaser of real property, 
the title to which is derived under a 
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will, is not entitled to have the will 
established, nor to have the concur- 
rence of the testator’s heir in the con- 
veyance to him, unless some reason- 
able ground exists for doubting the 
validity of the will. M‘Culloch v. 
Gregory, 12 


2. A person having under a will 
a right of pre-emption of an estate 
for a given sum, provided he signi- 
fied to the trustees within one month 
of the testator’s death his option to 
purchase, and paid the purchase- 
money within a further period of two 
months, duly signified his option to 
the trustees, and applied to their 
solicitor for an abstract of title. The 
solicitor acknowledged this applica- 
tion, and promised to take an early 
opportunity of seeing his clients 
thereon. But no abstract was fur- 
nished; and, hearing nothing fur- 
ther, the donee of the right of pre- 
emption allowed the two months to 
expire without paying his purchase- 
money, or taking any further step in 
the matter. 

Held, that, under the circum- 
stances, and according to the true 
construction of the will, the trustees 
were not under any obligation to 
furnish an abstract; and the pur- 
chase-money not having been paid 
within the two months, the right of 
pre-emption was lost, the rule being 
that such a right must be strictly 
complied with. 

Semble, that, even if the trustees 
had been under any such obligation, 
still the donee of the right, having 
allowed the stipulated period to ex- 
pire without taking any further step, 
could not, as against the parties 
beneficially interested in the proceeds 
of the sale, insist on the trustees’ 
laches as giving him aright to an 
extension of time for completing his 
purchase. 

But semble, that, had there been 
fraud on the part of the trustees, or 
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possibly such laches on their part as 
the Court could consider to have been 
the sole cause of the donee of the 
right of pre-emption not complying 
modo et forma with the conditions 
imposed by the will, the latter might 
have been entitled to relief. Brooke 
v. Garrod, 608 
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1. A direction in a will for trustees 
to apply the whole, or so much as 
they should think necessary, of the 
income of property, until the period 
of distribution, towards the mainte- 
nance, education, and advancement of 
testator's grandchildren per sturpes : 
—AHeld, not to afford ground for pre- 
suming that he intended a division 
per stirpes of the capital. Nockolds 
v. Locke, 6 


2. Devise, in 1826, of real estate to 
trustees, in fee, upon trust for one for 
life, and then for his first and other 
sons successively, in tail, with a di- 
rection to the trustees, during the 
minority of any cestui que trust, to 
receive the rents and invest and ac- 
cumulate the same, and to hold such 
accumulations upon the same trusts 
as were declared concerning the real 
estates :— Held, that the trust for ac- 
cumulation was void—TZurvin v. 
Newcome, 16 


3. A devise of land to trustees in 
fee, upon trust to pay the rents to 
the testator’s daughter for life, and 
after her death to apply them in the 
maintenance of all and every her 
child and children, during their mi- 
nority, and when and as soon as all 
such children, if more than one, 
should have attained twenty-one, 
upon trust to sell, and to pay the 
proceeds of such sale “to and 
amongst all and every such child or 
children, share and share alike if 
more than one, and if but one, then 
the whole thereof to such only child:” 
—Fleld, that one of several children 
who survived the testator, having 
died under twenty-one, took no 
share. Lloyd y. Lloyd, 20 


4. Bequest to J.D. (a younger son 
of A. D.) as soon as he should attain 
twenty-one, but, in case he should 
die before attaining twenty-one, then 
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to such of the other children of A. D- 
as should attain twenty-one. J. D. 
died an infant :—Held, that the words 
“such &c. as should attain twenty- 
one,’”’ were equivalent to ‘at twenty- 
one,” or ‘when and as they should 
attain twenty-one;’ and that on 
J. D.’s death the share of a child 
who had then attained twenty-one 
became immediately payable, and no 
after-born child (if any) would be 
entitled to a share in the fund.— 
Gillman v. Daunt, 48 


5. An indefinite devise of real 
estate by a will made before 1838 is 
enlarged into a fee simple by an- 
nexing a direction, that the devisee 
should pay a sum of money to 
another person, or by a declaration 
that the devise is ‘subject to his 
making” such payment, or by any 
other expression in the will showing 
that the payment is to be made 
by the devisee out of the interest - 
devised to him; because, if such 
interest were for life only, it might 
determine before it enabled him to 
make such payment. 

But an indefinite devise before 
1838, of real estate to 4., ‘ after” 
or “subject to the payment out of 
the said premises” of a sum of money 
to another person, has not this effect ; 
because the sum is then charged upon 
the whole fee simple, and nothing is 
given to 4. until that charge is 
satisfied, and, consequently, no im- 
plication can be derived from the 
charge of an intention to enlarge 
A.’s estate. Burton v. Powers, 170 


6. Leaseholds, specifically _be- 
queathed to married women succes- 
sively for life, for their separate use, 
with remainder to infants, proved 
damnosa hereditas. The Court de- 
creed a sale notwithstanding the 
executors had so far assented to the 
bequest as to put the first tenant 
for life into possession. 
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And the second tenant for life, who 
had declined the property in specie, 
was held, nevertheless, entitled to a 
life interest in the proceeds of the 
sale, and that without such life 
interest contributing to the charges 
on the estate which accrued since she 
became entitled in possession. Lari 
of Lonsdale v. The Countess of 
Berchtoldt, 185 


7. Where a benefit is conferred by 
will for a specific purpose, although 
that purpose cannot be achieved 
modo et forma as intended by the 
testator, still if there is a clear inten- 
tion on the part of the testator, 
that the benefit should be conferred 
—if the testator has excepted from 
the general property bequeathed to 
the residuary legatee, the property 
the subject of the specific bequest, 
for the benefit of the specific legatee, 
the latter is entitled to the benefit 
of the bequest, and to enjoy it in 
any manner he may think fit. 

And where the purpose for which 
one of two bequests, given by will 
to the same parties, is expressedin the 
will to be for the better enjoying of 
the other, the mere circumstance that 
the legatees cannot enjoy the latter 
shall not deprive them of the benefit 
of the former. 

Therefore, where the interest of a 
fund was directed to be laid out in 
payment of the rent and charges of 
leaseholds specifically bequeathed, 
and the leaseholds proved damnosa 
hereditas, and could not be speci- 
fically enjoyed, and were therefore 
sold by order of the Court :—Held, 
that the legatees were entitled, not 
only to the proceeds of the sale, but 
also to the interest of the fund set 
apart for the better enjoyment of the 
leaseholds in specie. Ibid. 


8. The principle of the decisions 
in reference to the question whether 
a charge on real estate is effected by 


reason of a residuary devise, is the 
same in the case of legacies as in 
that of debts, and is this, that where 
residuary real and personal property 
is given in one mixed fund to the 
executor, who is to pay debts and 
legacies, there legacies as well as 
debts are charged upon the real 
estate. 

Testator, after bequeathing a 
legacy, and expressly charging part 
of his real estate with an annuity to 
the legatee, devised and bequeathed 
all the rest, residue, and remainder 
of all and singular his real and per- 
sonal estate (subject to his debts, 
funeral and testamentary expenses) 
to trustees, whom he also appointed 
executors, upon certain trusts :— 
Held, following Francis v. Clemow 
(Kay, 435), that the legacy was well 
charged upon the real estate. 

Arrears of an annuity charged on 
a reversionary interest in land :— 
Held recoverable more than six years 
after the same became payable, the 
statute 8 & 4 Will. 4, c. 27, s. 42, 
having no application so long as the 
interest is reversionary. 

Power by sale or mortgage to raise 
money for maintenance implied from 
an unfinished clause in a will, pur- 
porting to provide for the event of a 
deficiency of funds for that purpose. 
Wheeler v. Howell, 198 


9. The Court may supply words 
in a will where the context shews, 
by a necessary implication, what are 
the words omitted, and unless they 
are supplied there would be an in- 
testacy. 

So, where there is a gift by will, 
and then a gift over not commen- 
surate with the original gift, the 
Court will curtail the general words 
of the gift over, by supplying words 
of reference ; as where the first gift 
is to A. gychildren, and the gift over 
is in default of issue of 4., the Court 
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will read the gift over as though it 


were in default of ‘‘ such”’ issue. 
But where there was a devise of a 
particular property to the testator’s 
daughter A., her heirs and assigns, 
and if she should die under the age 
of twenty-five years “without having 
left any child or children,’ over; 
and, subsequently, a devise of other 
real estate to trustees in fee, in trust 
for 4. for her separate use ; and after 
her death, in trust to convey the 
same “unto and equally amongst 
sweh children of A. as tenants in 
common, the rents and profits in the 
meantime to be applied to their 
maintenance ; and in case 4. should 
die without leaving any child or 
children, or, leaving such child or 
children, all should die under twenty- 
one,” over :—Held, that the Court 
could not, after “such children of 
A.” supply the words “as should 
attain twenty-one,” but was at liberty 
as against the testator’s heir to con- 
strue the word “ such” as relating to 
all the children of 4., as they had 
been mentioned in the previous limi- 
tation. Hope vy. Potter, 206 


10. A testatrix having given legacies 
to several persons by name, de- 
seribing each as her niece, bequeathed 
her residuary personal property upon 
trust for her respective ‘“ nephews 
and nieces,” in equal shares. Two 
of the legatees in the will called 
nieces, were nieces not of the testa- 
trix, but of her late husband :—Held, 
that the circumstance that the testa- 
trix had, in her will, called these 
two her nieces, did not enlarge the 
meaning of the words “ nephews and 
nieces ” in the residuary bequest, so 
as to make it include all the nephews 
and nieces of her husband living at 
her death, nor even to include the 
two legatees whom she had called 


her nieces in the will. Synith v. 
Lidiard, a 252 
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11. Powers of or trusts for sale, cre- 
ated by will over real estate, are not 
(as leasing powers have been held), 
inconsistent with a widow's right to 
dower. 

Nor is her claim affected by any 
direction as to the distribution of the 
proceeds. 

There is no such rule, as that, 
where a testator’s widow is entitled 
under his will to what would exceed 
her dower, she is, thereby, put to her 
election. 

Where a testator, by his will, di- 
rected his trustees to sell “all his 
freehold and copyhold estates where- 
soever situate,” and gave his widow 
half of the proceeds, and also half of 
all his personal property (except 
certain articles specifically bequeath- 
ed to her) :—Held, that she was not 
bound to elect between her dower and 
the benefits given her by the will. 

The authorities on this subject 
examined, and observations on Chal- 
mers vy. Stor (2 V. & B. 222), 
which is imperfectly reported. Bend- 
ing y¥. Bending, 257 


12. The use of such words as 
“ pay and transfer” as the only words 
of gift in a deferred bequest, does 
not make such bequest contingent; 
the true criterion is, what was the 
reason for the postponement. If it 
was the position of the fund, as in a 
gift to one for life, and after his 
death to others, the bequest in re- 
mainder vests at once; but if it was 
the position of the legatee, as where 
the gift is by a direction to pay the 
fund to the legatee when he shall 
attain twenty-one, it is contingent. 

A bequest of personalty to trustees 
upon trust to pay the interest thereof 
to the téstator’s daughters A. and B. 
for their lives and the life of the sur- 
viyor, and upon the decease of the 
survivor to pay and transfer the capi- 
tal equally among all the testator’s 
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children, and the issue, if any, of A. 
and B., and of any other deceased 
child, in such manner that such issue 
might be entitled to such share or 
shares as his or their deceased parent 
or parents respectively, if living (A. 
and B. excepted) would have been 
entitled to. A. and B. died without 
leaving issue. 

Held, 1. That the bequest in re- 
mainder vested at the testator’s 
death. 2. That the whole fund be- 
longed to the testator’s children other 
than A. and B., and to the children 
living at the death of such as had 
died leaving children. 38. That the 
shares of such as had died without 
leaving children belonged to their 
representatives.—IJn the matter of the 
Trustee Relief Act ; in the matter of 
the Trust of the Will of Nicholas 
Bennett, 280 


13. A testator, by a codicil, after 
reciting that a person to whom he had 
by his will given a legacy of £2,000 
had emigrated to dustrala, pro- 
ceeded therefore to revoke such 
legacy, and in lieu thereof gave to 
the same legatee in case he remained 
in Australa or out of this kingdom 
£600 after the death of the testator’s 
wife, “but if he return to England 
before her decease ” the testator gave 
him the further sum of £400. Held, 
that the return of the legatee to 
England was a condition precedent, 
and was not satisfied by his embark- 
ation on board a British ship to re- 
turn to England, the ship and pas- 
sengers being lost on the voyage. 
Priestley v. Holgate, 286 


14. The Act 3 & 4 Will. 4, ¢. 
104, has not affected the law as to 
the marshalling of assets in favour 
of pecuniary legatees against devisees 
of real estate charged with, or de- 
vised subject to, the testator’s debts. 
The question now, as before the Act, 
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is one simply of intention on the 
whole of the will; and a mere charge 
of debts upon the real estate, or a 
mere devise of the real estate, subject 
to testator’s debts, without any trust, 
is sufficient, in the event of the per- 
sonal estate proving inadequate to 
pay both debts and legacies, to enti- 
tle the legatees to come upon the 
real estate so far as the personalty 
has been applied in payment of debts. 
hkickard v. Barrett, 289 


15. Although a direction in a will 
to pay debts and legacies is sufficient to 
rebut the presumption that a legacy 
was intended in satisfaction of a debt, 
a direction to pay debts (without 
more) is not sufficient for that pur- 
pose. 

Nor will that presumption be re- 
butted by the circumstance that the 
debt was liable to variation in 
amount, e. g. where it was in respect 
of deposits made with testator, the 
creditor drawing on him from time 
to time in respect of such deposits ; 
nor by the circumstance, that by 
reason of the creditor (a lady) mar- 
rying before the date of the legacy, 
the debt became payable to her hus- 
band, unless the legacy be to her 
separate use, or large enough to be 
subject to her equity to a settlement. 
Edmunds v. Low, 318 


16. Bequest to two persons “in two 
equal parts, each for his and her sole 
use and benefit, and fo be disposed of 
as each of them pleases, at their 
death, or if not so disposed of, to be 
equally divided at their deaths be- 
tween their children.” Held, an ab- 


solute gift of the principal. Jn re 
Mortlock’s Trust, 456 


17. A direction in a will, that an 
equitable life interest in real estate 
thereby devised shall cease and de- 
termine if the devisee should attempt 
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to alienate it, is valid, whether there 
be a gift over of his interest on that 
event or not. Joel v. Mills; Harvey 
v. Mills, 458 


18. A testator empowered and di- 
rected the trustees of his real estate 
to raise by mortgage thereof any 
sum not exceeding 20,000/., and to 
apply the same in paying such of the 
creditors of M. as they should think 
fit. The trustees raised 6,000/., and 
in their answer to a bill by a judg- 
ment creditor of M. to enforce his 
lien, they stated that they had raised 
this sum, but had not further exer- 
cised their power, and refused to do 
so except under the direction of the 
Court. They then filed a bill to have 
the trusts carried into execution by 
the Court ; and to this bill they made 
the judgment creditor a party, and 
stated in it that they intended to 
raise the whole 20,000/. Held, that 
the judgment creditor had an equity 
to sue to have the fund raised secured, 
if not to have the whole 20,000/. 
raised and distributed; and that the 
trustees were bound, if not by the 
will, by their answer and the state- 
ment in their bill. to raise the whole 
20,0001. Whether they had not 
given up their power of selection 
among the creditors—Quere. Ibid. 


19. Devise and bequest of real 
and personal estate to trustees, 
upon trust, yearly and every year 
during the life of J. S. (who was im- 
becile and not competent to manage 
his own affairs), to pay and apply 
the whole or any part of the rents, 
issues, and profits, for and towards 
his maintenance, attendance, and 
comfort: 

Semble, a trust which this Court 
would have enforced during the life 
of J.S., upon a case made that a 
sufficient part of the rents, issues, and 
profits was not applied for his main- 
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tenance, attendance, and comfort; 


“and the trustees: could not have in- 


sisted on their discretionary power 
as ousting the jurisdiction of the 
Court. But it would not have con- 
ferred on J.S. an absolute right to 
have the whole income so applied, 
except in the event of a case being 
made that the whole was wanted for 
the specific purposes directed by the 
will. 

Semble, also, that the trust was in 
exoneration of the private property 
of J. S.; and had that property been 
to any extent applied towards his 
maintenance, attendance, and com- 
fort, his personal representatives 
would have been entitled to have it 
recouped to that extent out of the 
income of the trust property. 

But, it appearing that no part of 
his private property had been so 
applied, and that all that was 
necessary for his maintenance, at- 
tendance, and comfort, up to his 
death, had been supplied out of the 
income of the trust property,— Held, 
that the trust for his benefit was dis- 
charged, and that the surplus income 
of the personal property passed to 
the residuary legatees, and the 
surplus rents of the real estate (there 
being no devise of the surplus rents 
accruing during the life of J. $.) to 
the testator’s heir at law. 

Distinction between a gift, like the 
above, of ‘the whole or any part,” 
and a gift of an entire fund, or the 
entire interest of a fund, for a par- 
ticular purpose assigned: in the 
latter, although the purpose fails, the 
Court holds the donee entitled to the 
entire fund or interest (as the case 
may be), treating the purpose merely 
as the motive of the gift. 

Distinction also between such a 
gift and that in Cope v. Wilmot, (1 
Coll. 896), where the object was so 
large as, under the circumstances, to 


ee 
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entitle the donee to the whole. Jn 
ve Sanderson's Trust, 4y7 


20. Where there is an absolute de- 
vise or bequest of real or personal 
property, followed bya gift over inthe 
event of the donee dying intestate, 
the gift over is repugnant and void. 
Barton v. Barton, 512 


21. Bequest ofa fund to beat the dis- 
posal of testator’s widow by her will, 
therewith to apply a part to the 
foundation of a charity school, or such 
other charitable endowment for the 
benefit of the poor of O. as she may 
prefer, and under such restrictions 
as she may prescribe, and the re- 
mainder to be at her disposal among 
testator’s relatives as she may direct. 
fTeld, 

First — That whatever might be 
the effect of a bequest “for the 
foundation of a charity school,’ a 
bequest “for the foundation of a 
charitable endowment”’ was a lawful 
bequest, and not void under the stat. 
9 Geo. 2, c. 36. 

Secondly — That the words “to 
apply ” and “ to be at her disposal” 
were clearly sufficient to create a 
trust. 

Thirdly—That although the fund 
was to be applied “as to a part” 
(without saying what part) for one 
set of objects, and as to “the re- 
mainder” for another, and the widow 
died without exercising her power of 
determining the proportions in which 
each were to take, the bequest was 
not void for uncertainty, but the 
Court would divide the fund in equal 
moieties, and give one of such moieties 
to charitable purposes, and the other 
to the testator’s relatives. 

Fourthly — That, although the 
widow might have exercised her 
power in such a manner as to in- 
clude more distant relatives, still, as 
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she had died without so exercising 
it, none could take as “ relatives” but 
such as were capable of taking 
within the Statutes of Distribution. 
Salusbury v. Denton, 529 


22. Bequest upon trust to pay and 
divide equally to and amongst all 
the children of testator’s daughter 
when the youngest should attain 21, 
followed by a gift over in case of the 
death of his daughter “ without Jeav- 
img any child or children :’—Held, 
the youngest child having attained 
21, that the fund was divisible 
equally amongst all the children, 
and that such interests were not 
defeasible in the event of the death 
of the testator’s daughter without 
leaving any child or children. 

In such a case, the gift over being 
contradictory if the word “leaving ” 
be construed literally, that word will 
be read as equivalent to “ having.” 
Kennedy v. Sedgwick, 540 


23. Direction in a will, that “ all 
and every such sums of money which 
I have already advanced or may 
hereafter advance to my children as 
will appear in a statement in my 
handwriting,” should be brought into 
hotchpot :—Held, that a subsequent 
unattested statement in testator’s 
handwriting was admissible in evi- 
dence of advances; the Court con- 
struing “ which” as meaning “as,” 
and the clause “ as will appear,” &e., 
as mere words of reference, forming 
no part of the identification of the 
subject. 

But such unattested document can- 
not be looked upon as proving that 
an advance was made which was not 
actually made, nor conversely ; anda 
direction therein, that shares so ad- 
vanced, and which had become de- 
preciated in value, should be esti- 
mated at their selling price at the 
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time when the estate should be di- 
vided, is inadmissible. 

“Sums of money” in a will held 
to comprise personal estate generally. 
Whateley v. Spooner, 542 


24. A devise before-1838 of “ all 
my estates in the occupation of A. 
in the parish of B. to C.” without 
words of limitation, conferred upon 
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White v. Coram 


C, the fee simple. 
652 


See CuARity. 


JURISDICTION, I. 
VENDOR AND PuRCHASER, 1, 2. 
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See SETTLEMENT, 4. 
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